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PBEFACE  TO  THE  SECOND  EDITION. 

After  the  favoiirable  reception  which  this  work  has  met 
with  from  the  Public^  the  Editor  of  the  present  edition 
feels  that  some  apology  is  due  fi:t)m  him,  for  the  many 
alterations  and  additions  he  has  made  in  it — changes 
which  he  has  perhaps  been  tempted  to  carry  fiirther 
than  he  otherwise  might  have  done  by  that  leismre 
which  is  common  to  the  commencement  of  practice  in 
the  profession  of  which  he  is  a  member,  as  well  as  by 
the  unlimited  licence  allowed  him  by  the  Publisher, 
to  make  any  variations  from  the  previous  edition  cal- 
culated to  render  the  work  QK)re  perspicuous  and 
use&L 

With  that  view,  the  Editor  has  ventured  to  omit 
several  forms  which  appeared  to  him  both  imperfect, 
and  of  a  character  for  which  it  was  improbable  that 
a  work  of  this  nature  would  be  consulted,  in  order  to 
make  room  for  others  of  a  more  general  practical  uti- 
lity. 

With  this  exception,  the  Editor  has  few  acts  of 
omission  to  acknowledge ;  those  of  commission  are  much 
more  numerous.  The  work  will  be  found  to  contain  up- 
wards of  200  pages,  for  which  he  is  solely  responsible, 
in  addition  to  which,  he  has  been  enabled,  through  the 
kindness  of  one  of  the  Secretaries*  to  the  Poor  Law 

*  William  Golden  Luinlej,  Esq.  of  the  Middle  Temple. 
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Commissioners^  to  insert  a  chapter  on  Parish  Property, 
and  to  the  chapter  on  Notarial  Forms  veiy  extensive 
additions  have  been  made,  for  which  the  reader  is  in- 
debted to  the  kindness  of  a  gentleman  thoroughly  con- 
versant with  the  law  on  thatfi^ubject 

The  Editor  has  thought,  that  the  subject  of  Stamps 
and  Marriage  Settlements  would  be  a  valuable  addition 
to  the  work,  and  has  inserted  chapters  on  those  heads. 
He  has  also  added  many  additional  forms,  and  made 
such  alterations  in  the  language  and  arrangement  in 
those  previously  given  as  they  seemed  to  require. 

In  his  emendations  and  additions  to  the  former 
edition,  the  Editor  has  been  guided  chiefly  by  the  de- 
are  to  make  the  work  useful  to  the  practitioner  in  the 
preparation  of  those  common  assurances  which  occur 
in  the  ordinary  course  of  a  Solicitor's  practice,  and  for 
which  he  may  not  think  it  necessary  to  have  recourse 
to  the  aid  of  those  whose  sole  attention  is  devoted  to 
the  subject  of  conveyancing ;  he  has  therefore  not  in- 
troduced any  forms,  used  only  in  instruments  of  a  com- 
plicated or  difficult  nature. 

The  Editor  found  the  task  of  arranging  and  cor- 
recting the  few  notes  and  observations  that  were  scatter- 
ed over  the  work  so  difficult,  that,  after  one  or  two  fruit- 
less attempts,  he  abandoned  it  altogether,  and  finding 
the  labour  of  composition  much  more  easy  and  agreeable 
to  himself,  and  likely  to  be  productive  of  what  would 
prove  more  useful  to  the  reader,  he  has  been  induced 
to  adopt  that  course.  For  almost  all  the  observations, 
therefore,  on  the  different  heads,  (those  on  Purchase 
Deeds,   p.   389,  besides  several  foot  notes  scattered 
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throogfaout  the  work,  and  a  few  others  o(  little  import- 
ance only  excepted,)  the  Editor  must  take  upon  bim'- 
self  the  whole  responsibility ;  but  it  is  due  to  lumself  at 
the  same  time  to  state,  that  though  the  greater  portion 
of  the  matter  so  introduced  by  him  is  entirely  new, 
he  has  anxiously  studied  to  omit  nothing  that  had 
found  its  way  into  the  first  edition,  even  though  he 
may  sometimes  have  been  under  the  necessity  of  giving 
insertion  to  that  which  he  felt  to  be  out  of  place. 

The  several  chapters  which  have  been  introduced  on 
subjects  not  before  noticed  have  in  the  latter  pages  of 
the  work  been  distinguished  by  an  asterisk,  but  as 
the  propriety  of  so  distinguishing  the  matter  intro* 
duced  into  this  edition  from  that  contained  in  the 
original  work,  did  not  in  the  first  instance  occur  to 
the  Editor,  he  thinks  it  due  to  the  Author  to  take 
this  opportunity  of  stating,  that,  besides  many  other 
parts  of  the  present  edition  which  he  has  not  thought 
it  necessary  more  particularly  to  notice,  his  pen  is 
solely  responsible  for  the  forms  given  under  the  heads 
of  "  Uses/'  "  Trusts,"  and  "Powers,"  pp.  50—72,  for 
the  whole  of  the  Chapters  on  Answers  in  Chancery,  the 
Protectorate,  Marriage  Settlements,  Stamps,  and  Statu- 
tory Declarations,  (Chapters  9, 31, 35,  36,  37,)  the  Ob- 
servations on  Perusing  Deeds,  and  other  introductory 
notes,  comprising  the  first  16   pages,  the  Preliminary 
Observations  on  Abstracts  of  Tide,  (Chap.  3,)  the  Obser- 
vations  on  Agreements  for  Purchase — Assignment  of 
Choses  in  Action — Attorneys'  Lien  for  their  Costs — 
Taxation — ^Professional    Communications,    (p.   300- 
310,)   Observations  on    Leases,    (428,)    Mortgages, 
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(p.  456)— Articles  of  Partnership — Powers  of  Attorney 
— Reconreyances — Releases —  Surrenders — ^Warrants 
of  Attorney — and  on  Wills.* 

In  the  Chapters  on  Conditions  of  Sale,  Notices, 
and  Wills^  many  additional  forms  have  been  inserted ; 
a  full  abstract  of  the  most  important  statutes  which 
have  passed  since  the  publication  of  the  first  edition, 
including  the  early  sections  of  the  act  for  the  abolition 
of  imprisonment  for  debt,  have  been  added  to  the  chap- 
ter on  Acte  of  ParUament 

Should  any  of  the  observations  or  suggestions 
which  have  been  introduced  into  the  present  edition 
appear  to  be  too  simple  and  obvious,  the  Editor  trusts 
that  a  desire  to  be  of  use  to  the  Student,  to  whom  few 
suggestions  can  be  unacceptable  on  the  ground  of  sim- 
phcity,  wiU  prove  a  sufficient  apology 

The  Editor  hails  with  pleasure  the  conclusion  of  his 
labours,  and  confidently  trusts  that,  imperfect  as  the 
work  may  still  be,  the  result  of  them  will  be  to  ren- 
der it  more  usefiil  and  acc^table  to  the  Profession. 

EWEN  HENRY  CAMERON* 

Likcoln's-Inn-Fields, 
August  10,  1840. 


*  To  any  of  his  Readers  to  whom  this  enumeratiDn  may  appear  un<* 
necessary  or  out  of  place,  the  Editor  would  observe,  that  it  is  made  in 
accordance  with  what  he  understands  to  be  the  wish  of  the  author,  to 
whom  he  is  anxious  that  none  of  the  faults  fdr  which  he  alone  is  respon- 
sible should  be  unputed. 
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Several  Attorney's  Pocket-Books  have  been  publish- 
ed, the  utility  of  which  has  been  proved  by  their 
speedy  sale.  But  owing  to  the  recent  important  alter- 
ations in  various  branches  of  the  Law,  the  want  of  a 
new  work  of  this  description  has  been  greatly  felt ;  and 
it  is  with  a  view  to  meet  this  demand  that  the  present 
volume  is  published.    Few  persons  are  aware  of  the 
labour  and  care  requisite  in  preparing  Precedents,  in 
which  almost  every  word  is  of  serious  consequence^ 
and  sometimes  the  slightest  error  productive  of  fatal 
results.     This  book  has  therefore  been  prepared  and 
printed  with  the  greatest  attention,  regardless  of  ex- 
pense ;  and  is  o£Pered  with  confidence  to  the  Profes- 
sion. 

A  small  but  legible  type  has  been  used,  to  render  it 
a  convenient  pocket  companion  for  the  Attorney  or 
SoUcitor,  whenever  his  services  may  be  suddenly  and 
unexpectedly  required  from  home.  With  this  view, 
as  well  as  to  furnish  a  book  of  general  and  constant 
praetical  service,  the  following  plan  has  been  adopted : 
The  distinct  and  different  parts  of  Deeds  and  Instru- 
ments have  been  selected,  followed  by  the  insertion  of 

•  Publiahed  in  1837. 
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skeleton  forms  of  the  newest  and  most  approved*  Pre* 
cedents,  arranged  under  separate  heads,  with  instruc- 
tions for  filling  up  and  completing  the  same  according 
to  the  instrument  required ;  thus  reducing  the  size 
and  expense  of  the  work,  and  avoiding  that  constant 
repetition  of  the  same  form  of  words  or  parts  of  a  deed, 
(so  much  complained  of  in  the  different  published 
Precedents,)  which,  if  inserted  in  each  form  here  in- 
troduced, would  have  swollen  the  work  to  an  incon- 
venient size. 

The  receut  alterations  in  the  law  of  Eeal  Property, 
(before  alluded  to,)  having  rendered  new  forms  ne- 
cessary, such  precedents  only  have  been  selected  firom 
the  most  approved  drafts  of  eminent  modem  convey- 
ancers, as  are  best  adapted  to,  and  more  particularly 
required  in,  the  ordinary  routine  of  business ;  and  to 
these  practical  notes  and  illustrations  have  been 
added. 

The  Notarial  Forms  were  fiimished  by  a  gentieman 
of  eminence,  and  inserted  in  consequence  of  the  late  act 
of  the  4th  Will.  IV.,  c.  70,  enabling  attorneys  residing 
at  places  distant  more  than  ten  miles  fi-om  the  Royal 
Exchange  in  the  city  of  London,  to  be  admitted  to 
practise  as  Notaries. 

An  analysis  of  all  the  late  Property  Acts  is  includ- 
ed, and  a  full  abstract  of  the  late  important  statute,  1st 
Vict.,  c.  26,  for  the  amendment  of  the  law  in  respect 
toWiUs. 
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AfMavni  of  the  execution  of  a  power.     ObterrationB  on  powen  of 
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jmmaons  of  the  act  of  the  3d  and  4th  WilL  IV.  Table  2,  showing 
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Agreements.  Annuity.  Appointment.  Apprenticeship.  Bond. 
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Forms  of  bequests  and  devises.  Attestation.  Testamentary  ap. 
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Page   line 
9,     14,  for  30th  read  36th 
21,       9,  dele  at  the  time 
24,     20,  insert  of  before  interested 
26,  last  line,^r  confirmed  reeul  comprised 
49,      2,  dele  so 

58,  7  from  bottom,  for  non-appearance  read  non-application 

59,  5  and  7,  after  on  insert  the 

60,  6,  after  part  insert  thereof 
71,  14,  for  interests  read  intents 
78,,    21,  dele  the  first  or 

84,  17,  dele  the  second  and 

85,  20,  for  related  reacf  released 

97,     10  from  bottom,  for  nmning  read  ensuing 

1 14,  margin,/or  lessor  read  lessee 

1 15,  25,  for  in  read  between 
123,     13, /or  on  rea<;  of 

145,  The  act  of  1st  and  2d  Vic.  c.  1 10,  has  been  amended  and 
explained  by  an  act  of  3d  and  4th  Vie.  c.  82,  which  de- 
clares, that  the  rights  given  to  creditors  under  the  14th 
sect,  of  that  act,  applies  to  the  interest  and  dividends,  as 
well  as  the  capital  of  the  stock,  &c.,  and  to  funds  in  the 
Court  of  Chancery  or  Exchequer.  It  also  provides  that 
purchases,  mortgages,  and  creditors,  shall  not  be  affected 
by  unregistered  Judgments,  &c.,  even  though  they  may 
have  had  notice  of  them.     See  sec.  19  to  149. 
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ZXVUl        ADDBNDA  ET  CORRIGBNDA. 

Page   line 

I7l>      7  section^^  cestui  on  tmst  read  cestoi  qae  tnut 
I78>       3>  for  qnestdons  read  question 
18,  for  tiien  read  therein 

12,  for  payment  read  non-payment 
3  8ec.,ybr  avoidable  read  ayailable 

17,  for  or  for  read  of 
200,  note  h,for  Fontin  fea<f  Frontin 
211,     14,  ^er  hereby  insert  agreed  to  be 
219,      6,  before  inn  insert  an 

8,  o/^er  upon  tiMer^  the 

222,       3  from  bottom,  after  W.S.  insert  nnto  him 

228,  last  line,  dele  the  first  and 

235,     18,  after  have  insert  and 

237,       3  from  bottom,  dele  said  before  premises 

note  qyfor  shoidd  read  shall 

14,  for  M.P.  read  P.D. 

13,  deU  and 
1,  after  mortgagor  thser^  and  mortgagee 

254,  last  line,  for  interests  read  intents 

259,      5  from  bottom,  ybr  ayoiding  read  avoid 

277,  10,  for  into  read  in 

278,  21,  after  compelling  insert  the  payment  or 
280,       6,  for  said  read  same 

283,       7,  before  will  insert  he 

287,  19,  after  property  add  informing  him  of  his  intention  of  pur- 

chasing,  and  add  a  reference  to  the  case  of  IbhoUon  v. 
Rhodes,  2  Vem.  554. 

288,  7  from  bottom,  read  the  case  of  bail-bond  giren  to  the  sheriff 

on  an  arrest  on 

289,  note  c,  Ime  2, /or  394  read  607 

29 1 ,       6  from  bottom,  for  purchaser  read  mortgagee 

297,      8,  dele  in 

302,  note  e,  after  Colegrave  insert  v.  Mauley 

309,  note  n,  read  Wigram 

315,     11  from  bottom,  after  red  insert  to  me 

327,       2 for  of  read  in 

332,  note  k,  read  brought  in  debt 

344,      2  from  bottom,  ybr  premiums  read  premises 

358,  note/,  line  1,/or  on  read  or 

359,  note  g,  line  17 » for  thereby  read  hereby 
300,  1 7, /or  32  rearf  52 

371,  lines  7  and  8,  A.  B.  and  C.  D.  ougl|t  to  be  parties  of  the  first 
and  second  parts,  and  the  purdiaser  of  the  third. 
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P«ve  fine 

373,     4,  read  afaresaid 

— ■  note  a,  for  c.  105  read  05 

381,     1,  read  receipt,  &c.  . 

385,     7)  read  as  such  protector 

411,     7,  for  either  read  any 

429,    10,  instead  of  or  read  fat 

4$l,    17,  read  continues 

.  80,  for  received  read  reserved 

^^     if  for  lessee  read  lessor 

kst  line  in  first  paragraph,  read  eharg«s 

467,  Hue  1,  read  of  instead  of  the  hst  from 

461,    14,  for  is  r^oJ  shall  be 

— —  On  the  n^ject  of  notice  before  the  repaymeiit  of  mortgage- 
monejj  see  the  recent  case  of  Brown  v,  Loekhart,  re- 
ported in  9  Law  Jo.  N.S.  Ch.  167>  in  which  the  Yice- 
Ghancellor  said,  that,  "  with  regard  to  giving  the  mort- 
gagee six  months  notice  paying  off  the  mortgage-money, 
I  apprehfflid  there  is  no  law  requiring  that  to  be  done^ 
except  that  which  has  aris^i  out  of  the  usual  practice  of 
conveyancers,  it  being  reaacmable  to  give  the  mortgagee 
the  opportunity  of  finding  another  investment." 

462, 463,  see  Grane  v.  Mitchell,  recently  decided  by  the  Vice- 
Chancellor,  in  which  case  a  motion  far  a  reference  of  a 
foreclosure  suit  was  opposed^  on  the  ground  that  some  of 
the  mortgagors  were  in&nts ;  but  the  learned  Judge, 
though  he  admitted  that  he  coold  not  make  the  order 
under  the  statute,  granted  the  application  under  the  an- 
thoritv  of  the  general  jurisdiction  of  the  Courts  9  Law  Jo. 
N.S.  Ch.  171. 

474,  12,  after  witnesses  insert  whose  names  are 

475,  9,  for  he  read  she 
483,    21,  for  to  read  and 

489,    10  from  bottom,  before  to  insert  himself 
495,      4,  for  right  read  tight 

497,  17,  dele  the  first  agree 

•     8  from  bottom,V«a</  shall  and  will 

498,  17  from  bottom,  rfcfc  of 
^y    l^y  foT^  <^d  ret^d  end 

8  from  bottom,  before  given  insert  be 

W2,      1,  for  in  read  on 

^,  16  from  bottom,^r  registry  read  registering 

^16,  23,  for  into  read  unto 

521,  10,  dele  witness 
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Page  line 

524,       7  from  bottom,  read  highways 

547,  10  from  bottom,  insert  and  aft&r  executors 

557,  9,  rea<^  shall  and  may 

558,  2  from  bottom,  after  out  read  of 

559,  1 1,  for  into  read  in 

582,  note  9,  line  10  from  bottom,  ^br  in  read  on 

595,  last  line, /or  C.  in  fee,  read  £.  in  tail 

604,  note  w,  read  3  Russ. 

613,       1,  deUdJoA 

622,  note  /,  read  Beaumont  v.  Bramley 

629,  line  11,  after  of  insert  and  in 

669,  Stamps  on  Settlement, — Any  deed  or  instrument,  (not  being 
on  a  bona  fide  pecuniary  consideration,)  whereby  any  de- 
finite and  certain  principal  sum  or  sums  of  money, 
(whether  charged  on,  or  to  be  laid  out  in  lands  or  herei^- 
taments  or  not,  and  if  charged  on  hereditaments, 
whether  to  be  raised  at  all  events  or  not,)  or  any 
shares  in  Government,  Bank  of  England,  East  India, 
or  South  Sea  Stock,  shall  be,  or  be  agreed  to  be  settled, 
if  such  sum,  or  the  value  of  such  stock,  or  both,  shall  not 
amount  to  -  -  L.  1,000,  L.l   15     0 

If  the  same 
shallamounttoL.1,000,  and  notto    2,000,       2     0    0 

2,000, 3,000,       3     0     0 

3,000, 4,000,       4     0    0 

4,000, 5,000,       5     0    0 

5,000, 7,000,       700 

__ 7,000, 9,000,       9     0    0 

9,000, 12,000,     12     0    0 

12,000, 15,000,  15  0  0 

15,000, 20,000,  20  0  0 

20,000,  or  upwards,  25  0  0 

Progressive  duty,  L.  1,  5s. 

Duplicate,  the  same  as  the  original. 

Exemptions. — Securities  operating  as  settlements,  if 
chargeable  with  the  ad  valorem  duties  on  bonds  or  mort- 
gages. 

Appointments  under  any  power  in  favour  of  persons 
speciiJly  named  as  the  objects  of  such  power. 

Declarations  of  trusts  pursuant  to  any  previous  settle- 
ment, deed,  or  will,  and  instruments  for  securing  any  gifts 
or  dispositions  made  by  any  previous  settlement,  deed,  or 
will. 
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Page  line 

670,      7,  for  so  read  is 

679,    20,  for  on  read  to 

691,     4  from  bottom,  read  scire  facias 

——note  m,  read  1  Ney.  and  M. 

699,  note  t,for  82  read  182 

704,  note  xar,/or  700  read  701 


CHAPTER  I. 

OF  A  DEED. 

I. GENERAL  OBSERVATIONS. 

A  DEED  is  an  instrument  written  or  printed  on  parch- 
ment or  paper,  and  sealed  and  delivered ;  Co.  Litt. 
3-5,  b,  and  229,  a. 

To  the  validity  of  every  deed,  it  is  essential  that 
there  be  a  person  able  to  contract ;  and,  in  indentures, 
(which  are  deeds  between  two  or  more  parties,)  a  per- 
soQ  able  to  be  contracted  with :  and  each  of  these 
parties  must  be  described  by  a  sufficient  name ;  Co. 
Litt  35,  b ;  Bac.  Abr.  Grant,  c. 

There  must  be  words  sufficient  to  convey  the  mean- 
ing of  and  bind  the  parties,  but  the  deed  may  be  in 
any  language. 

There  are  several  classes  of  persons  who  are  by  law 
either  partially  or  wholly  incompetent  to  bind  tiiem- 
selves  by  deed.  Of  these,  first  may  be  mentioned,  in- 
gots, or  persons  under  the  age  of  2 1  years,  whose  deeds 
are  stated,  by  Littleton  (259)  and  other  writers  of  au- 
thority, to  be  voidable ;  but  this  is  by  no  means  an  in  va- 
luable rule.  It  is  decided  by  several  authorities  that  an 
infant  cannot  4void  a  lease  or  any  other  deed  which  is 
clearly  for  his  benefit.^  In  illustration  of  this,  it  may 
he  mentioned,  that,  though  a  lease  with  a  very  inade- 
quate or  no  rent  is  absolutely  void,^  yet  if  such  lease 

*  Kelsey's  case,  Cro.  Jac.  320 ;  Rex  v,  Hindringham,  6 
T  R.  557 ;  Maddox  v.  White,  2  T.  R.;i59. 

*  1  Roll.  Abr.  729;  Lane  r.  Cooper,  Moor,  Iq5. 
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is  made  for  the  purpose  of  trying  the  infant's  title,  it, 
will  be  supported  :^  so,  though  the  bond  of  an  infant; 
is  void,<^  yet,  as  il  would  be  most  disadvantageous  to 
an  infant  if  he  could  not  contract  for  the  necessaries  o£ 
life,  a  single  bill  (which  is  a  bond  without  a  condi- 
tion) given  for  them  is  considered  good ;  1  Lev.  86. 

It  was  in  this  spirit  that  the  17  Geo.  III.  cap.  26, 
was  passed,  by  which  it  was  enacted,  for  the  protec- 
tion of  infants,  that  all  contracts  with  them  for  the 
purchase  of  annuities  should  be  absolutely  void. 

On  the  other  hand,  the  legislature  have  in  some 
instances  given  validity  to  the  acts  of  infants,  as  in 
the  case  of  infant  mortgagees  or  trustees,  who  are, 
under  1  Will.  IV.  cap.  60,  empowered  to  convey  their 
trust  or  mortgage  estates  under  the  authority  of  a 
court  of  equity. 

The  deeds  of  married  women,  unless  in  execution 
of  a  power,  or  under  the  provisions  of  some  enabling 
statute,  are  absolutely  void.** 

The  deeds  of  idiots  and  lunatics  may  also  be 
avoided,  either  by  the  king  after  office  found,  or  by 
their  privies  in  blood  or  representation,  namely,  their 
heirs,  or  executors,  or  administrators,  after  their  death ; 
but  it  appears  that  a  lunatic  in  his  lucid  intervals 
will  not  be  allowed  to  stultify  himself  in  order  to 
avoid  his  own  deed.' 

A  deed  is  looked  upon  as  an  instrument  of  so  high 
a  nature,  and  made  upon  such  mature  deliberation, 
that  at  the  common  law  it  was  not  necessary,  as  in 
the  case  of  parol  contracts,  that  a  consideration  should 
be  either  stated  or  proved,  in  order  to  its  validity  ;* 
but  there  are  now  many  very  important  exceptions  to 
this  rule  ;  for  no  conveyance  under  the  statute  of  uses 
is  valid  without  a  consideration, — a  bargain  and  sale 
requiring  a    valuable  consideration,  as  money  or 

*  Zonch  V.  Parsons,  3  Burr.  1806. 
'I  Co.  Litt.  172,  a. 

•  Daniel  v,  Ubley,  Latch,  41 ;  Manby  v,  Scott,  Sid.  120. 
'  Co.  Litt.  247,  a ;  Beverley's  case,  4  Rep.  123. 

'  Eann  u.  Hughes,  7  T.  E.  350,  n;  3  Burr.  1671. 
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money's  worth,  and  tbe  consideration  of  blood  or 
marriage^  being  equally  necessary  to  the  validity  of 
acoveDant  to  stand  seised.  And,  by  various  statutes,*^ 
conveyanees  without  a  valuable  consideration  are 
declared  to  be  fraudulent  and  void,  as  against  cre- 
ditors or  purchasers  for  a  valuable  consideration ;  but, 
as  it  is  beyond  the  scope  of  this  work  to  enter  into 
a  detailed  survey  of  their  provisions,  the  reader  is 
referred  to  Cruise  Digest,  vol.  iv.  tit.  32,  and  Fonbl. 
Equity,  and  the  many  valuable  works  whibh  treat  at 
length  on  this  important  subject.  Where  a  consi- 
deration is  stated,  the  validity  of  the  deed  depends 
on  the  legality  of  such  consideration.'  Thus,  all 
deeds  upon  an  usurious  consideration  are,  by  12 
Anne,  cap.  2,  sec^  16,  declared  to  be  absolutely  void. 

Sealing  and  delivery,  as  before  stated,  are  essen- 
tial to  the  validity  of  a  deed ;  and,  since  the  statute 
of  frauds  has  made  signing  necessary  to  the  convey- 
ing any  interest  in  lands,  that  ceremony  has  also  be- 
come universfid,  except  in  the  cases  of  corporations 
aggregate,  and  ought  never  to  be  omitted,  though  it 
does  not  appear  to  have  been  directly  decided  by  any 
case  that  a  signature  is  necessary  to  all  deeds.^ 

The  execution  of  a  deed  may  be  either  by  the  party 
himself,  or  by  his  attorney,  appointed  by  deed,  and, 
in  the  latter  case,  the  attorney  should  not  sign  in  his 
own  name  on  behalf  of  his  principal,  as  is  sometimes 
erroneously  done,  but  should  sign  the  name  of  his 
principal,  adding,  by  A.  B#,  his  attorney ;  for  if  he 
were  to  sign  his  own  name  only,  his  principal  would 
not  be  bound.^ 

Before  the  deed  is  executed,  it  must  be  read  if  it  is 
80  wished  by  any  of  Ihe  parties,  for  if  it  is  not  read 
when  desired,  or  read  falsely,  in  the  former  case  it 

»»  13  Eliz.  cap.  5 ;  27  Eliz.  cap.  4. 
»  Walker  v.  Perkins,  3  Burr.  1568;  1  Bl.  Rep.  517. 
i  Tatmton  v.  Peplar,  6  Mad.  166. 
^  WWte  ».  Cuyler,  6  T.  R.   176 ;  Frontin  v.  SmaU,  2 
Raym.  1418 ;  Wilkes  v.  Back,  2  East,  142. 
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-will  be  void  altogether/  aDcl  in  the  latter,  as  to  such 
part  as  may  be  falsely  read,  unless  it  was  misread  by 
collusion,  when  it  will  be  valid  against  the  party 
guilty  of  the  fraud ;  but  if  a  party  who  can  read  a 
deed  neglects  to  do  so  himself,  he  cannot  afterwards 
avoid  it ;  Shep.  Touch,  tit.  56. 

A  deed  takes  effect  from  its  delivery,  whatever 
may  be  its  date,  even  though  it  should  be  an  impos- 
sible one,  as  the  30th  February,  but  still  a  date 
should  never  be  omitted,  and  should,  unless  there  is 
some  good  reason  for  the  contrary,  (as  in  the  case 
of  the  bargain  and  sale  for  a  year  in  a  conveyance 
by  lease  and  release,)  be  dated  on  that  day  on  which 
it  is  first  executed  by  any  of  the  parties. 

If,  in  cases  where  it  is  important  that  the  date  of 
the  deed  should  be  correctly  set  forth,  an  error  in 
that  particular  should  be  discovered  after  it  has  be- 
come improper  to  correct  it,  on  account  of  the  deed 
having  been  then  executed  by  any  of  the  parties,  or 
otherwise,  it  would  be  advisable  for  the  witnesses  to 
state  in  their  attestation  the  date  of  its  execution 
by  that  party  whose  signature  they  attest,  or  that 
some  memorandum  should  be  made  of  the  real  date. 

Strictly  speaking,  attestation  is  not  necessary  to 
the  validity  of  a  deed,  but  it  ought  never  to  be  omit- 
ted, for  it  very  much  increases  the  facility  of  proving 
it,  and  in  a  great  measure  prevents  the  grantor  from 
denying  his  own  deed,  should  it  ever  become  his  in- 
terest to  do  so.  It  must  not  here  be  forgotten,  that 
the  validity  of  most  appointments  under  powers  de- 
pends upon  their  being  properly  attested  according 
to  the  directions  of  such  powers. 

By  the  4th  section  of  the  bankrupt  act,  6  Geo.  IV. 
cap.  16,  deeds  of  assignment  by  traders  for  the  bene- 
fit of  their  creditors  require  the  attestation  of  a  soli- 
citor or  attorney. 

The  attestation  should  state  every  ceremony  ne- 
cessary to  the  validity  of  the  deed,  as  signing,  seal- 

*  Manser's  case,  2  Rep.  3  ;  Tboroughgood's  case,  2  Rep. 
9;  Sbulter  s  case,  12  Rep.  90 ;  2  Atk.  327. 
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iog,  aod  delivery.  This  may  sometimes  be  of  great 
importance,  as  in  the  case  of  appointments.  Any 
iQterliiieations  or  erasures,  which  are  not  very  trifling, 
should,  for  the  sake  of  avoiding  future  questions,  be 
noticed  in  the  attestation  as  having  been  made  before 
the  execation. 

It  may  not  be  altogether  out  of  place  here  to  call 
the  attention  of  professional  men  to  a  practice  very 
common  amongst  them,  of  being  themselves  the  at- 
testing witnesses  to  deeds  affecting  the  interests  of 
their  own  clients,  a  practice  grown  up,  in  all  proba* 
bility,  from  a  very  proper  desire  to  have  deeds  at- 
tested by  persons  familiar  with  the  requisites  to  their 
doe  execution.  This  practice  is  attended  with  the 
inconvenience,  that  when  a  solicitor  is  placed  in  the 
witness-box  to  prove  the  execution  of  a  deed  he  has 
attested,  he  must  disclose  all  the  circumstances  con- 
nected with  the  execution,  however  injurious  they 
maybe  to  his  client,  who  thereby,  to  that  extent, 
loses  the  privilege  he  would  otherwise  have  had,  of 
his  solicitor  being  protected  from  discovering  trans- 
actions that  came  to  his  knowledge  in  the  character 
of  his  professional  adviser." 

The  several  grounds  upon  which  a  deed  is  void 
oh  initioy  or  voidable  from  defects  existing  at  its 
execution,  have  been  already  stated.  A  deed  may 
also  be  avoided  by  matter  ex  post  facto,  as  by  a  dis- 
claimer or  disagreement,  or  on  account  of  any  inter- 
lineatioD,  addition,  or  erasure,"  made  by  any  of  the 
parties  to  it,  but  not  if  made  by  a  mere  stranger ;° 
and  in  a  modern  case,'  it  was  determined  that  some 
trifling  alteration,  and  the  filling  up  some  blanks 
after  the  execution  by  some  of  the  parties,  leaves  the 
deed  valid  as  to  the  persons  that  had  executed  it,  if 

*  Lord  Saye  and  Sele*s  case,  10  Mod.  40 ;  Sandford  v. 
Bemlngton,  2  Yes.  189;  and  Lord  Brougham's  Observa- 
tioQs  in  Greenough  v.  Gaskell,  1  M.  and  K.  109. 

"  Pigot's  case,  11  Rep.  26. 

**  6  East,  309;  9  East,  351. 

'  Doe  V.  Bingham,  4  B.  and  Aid.  672. 
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the  alteration  has  not  aflfected  the  situation  in  which 
they  stood.  It  need  hardly  be  observed,  that  no 
person  will  be  allowed  to  set  up  an  erasure  or  alter- 
ation made  in  a  deed  by  himself  as  a  reason  for 
avoiding  such  deed* 

Cancelling  a  deed  by  destruction  of  the  seals,  or 
otherwise,  will,  unless  it  is  the  work  of  time  or  ac- 
cident, render  a  deed  void,^  but  not  so  far  as  to  di- 
vest any  estates  previously  vested  by  such  deeds.' 

Deeds  obtained  by  fraud  may  be  avoided  either  at 
law  or  in  equity.  The  case  above  mentioned  of  a 
deed  being  misread  is  an  instance  of  this. 

It  hardly  comes  within  the  compass  of  a  work  of 
diis  character  to  enter  into  all  the  many  cases  In 
which  deeds  are  by  statute,  or  the  decisions  of  the 
several  courts  of  law  or  equity,  declared  void  or 
voidable  for  reasons  of  policy,  but  reference  may  be 
made  to  the  case  of  deeds  taken  as  rewards  for  pro- 
curing marriages,  or  appointments  to  offices  of  trust 
under  government,  purchases  by  trustees,  assignees 
of  ban&upts,*  or  solicitors,*  deeds  before  marriage 
in  fiaud  of  the  marital,"  or  conjugal  rights,^  and 
conveyances  by  the  king's  debtors,  which  are  void 
as  against  the  crown."' 


II^..-07  THE  DIFFERENT  PABTS  OF  A  DEED. 

There  are  certain  words  which  the  law  has  point- 
ed out  as  the  only  proper  vehicle  for  conveying  cer- 

*>  Tonch.  70 ;  Seaton  v.  Henson,  2  Show.  29. 

'  Hudson's  case,  Prec.  in  Chy.  235;  Bolton  v,  Bp.  of 
Carlisle,  2  H.  BL  259. 

'  Ex  parte  James,  8  Ves.  337.  *  Ibid. 

^  Lanoe  v,  Norman,  2  Ch.  Rep.  79 ;  Howard  v.  Hooker, 
Id.  81. 

^  Carleton  v.  Dorset,  2  Vern.  17 ;  Ball  v.  Montgomery, 
2  Ves.  194 ;  Tmrton  v.  Benson,  1  P.  Wms.  496 ;  Pahner  v. 
Neave,  11  Ves.  165. 

Tayel's case, Dyer,  160,a;  12Bep.8;biit8ee  2Vic.c.ll. 


DIFFERENT  PARTS  OF  A  DEED.  7 

tain  ideas.  Thus  a  fee-simple  cannot  be  granted 
without  the  word  *•  heirs,"'  nor  an  estate  tail  with- 
out the  words  "  heirs  of  the  body  ;"''  so  the  word 
**  exchange*'  is  essential  in  a  deed  of  exchange,'  and 
a  wairanty  of  real  property  can  be  created  by  deed 
by  no  other  expression  than  warrant ;»  but  with  these 
few  exceptions  it  may  be  laid  down,  that  if  a  deed 
coDtains  a  clear  statement  of  the  party's  meaning,  it 
will  be  supported  in  whatever  form  that  meaning  h 
expressed  ;  but  as  the  forms  of  deeds  at  present  in 
use  have  (to  adopt  the  words  of  Mr  Justice  Black- 
stone)  "  been  well  considered,  and  settled  by  the 
wisdom  of  successive  ages,  it  would  be  imprudent  to 
depart  from  them  without  good  reason  or  urgent 
necessity,"  a  deed  may  now  be  considered  as  di- 
vided into  the  eight  parts,  which  are  mentioned  in 
order  below. 

1.  The  premises,  in  which  are  found  the  names, 
additions,  and  titles  of  the  parties.  The  recitals  of 
{^uch  deeds,  and  other  matters,  as  will  explain  the 
nature  and  object  of  the  deed.  The  consideration 
on  which  the  deed  is  founded.  The  grant,  and  the 
certainty  of,  or  such  description  as  points  with  cer- 
tainty tOy  the  grantor,  grantee,  and  thing  granted, 
and  the  exception  of  that  part  (if  any)  of  the  thing 
granted  as  is  not  intended  to  pass  by  such  grant.^ 

2.  The  habendum,  the  object  of  which  is  to  declare 
what  estate  or  interest  is  granted,  but  which  is  often 
done  in  the  premises,  and  in  such  case  the  habendum 
can  only  quiedify  the  estate  given  in  the  premises,  as 
by  enlarging,  lessening,  or  explaining  it,  for  if  it 
vrere  repugnant,  then  it  would  be  void,  and  the  estate 
given  in  the  premises  take  effect.  Thus,  if  lands  are 
given  in  the  premises,  to  A.  and  his  heirs,  habendum 
to  A.  for  life,  the  habendum  would  be  void,  and  A. 
would  take  the  fee  f  but  if  the  habendum  had  been 
to  A.  and  the  heirs  of  his  body,  then  the  habendum 

*  Litt.  1.         y  Co.  Litt.  20,  b.        •  Co.  Litt.  51,  b. 
'  Co.  Litt  334,  a.  *»  Touch.  77. 

•  Co.  Litt.  21, a,  and-299,  a;  8  Bep. 56,  b,  Plowd.  153. 
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would  stand,  and  A.  take  only  an  estate  tail.^  Ii 
one  case  it  has  been  held,  that  wbeje  the  estates  givei 
by  the  premises  and  the  habendum  can  consistentl; 
stand  together,  they  shall  do  so,  as  in  the  case  of ; 
grant  to  A.  and  the  heirs  of  his  body,  habendun 
to  A.  and  his  heirs,  A.  was  held  to  take  an  estat 
tail  with  a  remainder  in  fee.' 

3.  The  tenendum,  which  formerly  described  th< 
tenure  by  which  the  estate  was  to  be  holden,  bu 
since  almost  all  tenures  are  reduced  to  free  and  com 
mon  socage,  the  only  relic  of  this  part  of  a  deec 
which  custom  has  retained  are  the  words  **  to  hold.' 

4.  The  reddendum,  by  which  some  thing  is  re- 
served out  of  the  thing  granted,  as  ten  shillings,  a 
pepper-corn,  or  two  days'  ploughing,  &c. ;  and  with 
respect  to  such  reservation,  it  must  be  remarked, 
that  any  thing  newly  created  and  reserved  can  be 
reserved  to  the  grantor  and  his  heirs  only ;'  but  if  the 
reservation  is  of  something  previously  issuing  out  of 
the  land,  then  it  may  be  reserved  to  the  lord  of  the 
feCy  or  other  person  to  whom  such  service  or  rent 
was  previously  payable.  Thus  a  rent  reserved  on 
the  grant  of  a  lease  being  a  new  thing,  must  be  made 
payable  to  the  lessor  and  his  heirs,  or  other  persons 
entitled  to  the  reversion  after  him,  as  a  remainder- 
man ;  whereas,  on  an  assignment  of  a  lease,  in 
which  rent  was  reserved,  such  rent  should  be  made 
payable  to  the  original  lessor,  or  other  person  entit- 
led to  the  reversion,  though  such  person  should  be  a 
stranger  to  the  deed  of  assignment.' 

5.  The  condition,  which  is  a  clause  of  contingen- 
cy on  the  happening  of  which  the  estate  granted  may 
be  defeated. 

6.  The  warranty  comes  next  in  order.  By  it  the 
grantor  doth  for  himself  and  his  heirs  warrant  and 
secure  to  the  grantee  the  estate  granted,  which  is  a 
kind  of  covenant  real  to  secure  to  the  grantee  and 
his  heirs  the  enjoyment  of  the  thing  granted  against 

^  Thiinrian*s  case,  2  Roll.  Abr.  68. 
•  8  Rep.  154,  b ;  1  Rep.  21,  a.  '  8  Rep.  71. 

i    »  Co.  Litt.  47,  a ;  Sheph.  T.  80. 
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all  men.  The  books  contain  a  great  deal  of  learning 
on  the  subject  of  warranties,  but  it  is  not  now  one 
of  much  general  importance,  as,  by  two  statutes  passed 
in  the  3d  and  4th  Will.  IV.  they  were  practically 
done  away  with,  for  by  the  39th  sec.  of  cap.  27,  it 
was  enacted  that  no  warranty  which  might  be  made 
after  December  31,  1833,  should  toll  or  defeat- any 
ri^t  of  entry  or  action  for  the  recovery  of  land ;  and 
by  the  14th  sec.  of  the  74th  cap.,  all  warranties  made 
after  the  same  period  by  any  tenant  in  tail  were 
made  absolutely  void  against  the  issue  in  tail,  and 
all  persons  whose  estates  were  to  take  effect  after  the 
determination,  or  in  defeazance  of  the  estate  tail ; 
and  by  the  30th  sec.  of  the  former  act  the  writ  of 
warrrantia  charta  was  swept  away  with  many  other 
obsolete  ones,  and,  indeed,  long  before  these  statutes, 
covenants  for  title  had  entirely  superseded  the  war- 
ranty. 

7.  The  covenants  by  which  a  party  stipulates  for 
the  truth  of  any  fact  or  statement,  as  that  he  is  seised 
in  fee  of  the  estate  conveyed,  or  agrees  to  perform, 
or  refrain  |from  doing  any  act ;  of  such  a  character 
are  the  usual  covenants  for  payment  of  money  in  a 
mortgage,  or  for  further  assurance  in  a  conveyance. 

A  covenant  to  refrain  from  performing  a  legal 
duty,  or  to  do  an  illegal  or  immoral  act,  or  any  act 
impossible  at  the  time  of  entering  into  the  covenant, 
is  void ;  but  if  the  act  does  not  become  impossible 
till  afterwards,  the  covenant  will  be  supported. 

8.  The  conclusion,  in  which  the  execution  and  date 
of  the  deed  are  mentioned  or  referred  to. 


III. — OBSERVATIONS  ON  THE  PREPARATION  OF  DEEDS. 

As  several  statutes  and  powers  require  deeds  exe- 
cuted under  their  authority  to  be  by  indenture,  it  is 
the  safest  plan  to  make  use  of  that  sort  of  deed  in 
preference  to  deeds  poll  in  all  cases.  An  indenture^ 
according  to  Coke's  definition,  Co.  Litt.  229,  a,  is  a 


10  OBSERVATIONS  ON  THE 

writing  between  two  or  more  indented  on  the  top  or 
side.  Indenting  is  necessary  to  make  an  indenture, 
but  if  a  deed  intended  to  be  an  indenture  should  be 
executed  by  mistake  previous  to  its  being  indented, 
it  is  apprehended  that  the  circumstance  of  its  being 
indented  afterwards  would  not  affect  its  validity. 

Of  parties  there  are  two  distinct  classes.  The 
active,  who  convey  or  release  some  estate,  right,  or 
interest,  enter  into  any  covenant,  acknowledge  the 
truth  of  any  statement,  or  consent  to,  or  direct  the 
execution  of  any  other  party ;  and  the  passive,  as 
grantees,  releasees,  covenantees,  &c.  All  of  the  for- 
mer class  should  execute  the  deed,  but  except  in 
the  case  of  trustees,  to  remove  all  doubts  as  to  their 
acceptance  of  the  trusts,  the  execution  by  the  pas- 
sive parties  is  of  no  importance. 

The  order  in  which  the  parties  are  named  is  not 
very  material,  but  there  are  certain  rules,  the  adher- 
ence to  which  tends  to  the  neatness  and  clearness  of 
a  deed;  the  parties,  whether  active  or  passive, 
should  be  placed  according  to  the  worthiness  of  the 
estate  or  interest  conveyed  or  received  by  them. 
Thus,  the  party  conveying  the  legal  estate  should 
stand  before  all  the  other  active  parties,  and  the  per- 
son to  whom  such  estate  is  conveyed  before  all  the 
other  passive  parties ;  the  freehold  tenant  should  be 
placed  before  the  chattel  tenant;  persons  having 
estates  before  those  having  rights,  and  persons  exe- 
cuting by  the  direction,  or  with  the  approbation  of 
another,  should  be  placed  before  the  parties  testify- 
ing their  consent  or  approbation.  If  persons  are 
parties  to  a  deed  in  different  characters,  and  act 
jointly  with  different  persons,  they  may  with  pro- 
priety (but  it  is  not  necessary  that  they  should)  be 
named  in  different  parts,  according  to  their  several 
characters.  Joint  tenants  should  be  named  as  one 
party,  but  tenants  in  common,  and  others  having 
separate  interests,  should  be  named  in  different  parts. 
Where  there  is  no  difference  in  worthiness  of  estate, 
as  trustees  of  different  terms,  there  the  order  of  time 
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is  which  they  act  will  point  out  the  order  in  which 
they  should  be  named. 

The  object  with  whidi  recitals  are  used  in  a  deed 
is  twofold ;  to  explain  the  object  of  the  deed,  by 
stating  the  agreement  or  other  inducement  upon 
which  it  18  founded,  and  to  show  the  interest  which 
the  several  parties  have  and  intend  to  pass  in  the 
nibject-matter  of  the  deed,  and  this  will  in  general 
point  out  how  far  it  is  proper  to  go  back  in  reciting 
the  state  of  the  title ;  but  under  some  circumstances 
the  draftsman  may  with  propriety  trace  the  title  to 
Vk  eariier  period  than  such  rule  would  require,  for 
the  sake  of  keeping  a  connected  record  of  the  links 
of  the  title.  Thus,  though  a  recital  of  the  ancestor's 
seisen  would  be  sufEdient  to  show  the  title  of  his 
heir,  yet  it  would  be  desirable  to  recite  the  convey- 
ance  or  other  instrument  under  which  the  ancestor 
became  entitled,  and  in  assignments  of  terms  where 
there  have  been  but  one  or  two  previous  transfers, 
the  instrument  creating,  and  each  assignment  of  the 
term,  should  be  recited ;  but  if  they  have  been  nu- 
merous, then  they  may  be  shortly  referred  to,  and 
recitals  of  the  deed  creating  the  term,  and  the  last 
transfer,  will  be  sufficient,  introducing  the  latter  by 
some  few  words  of  reference  to  the  intermediate 
assignments.     [See  p.  32.] 

All  things  necessary  to  be  recited  should,  if  pos- 
sible, be  introduced  as  distinct  substantive  recitals, 
and  not  as  recitals  within  recitals ;  but  this  latter 
course  is  sometimes  unavoidable,  for  parties  to  a  re- 
conveyance, standing  in  the  place  of  trustees  or 
mort^ees,  generally  object  to  any  thing  being  stated 
in  any  other  way  than  as  a  recital  of  the  contents  of 
the  conveyance  to  them,  not  choosing  to  pledge 
themselves  to  the  truth  of  such  facts.  This  obser- 
vation cannot,  of  course,  apply  to  facts  that  have 
occurred  subsequent  to  the  execution  of  such  original 
conveyance. 

It  is  difficult,  if  not  impossible,  to  give  any  direc- 
tions as  to  the  selection  of  what  facts  or  instruments, 
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or  what  parts  of  the  latter,  should  be  recited,  it  be- 
ing from  practice  alone  that  this  can  be  properly 
learnt ;  but  a  slight  consideration  of  the  end  for  whicn 
an  instrument  is  recited  will  best  point  out  what  part 
is  material  to  recite.  Ihus,  the  appointment  of  exe- 
cutors is  the  only  part  of  the  will  necessary  to  be 
noticed,  where  the  statement  of  their  title  is  the  only 
object,  as  in  an  assignment  by  an  executor  of  a  term 
of  which  his  testator  was  possessed.  When  a  tenant 
for  life  is  stating  his  title,  the  ulterior  limitations  are  un- 
important, and,  unless  very  short,  should  not  be  noticed. 
In  the  two  cases  just  mentioned,  there  are  several 
other  things  which  should  be  noticed,  as  necessary 
to  perfect  the  title  of  the  parties  ;  as,  in  the  first  in- 
stance, the  death  of  the  testator  without  having  re- 
voked his  will,  or  the  appointment  of  his  executors, 
and  the  subsequent  probate ;  and,  in  the  latter,  the 
determination  of  any  preceding  estates,  or  the  hap- 
pening of  any  other  event  upon  which  the  estate  in 
question  became  vested. 

It  need  scarcely  be  observed,  that  a  party  is  said 
to  be  "  seised"  of  freehold  interests,  but  to  be  **  pos- 
sessed" of  chattel  interests. 

The  subject-matters  of  conveyances  are  either  cor- 
poreal or  incorporeal :  land,  and  every  thing  thereon, 
as  houses,  mills,  &c.,  which  are  said  to  lie  in  livery, 
the  possession  of  them  being  capable  of  actual  de- 
livery, are  of  the  former  class ;  whilst  incorporeal  are 
said  to  lie  in  grant,  being  incapable  of  such  delivery, 
as  advowsons,  rents,  rights  of  way,  and  other  ease- 
ments. 

Where  a  deed  comprises  several  properties  held 
under  different  titles,  the  recitals  as  to  each  should 
be  kept  distinct  from  the  other,  and  those  relating  to 
the  larger  property  should  stand  first. 

In  assignments  of  terms  of  years,  the  parcels  should 
be  set  out  fully  in  the  recital  of  the  deed  creating  the 
term,  and  only  referred  to  in  the  operative  part ;  but 
in  other  conveyances,  especially  if  by  lease  and  re- 
lease, which  should  correspond  as  far  as  possible,  the 
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parcels  should  be  set  out  fully  in  the  operative  part, 
and  not  in  the  recitals,  unless  it  is  intended  to  add  a 
modem  description,  when,  for  the  sake  of  keeping 
ap  the  identity,  the  old  description  may  be  either 
insearted  in  the  recitals  or  in  the  operative  part ;  if  in 
the  latter,  it  would  be,  perhaps,  most  correct  to  con- 
vey them  first  by  the  old  description,  introducing 
tiie  new  one  afterwards  by  such  words  as  the  follow- 
ing:— ^  All  which  messuages,  lands,  hereditaments, 
and  premises,  are  now  better  known  by  the  names, 
quantities,  and  descriptions  following.  That  is  to 
say,"  &c  ;  but  the  mode  in  which  it  is  done  is  of  no 
great  importance,  so  that  the  identity  is  sufficiently 
shown. 

On  every  purchase  it  is  the  duty  of  the  purchaser's 
solicitor  to  procure  a  release  of  all  the  unsatisfied 
judgments,  mortgages,  and  other  charges  on  the  pro- 
perty, and  the  merger  of  all  equitable  terms,  and  such 
legal  terms  as  are  not  thought  necessary  to  be  assigned 
to  attend  the  inheritance. 

No  property,  of  which  a  party  is  not  seised  or 
possessed,  can  be  conveyed  at  law ;  for  the  assignment 
of  a  mere  right  would  be  but  the  transfer  of  litiga- 
tion, which  the  law  does  not  permit;  therefore,  though 
a  bona  fide  purchaser  for  a  valuable  consideration  of 
property  assignable  at  law  is  safe,  if  he  has  a  good 
l^al  title,  whatever  prior  equitable  rights  there  may 
be  opposed  to  his,  if  he  purchased  without  no- 
tice of  such  prior  rights;  yet  as  to  the  assignees 
of  all  choses  in  action,  except  bills  of  exchange, 
(which,  for  commercial  reasons,  are  exempted  from  this 
mleoflaw,)  the  case  is  different;  for,  though  assignable 
in  equity,^  they  cannot  be  transferred  at  law,*  and, 
consequently,  the  assignee  takes  them  subject  to  all 
the  equities  to  which  they  were  liable  in  the  hands 

•»  Roe  V.  Dawson,  1  Ves.  332 ;  Whitfield  v.  Fanssett,  id. 
391 ;  Browne  v.  Heathcote,  1  Atk.  160. 
*  3  liev.  312 ;  4  Mod.  48 ;  1  Inst.  266,  a. 
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of  the  aMignor^i  and  his  situation  is  not  improved 
by  his  having  given  a  valuable  consideration  for  the 
transfer*  Hence  it  is  unadvisahle  to  purdiase  a  chose 
io  action^  however  low  and  tempting  the  terms,  unless, 
from  the  character  of  the  parties,  the  legality  aiid  fair- 
ness of  the  original  contract  is  placed  beyond  a  doubt. 

PBRUSINO  DEEDS. 

Of  almost  equal  importance  with  that  of  prepar* 
ing  deedd  is  the  duty  of  perusing  them  prenous  to 
their  execution,  and  as  this  du^,  in  many  instances, 
devolves  upon  the  solicitor,  the  editor  has  thought  it 
not  altogether  out  of  place,  in  a  work  of  this  chajr- 
aeter,  to  insert  a  few  observations  respecting  that 
duty,  and  to  point  out,  as  far  as  the  decided  cases 
have  determined  the  points,  what  covenants  and  pro* 
visions  vendors  and  purchasers  have  a  right  to  de- 
mand the  one  from  the  other. 

A  purchaser  of  an  estate  in  fee  is  entitled  from  his 
vendor,  if  beneficially  interested,  to  the  five  common 
covenants,  namely,  that  he  is  seised  in  fee«-^has  good 
right  to  conveyw,-for  quiet  enjoyment— that  the  estate 
is  free  from  incumbrances,  and  for  further  assurance; 
but  these  covenants  are  qualified  according  to  the 
title  under  which  the  vendor  claims ;  thus ;  If  the 
vendor  was  a  purchaser  for  a  valuable  consideration, 
he  can  only  be  called  upon  to  covenant  as  to  his  own 
acts ;  but  if  he  daims  under  a  voluntary  conveyance^ 
or  by  devise  or  descent,^  his  covenant  must  extend,  in 
the  first  case,  to  the  acts  of  the  person  last  seised, 
and,  in  the  two  latter,  to  the  acts  of  the  deviscnr  or 
immediate  ancestor.^ 

i  Priddy  V,  Rose,  3  Meriv.  107 ;  Turton  v,  Benson,  1  P. 
Wnis.  497. 

^  Henderson  v.  Hay,  3  Bro.  G.C.  632. 

>  Lloyd  V.  Griffiths,  3  Atk.  264;  Church  v.  Brown,  15 
Ves.  263 ;  Browning  v.  Wright,  2  Bos.  and  Pnl.  22 ; 
Pickett  V.  Loggon,  14  Yes.  239. 
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When  an  £8tate  is  sold  for  the  payment  of  the 
debts  or  legacies  of  the  deceased  owner,  the  question, 
as  to  whether  the  heirs  or  devisees  are  to  covenant 
against  the  acts  of  their  ancestor  or  devisor,  as  well 
as  against  their  own,  depends  upon  the  circumstance 
of  there  being  any  considerable  balance  payable  to 
them  after  satisfaction  of  the  purposes  for  which  the 
«ale  took  place.  A  nominal  balance,  of  course,  would 
not  render  them  liable  to  the  more  extended  covenant, 
bat  what  proportion  would  subject  them  to  that  lia- 
bility does  not  appear  to  have  been  yet  decided,  and 
each  case  must  therefore  depend  upon  its  own  cir- 
cumstances. 

Purchasers  of  property  subject  to  any  charges 
must  indemnify  the  vendor  from  all  future  liability 
in  respect  thereof,  and  enter  into  a  covenant  for  that 
porpose*  Thus,  the  purchaser  of  an  equity  of  re- 
demption must  indemnify  the  vendor,  whether  the 
original  mortgagor  or  his  assignee,  from  the  mort- 
gage debt ;™  and  the  assignee  of  a  lease  must  also  in« 
denmify  his  assignor  against  the  rents  and  covenants 
reserved  in  the  lease,*^  except  in  the  single  case  of  an 
assignment  by  assignees  of  a  bankrupt,  to  whom  such 
indemnity  would  be  useless**^  The  vendors  of  other 
interests,  as  estates  for  life,  a  term,  or  for  copyhold 
interests,  must  covenant  that  they  are  seised  or  pos- 
sessed of  the  interest  they  convey — (a  covenant  that 
the  lease  is  valid  and  subsisting,  and  that  the  rents, 
covenants,  &c.  have  been  paid  and  observed  up  to  the 
date  of  assignment,  l^eing  substituted  for  this  cove- 
nant in  the  assignment  of  leaseholds) — and  enter  into 
other  covenants,  analogous  to  those  required  in  con- 
veyances of  estates  in  fee. 

In  practice,  however,  the  first  mentioned  covenant 
is,  in  small  purchases,  very  often  disp^ised  with, 

"^  Woods  V.  Huntingford,  3  Yes.  131 ;  Earl  of  Oxford  v. 
Lady  Rodney,  14  Yes.  417. 

^  Staines  v.  Morris,  I  Yes.  and  Bea.  6 ;  WiUdns  v.  Fry, 
1  Meriy.  265. 

•  WiUdns  V.  Fry. 
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the  lawful  seisen  or  possession  bdng  necessarily 
involved  in  the  covenant,  that  the  vendor  has  good 
right  to  convey,  which,  of  course,  he  could  not 
have  without  being  entitled  to  the  estate  conveyed. 
It  need  scarcely  be  observed,  that  the  right  to  these 
covenants  may  be  affected  by  the  agreement  of 
the  parties,  and  by  the  circumstances  under  which 
the  sale  took  place;  as,  for  instance,  if  a  purchase 
was  made  at  an  under  price  in  consequence  of  any 
defect  in  the  title,  the  vendor  would  not  be  compel- 
lable to  covenant  against  such  defect.^* 

It  should  be  noticed,  that  these  observations,  and 
the  cases  upon  which  they  are  supported,  do  not  re- 
late to  the  vendors  who'  sustain  the  character  of  exe- 
cutors^ or  trustees,  they  being  only  compellable  to 
covenant  that  they  themselves  have  done  no  act  to 
incumber. 

A  lessor  is  not  entitled,  in  the  absence  of  an  agree- 
ment to  that  effect,  to  a  covenant  from  the  lessee, 
not  to  assign  with  or  without  licence.' 

It  has  been  before  mentioned,  that,  in  reconvey- 
ances by  trustees  or  mortgagees,  they  cannot,  in  strict- 
ness, be  compelled  to  pledge  themselves  to  the  cor- 
rectness of  any  facts  recited  in  the  original  convey- 
ance to  them,  by  stating  them  as  substantive  recitals ; 
and,  therefore,  if  it  is  wished  that  they  should  appear 
in  the  reconveyance,  they  must  be  set  out  as  recitals 
within  recitals ;  but  where  the  parties  are  satisfied  of 
the  correctness  of  the  facts,  it  would  be  rather  a 
needless  particularity  to  object  to  their  insertion. 

^  PiokeU  V,  Loggon,  14  Yes.  2^9. 
^  Staines  v.  Morris,  1  Yes.  and  Bea.  12. 
'  Henderson  v.  Hay,  3  Brown,  C.C.  632;  Church  v. 
Brown,  15  Yes.  258. 


CHAPTER  II. 

FORMS. 

PARTIES  IN  DBEDS. 

Between  A.  B.,  of  the  city  of  H.,  &c^  gentleman,  commoii 
(or  of  the  parish  of  W.,  in  the  county  of  S.,  grocer,)  ^o™*- 
of  the  one  part ;  and  C.  D.,  of  the  parish  of  H.,  in 
the  county  of  M^  yeoman,  of  the  other  part. 

A.  B.,  of,  &C.,  esquire,  and  C.  D.,  of,  &C.,  the  Eldest  ton. 
eldest  son  and  heir-apparent  of  the  said  A.  B.,  [or 
eldest  son  and  heir  of  the  said  A.  B.  on  the  body  of 
^t  his  late  wife  deceased,]  of  the  first  part ;  £.  F., 
of,  &C.,  merchant,  of  the  second  part ;  and  6.  H., 
J*  Ki,  and  L.  M.,  all  of  the  city  of  W.»  gentlemen, 
of  the  third  part. 

A.  B.,  of,  &C.,  and  £•  his  wife,  the  only  daughter  sole  daughter 
and  heiress-at-law  of  L.  M.,  late  of,  &c^  deceased.    «»dheir. 

A.  B.,  of,  &&,  and  C.  D.,  of,  &C.,  joint  executors,  joint  ezecu- 
luuned  and  appointed  in  and  by  the  last  will  and^'** 
testament  o^  &C.,  deceased. 

A.  B.,  of,  &C.,  only  son  and  heir-at-law  of  S.  P.,  Son  and  heir. 
0^  &c^  decease!,  of  the  one  part ;  and  J.  P.,  of,  J^J^J^^"^' 
&&,  widow,  and  administratrix  of  all  and  singular  the 
goods,  chattels,  rights,  and  credits  of  the  said  S.  P., 
deceased,  of  the  second  part ;  and  R.  S.,  of,  &C.,  of 
the  third  part. 

A.  B.,  of,  &c^  administrator,  with  the  will  an-  Administn- 
nexed,  of  S.  D^  late  of,  &c.,  deceased.  *of  ^^  "^ 

A.  B.,  of,  &c  and  C.  D.,  of,  &c,  the  two  surviv-  f^^^^ 
ing  children  of  £.  M.,  late  of,  &c.,  deceased.  chudren. 
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Wife  in  exer- 
cise of  a 
power. 
Parties  to  an 
endorsement. 

Widow  and 
devisee. 


Devisees  and 
executors. 


Rector. 

Baronet  and 
wife. 

A  Lord. 
An  Earl. 
Viscount. 


A  Duke. 

An  additional 
surname  by 
the  direction 
of  a  will. 


£•  F.,  wife  of  R.  S.,  of,  &€.,  esquire,  heretofore 
£•  L.,  spinster. 

The  within  named  A.  B.,  of  the  one  part ;  and 
E.  F.,  of,  &c.,  of  the  other  part. 

£.  F.,  of,  &c.,  the  widow,  relict,  and  devisee  named 
in  the  last  will  and  testament  of  L.  M.,  late  of,  &c., 
deceased. 

A.  B.,  of,  &c.,  and  C.  D.,  of,  &c.,  devisees  in  trust 
and  executors  named  in  the  last  will  and  testament 
of  T.  I.,  late  of,  &c.,  deceased. 

A.  B.,  rector  of  the  rectory  and  parish  church  of, 
&C.,  [or  vicar  of,  &c.] 

Sir  A.  B.,  of,  &c.,  baronet,  and  Dame  £.,  his  wife, 
sole  daughter  of  Sir  A.  L.,  of^  &c.,  knight,  deceased. 

The  Right  Honourable  T.  Lord  A.,  baron  of,  &c. 

The  Right  Honourable  W.  H.,  £arl  of  D. 

The  Honourable  H.  V.,  commonly  called  Lord 
Viscount  B.,  the  eldest  son  and  heir-apparent  of  the 
said  W.  H.,  £arl  of  D.,  by  the  Right  Honourable 
Countess  of  D.,  his  late  wife,  deceased,  before  her 
marriage  with  him  called  Lady  C.  P. 

The  Most  Noble  H.,  Duke  of  N.,  &c. 

C.  H.  T.,  of,  &c.,  (lately  called  C.  H.,  whd  hath 
assumed  and  tiow  uses  the  additional  surname  of 
T.,)  and  the  Hon.  H.  S.,  his  wife,  daughter  and  only 
child  of  the  Right  Honourable  H.  L.,  Lord  Vis- 
count T. 
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Actofpariia-      Whereas,  by  an  act  of  pstk'l lament  made  atid 
ment.  passed  in  the  second  year  of  the  reign  of  her  present 

majesty  Queen  Victoria,  entitled  "  An  act,"  &c.,  it 
was  amongst  other  things  .enacted  that,  &c. 
Action  at  law.  Whereas  an  actlou  was  commenced  in  her  ma- 
jesty's court  of,  [Q.  B.,  (C  P.,)  or  Exchequer^']  at 
Westminster,  by  the  said  A.  B.,  for,  &c.,  [or  on, 
&c.]  [If^  efectment,  sat/,"]  wherein  John  Doe  (on 
the  several  demises  of  A.  B.  and  C.  D.)  was  plsan- 
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tiff,  and  ^cbard  Roe  was  defendant,  for  the  recovery 
of,  &C*,  in  the  county  of,  &c. 

Whereas  O.  P^  late  of,  &C.,  deceased,  died  on  AdoainUtrm. 
or  about  the  2d  day  of  June  last,  intestate,  leaving  ^<^v 
the  said  £.  P.,  his,  &c. ;  and  letters  of  administration 
of  all  and  singular  the  goods,  chattels,  rights,  and 
credits  of  the  said  O.  P^  were  on,  &c^  duly  granted 
to  die  said,  &c^  by  and  out  of  the  ecclesiastical  court 
of,  &c 

And  whereas  letters,  &c^  so  far  as  relates  to  or  Uauted  ad- 
concerns  the  said  term  of  five  hundred  years,  were  xnini»trrtion. 
on,  &C.,  duly  granted,  &c. 

And  whereas  letters  of  administration,  with  the  wm  annexed, 
will  annexed  of  the  said,  &c.,  were  on,  &c. 

Whereas,  by  certain  articles  of  agreement  in  Agreement, 
writing,  dated  [or  bearing  date]  the,  &c^  and  made 
and  entered  into  by  or  between,  &c. 

And  whereas  the  said  A.  B.  hath  contracted  and  Agreement 
aped  with  the  said  C.  D.  for  the  absolute  sale  to'^'P""^*^' 
him  of  the,  &c^  hereinafter  described,'  and  intended 
to  be  hereby  released,  with  the  appurtenances  and 
the  fee-simple  and  inheritance  thereof  in  possession, 
free  from  incumbrances,  (except,  &c.,)  at  or  for  the 
price  or  sum  of  L.  •  [Ifthecwuideraiian  be  a 
rent-charge,  say,"]  In  consideration  of  the  annual  sum 
or  yearly  rent-charge  of,  &c.,  secured  as  hereinafter 
mentioned.  [If  a  remainder  or  reversion,  wiy,]  Of 
the  remainder  or  reversion  in  fee-simple  expectant 
on  the  decease  of,  &c.,  of  and  in,  &c  [If  the  fix- 
twres  he  comprised  in  the  sale,  say,"]  And  also  all  and 
every  the  fixtures  and  other  things  in  and  about  the 
same  messuages,  &C.,  particularised  in  the  inventory 
hereunder  written.  [If  part  of  the  consideration^ 
money  is  intended  tooe  secured  by  a  mortgage,  say,'\ 
And  upon  the  treaty  for  the  said  purchase,  it  was 
agreed  that  the  sum  of  L.        ,  part  of  the  said  pur- 

'  If  leasehold,  say,  "  comprised  in  the  said  recited  inden- 
ture of  lease,  with  the  appurtenances  for  all  the  residue  now 
to  come  and  unexpired  cf  the  said  tenn  of  ninety-nixie  years." 
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chase-money,  should  be  secured  to  be  paid  to  the 
said  A.  B.,  his  executors,  administrators,  and  assigns, 
with  interest  for  the  same,  after  the  rate,  at  the  times, 
and  in  manner  hereinafLer  mentioned,  by  a  mortgage 
of  the  same  premises. 
Thatmort.  Whekbas,  [the  mortgogeet^  being  satisfied  that 
^^®® ?**^       the  rest  and  residue  of  the  hereditaments  comprised 

Xirge apart'  "^  ^^^  ^^  ^^  P^^^  rccitcd  indenture  of  mortgage  are 
ofthemort-    an  ample  security  for  the  principal  and  interest 
fsfrom th"^"  ™^^^®^  thereby  secured,  hath  agreed  to  become  a 
mortgage.      P&i*ty  to  these  presents,  and  to  join  and  concur  in 
the  conveyance  of  the  said  premises,  so  contracted 
to  be  sold  as  aforesaid,  unto  the  said,  [purchaser^2 
his  heirs  and  assigns,  for  the  purpose  oiexonerating 
and  discharging  the  same  from  the  said  mortgage 
incumbrance,  and  all  claims  and  demands  in  respect 
thereof,  but  without  prejudice  nevertheless  to  his 
claim  and  demand  on  the  rest  and  residue  of  the  pre- 
mises comprised  in  the  said  indenture  of  mortgai^e, 
for  all  the  said  principal  and  interest  monies  thereby 
secured. 
Recital  of  ap.*      Wherb AS  the  said  effects  have  been  duly  appraised 
?^tewe^'  and  valued  by,  &c.,  at  the  price  or  sum  of  L.  , 

and  of  defend-  and  the  Said  A.  B.  hath  agreed  to  take  to  the  same 
ant  requesting  Id  part  Satisfaction  of  his  said  damages,  and  hath 
"u^wme to  J'f^iuested  the  said  late  sheriff  to  assign  the  same  to 
him,  in  part  him,  which  he  hath  consented  to  do,  upon  the  said 
satisfaction  of  A.  B.  indemnifying  the  said  sheriff  from  all  damages, 
hu  damages,    ^q^^^  charges,  and  expenses,  to  be  occasioned  by 

such  assignment. 
Redtaiofan       Whbreas,  by  virtuc  of  her  majesty's  writ  of  ex- 
extent  and  in-  tent  on  the  said  recognizance,  directed  to  the  sheriff 
quisition.^      of,  &C.,  bearing  date,  &Cn  commanding  him  to  in- 
quire into  and  ascertain  the  value  of  all  the  lands  and 
tenements  in  his  bailiwick,  whereof  the  said  C.  D. 
was  seised  at  the  time  of  entering  into,  &C.,  and  the 
values  being  ascertained,  to  cause  the  same  to  be 
delivered  to  the  said  A.  B^  at  a  reasonable  price  and 
extent,  to  hold  to  him  the  said  A.  B.  and  his  assigns, 
as  his  freehold,  according  to  the  form  of  the  statute 
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in  that  case  made  and  provided,  until  fais  said  debt, 
together  with  his  damages  and  costs,  should  be  fully 
levied,  as  by  reference  to  the  said  extent  will  more 
fully  appear. 

Whereas,  by  an  inquisition,  taken  at,  &c.,  on,  inquiflitioii. 
&c,  by  virtue  of  her  majesty's  writ  of  extent,  it  was, 
amongst  other  things,  found  that  the  said  C.  D.  was 
at  the  respective  times  of'  his  entering  into  the  said 
recognizance,  and  at  the  time  of  the  taking  the  said 
inquisition,  seised  in  fee  of  one  messuage,  &c.,  [de-- 
^Hfe  premisesy']  of  the  clear  yearly  value  of  L.  , 
above  reprises,  and  also  of,  &c.,  [premises,']  which 
said  messuages,  lands,  and  premises,  the  said  sheriff, 
on  the  day  of  taking  the  said  inquisition,  caused  to 
he  delivered  to  the  said  A.  B^  under  and  by  virtue 
of  the  said  recited  extent  and  inquisition,  to  hold  the 
s^e  unto  the  said  A.  B.,  as  his  freehold,  according 
to  the  form  of  the  statute  in  that  case  made  and 
provided,  until  his  said  debt  and  damages,  together 
with  his  costs  and  charges,  should  be  fully  levied, 
satisfied,  and  paid. 

Whereas,  upon  an  account  this  day  stated  be-  indebted'up- 
tween  the  said  A.  B.  and  C.  D.,  it  appears  that  the  on  an  account 
said  A.  B.  is,  and  stands  justly  and  truly  indebted'  ***^* 
onto  the  said  C.  D.,  upon'  the  balance  of  the  same 
^ount,  in  the  sum  of  L.        ,  which  the  said  A.  B. 
doth  hereby  acknowledge. 

Whereas,  by  a  certain  bond  or  obligation  in  Bond  from 
^riling,  bearing  date  on  or  about,  &c.,  A.  B.,  of,  one  obligor  to 
&c^  is  become  bound  to  C.  D.,  of,  &c.,  in  the  sum  "^^  ^^^»^'- 
^f  Li       ,  with  a  condition  'thereunder  written  for 
"^ng  void  the  same,  upon  payment  by  the  said  A. 
^'i  his  heirs,  executors,  or  administrators,  to  the 
^d  C.  D.  of  the  sum  of  L.  ,  and  interest,  as 

tberem  mentioned. 

And  whereas  the  said  A.  B.  hath  agreed  to  ad-  Mortgage 
vance  and  lend  to  the  said  C.  D.  the  sum  of  L.        ,  ^^°*' 
at  interest,  upon  the  bond  or  obligation  of  the  said 
C.  D.,  and  upon  mortgage  or  security  of  the  heredi- 
^ments  and  premises  hereinafter  described,  and  in- 
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tended  to  be  hereby  released ;  and  in  pursuasce  of 
the  said  agreement,  the  said  C.  D*  hath  executed  and 
delivered  to  the  said  A.  B.  a  bond  or  obligation  in 
writing,  bearing  even  date  with  these  presents,  and 
is  thereby  bound  to  the  said  A.  B.  in  the  sum  of 
L.  ,  with  a  condition  thereunder  written  for  mak- 
ing void  the  same,  on  payment  by  the  said  C«  D., 
his  heirs,  executors,  administrators,  and  assigns,  unto 
the  said  A.  B^  his  executors,  administrators,  and 
assigns,  of  the  sum  of  L.  ,  with  interest  for  the 
same,  after  the  rate,  on  the  days  or  times,  and  in 
manner,  in  the  condition  written  under  the  said 
bond  or  obligation,  and  hereinafter  mentioned,  for 
the  payment  of  the  sagae  respectively. 
A  judgment  Whebeas,  in  or  as  of  Hilary  term,  in  the  Ist  year 
of  the  reign  of  our  sovereign  lady  Queen  Victoria, 
&c«,  the  said  A,  B.  obtained  and  recovered  a  judgment 
against  the  said  C.  D.  for  L.  and  costs  of  suit. 

Whereas  the  said  A.  B.,  deceased,  in  his  lifetime 
obtained  two  several  judgments  in  her  majesty's 
court  of  Queen's  Bench,  at  Westminster,  in  or  as  of 
Michaelmas  term,  in  the  year,  &c.,  against  C.  D«,  one 
of  such  judgments  being  for  the  sum  of  L.  ,  due 
to  the  said  A.  B.,  upon  or  by  virtue  of  a  certain  bond 
or  obligation,  under  the  hand  and  seal  of  the  said  C. 
D.,  whereby  he  became  bound  to  the  said  A.  B*  in 
the  penal  sum  of  L.  ,  besides  costs  of  suit,  and 
the  other  of  such  judgments  being  for,  &c«,  as  by  the 
records  of  the  said  court  of  Queen's  Bench,  reference 
being  thereunto  had,  will  more  fully  appear* 

Whereas,  by  virtue  of  her  majesty's  writ  of  levari 
faciaSf  directed  to  the  said  late  sheriff,  commanding 
him  to  cause  to  be  levied  of  the  goods  and  chatteb 
of,  &c^  the  sum  of  L.  ,  which  in  the  court  of  our 
said  lady  the  queen,  at  Westminster,  was  awarded  to 
the  said,  &c.,  for  his  damages  which  he  had  sustained, 
as  well  by  virtue  of  not  performing  certain  promises 
and  undertakings  made  by  the  said,  &C.,  to  the  said, 
&C*,  as  for  his  costs  and-  charges  by  him,  about  his 
Bui^  in  that  behalf  expended,  wherein  the  said,  &c., 


Writ  of  feoon* 
facias  to  the 
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Fas  convicted,  and  to  have  that  money,  before  our 
said  lady  the  queen,  at  Westminster,  on,  &c.,  to  ren- 
der to  the  said,  &c.,  for  his  damages,  as  by  the  said 
writ,  reference  being  thereunto  had,  will  more  fully 
appear. 

And  whereas,  by  virtue  of  and  in  pursuance  of  iHueofwar. ' 
the  said  writ,  the  sheriflf  aforesaid  caused  a  warrant  ^^^^^^ 
to  be  issued  to  one  or  more  of  his  bailiffs,  directing  ig^^  ^c. 
him  or  them  to  levy  the  sum  of  L.      ,  besides  costs 
of  suit,  of  the  goods  and  chattels  of  the  said,  &c* 
And  the  said  bailiffs  accordingly  took  possession  of 
all  and  singular  the  household  goods  and  effects  in 
the  schedde  hereunto  annexed,  in  and  about,  &c., 
belonging  to  the  said  defendants  and  others,  situate, 
&c.  ^  '  • 

Whereas,  by  a  policy  of  insurance,  or  instrument  ^ohcj  of  in- 
m  writing,  bearing  date  on  or  about  the  day  of  •^^^"p**" 

)  under  the  hands  and  seals  of  A.  B^  C.  D.,  and 
E.  F.,  three  of  the  directors  of  a  certain  insurance 
company,  called  the  Insurance  Company,,  in  con- 
sideration of  the  sum  of  L.  ,  then  paid  by 
the  said  A.  B.  to  the  said  company,  it  was  wit- 
nessed and  declared,  that  if  the  said  A.  B.  should 
pay  to  the  trustees  of  the  said  company  the  like 
sum  or  premium,,  on  or  before  the  day  of 
in  every  subsequent  year,  the  stock  and  funds  of  the 
^d  insurance  company  should  be  subject  and  liable 
^  pay  unto  the  said  A.  B.,  his  executors,  admini- 
strators, or  assigns,  within  three  months  after  satis- 
factory proof  of  the  demise  of  E.  F.  should  have  been 
duly  certified  to  the  trustees  of  the  said  company, 
tile  sum  of  L.  ,  of  lawful  money  of  Great  Britain; 
and  the  said  policy  is  subject  to  the  proviso  and  stipu- 
lations therein  paiticularly  expressed  and  contained. 

Whereas,  by  a  certain  instrument  or  policy  of  Another  form, 
insurance,  numbered  ,  dated,  &c.,  under  the  hands 
^d  seals  of  three  of  the  directors  of  the  Insurance 
(^mpany,  in  consideration  of  an  annual  sum  of  L.  , 
to  be  paid  to  the  said  company  during  the  life  of  A. 
^1  the  payment  of  the  sum  of  L.  was  assured 
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unto  the  said  C.  D.,  his  executors,  administrators,  or 
assigns,  within  three  calendar  months  after  the  de- 
cease of  the  said  A.  B. 

Whereas,  under  and  by  virtue  of  an  indenture  of 
lease,  dated  on  or  about,  &c^  and  made  or  expressed 
to  be  made  between,  &c.,  the  ssdd  A.  B.  and  C«  D. 
do  hold  and  enjoy  the  messuage  or  tenement  herein- 
after described,  (together  with  divers  other  messuages^ 
lands,  and  hereditaments  of  them  the  said  A.  B.  and 
C  D^)for  the  residue  and  remainder  of  a  term  of 
ninety-nine  years,  as  tenants  in  common,  at,  under, 
and  subject  to  the  yearly  rent  of  L.  ,  payable 

as  therein  mentioned,  and  to  the  covenants  and  agree- 
ments in  the  said  indenture  of  lease  mentioned  and  con- 
tained, on  the  part  and  behalf  of  the  said  A.  B.  and 
C.  D.,  to  be  by  them  respectively  performed  and  kept. 

Whereas  the  said  A.  B.,  by  virtue  of  an  indenture 
of  assignment,  bearing  date  on  or  about,  &c.,  and 
made  or  expressed  to  be  made  between,  &c^  is  pos- 
sessed, interested  in,  or  entitled  unto  the'  messuage, 
&c.,  for  the  residue  of  a  certain  term  of  sixty  years 
therein,  and  which  same  premises  were  originally  de- 
mised by  an  indenture  of  lease,  dated,  &c.,  and  made 
between,  &c.,  for  the  said  term  as  therein  mentioned, 
[as  the  case  may  he^  subject  to  the  rents,  covenants, 
and  agreements,  on  the  tenant,  lessee,  or  assignee's 
part,  to  be  paid,  observed,  and  performed. 

Whereas  the  said  A.  B.  hath,  by  a  warrant  of 
attorney,  under  his  hand  and  seal,  bearing  also  even 
date  with  these  presents,  authorised  certain  attorneys 
of  her  majesty's  court  of  at  Westminster,  or 

either  of  them,  or  any  other  attorney  of  the  same 
court,  to  appear  for  him,  as  of  term  last, 

term  next,  or  any  other  subsequent  term,  and  receive 
a  declaration  in  an  action  of  debt  on  the  above  bond, 
and  to  confess  the  same  action,  or  otherwise  to  suffer 
judgment  thereon,  by  default,  to  pass  against  him, 
to  be  entered  on  record  for  the  said  debt,  with  costs 
of  suit,  as  by  the  said  recited  bond  and  warrant  of 
attorney,  reference,  &c. 
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Whereas,  by  a  certain  nvarrant  of  attorney,  bear-  wtrnat  of 
ing  date,  &c-,  under  the  hand  and  seal  of  the  said  ■**on»«7- 
A.  fi.,  he  the  said  A.  B.  did  desire,  authorise,  and 
empower  certain  attorneys  therein  named  to  appear, 
and  receive  a  declaration  for  him  the  said  A.  B^  in 
an  action  of  debt,  for  the  sum  of  L.  ,  at  the  suit 
of  the  s£dd  C.  D.,  and  thereupon  to  confess  the  same 
action,  or  else  to  suffer  judgment  as  therein  mentioned, 
which  said  warrant  of  attorney  was  given  for  secur- 
ing the  said  sum  of  L. 

Whereas  the  said  A.  B.  is  seised  of,  or  well  and  sdMninfeu. 
sufficiently  entitled  to,  the  inheritance  in  fee-simple 
in  possession  (free  from  incumbrances)  of  and  in  the 
messuage  and  hereditaments  hereinafter  described, 
and  intended  to  be  hereby  granted  and  released,  or 
otherwise  assured,  with  the  appurtenances. 

Whereas,  under  and  by  virtue  of  the  last  will  and  Seisen  of  lands 
testament  of,  &c.,  bearing  date  on  or  about,  &c.,  the  j*  *^a™pi«» 
said  A.  B.  is  seised  to  him  and  his  heirs  of  an  estate  Jm. 
of  inheritance  in  fee-simple  in  possession,  free  from 
incumbrances,  of  and  in  all,  &c. 

Whereas,  under  and  by  virtue  of  certain  inden-  EntiUed  to 
tares  of  lease  and  release,  dated  respectively  on  or  i^<^  ^^  ^J^^- 
about,  &c^  the  release  being  made  or  expressed  to  be  H^^  ™^*®' 
made  between,  &c.,  the  said  A.  B.  is  seised  of,  or 
well  and  sufRciently  entitled  to,  an  absolute  estate  of 
inheritance  in  fee*simple  in  possession,  free  from  in- 
cumbrances, of  one  undivided  moiety  or  half  part  of 
and  in  the,  &c.,  hereinafter  described,  and  intended 
to  be  hereby  released  and  conveyed,  or  otherwise 
assured,  with  the  appurtenances ;  and  the  said  C*  D. 
is  entitled  to  an  absolute  estate  of  inheritance  in  fee- 
simple  in  possession,  free  from  incumbrances  of  and 
in  the  other  undivided  moiety  or  half  part  of  and  in, 

&C. 

Whereas,  under  and  by  virtue  of  certain  inden-  seUenofUod* 
tures  of  lease  and  release,  bearing  date  respectively  ^  ^^  ""^®^  » 
on  or  about  the         and  days  of,  &c.,  and  made  "«*"«"«"*•  ^ 

or  expressed  to  be  made  between,  &c.,  (being  the  set- 
tlement made  in  contemplation  of  the  marriage  then 
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intended,  and  which  was  afterwards  duly  had  and 
solemnized  between  them,  the  said,  &c.,)  the  said 
A.  B.  is  seised  to  him  and  his  heirs,  of  an  estate  in 
fee-tail  in  possession,  of  the  messuages,  &Cm  men- 
tioned and  intended  to  be  hereby  granted,  released, 
and  conveyed,  or  otherwise  assured,  with  their  rights, 
members,  and  appurtenances. 
Will  of  real         Whereas,  A.  B.,  late  of  ,  (being  seised  or 

estate  made     otherwise  well  entitled  in  fee-simple,  in  possession  of 
vlrt!  or  to  the  messuage  and  other  hereditaments  hereafter 

described  and  intended  to  be  hereby — )  did,  in  such 
manner  as  by  law  was  required  for  rendering  valid 
devises  of  real  estates,  duly  make  and  publish  his  last 
will  and  testament  in  writing,  bearing  date  on  or 
about  ,  and  thereby  gave  and  devised,  &c^  and 
the  said  testator  appointed  the  said  executors 

of  his  said  will. 
wuiofper.         Whereas,  A.  B.,  late  of     ,  duly  made  and  pub- 
sonai  estate  or  Hshcd  his  last  will  ^ud  testament,  bearing  date  on  or 
since  1  Vict!    about  ,  and  thereby  gave  and  devised,  &c.,  and 

the  said  testator  appointed  the  said  ,   executors 

of  his  said  will. 
Will,  death  Whereas  the  Said  A.  B.  departed  this  life  on  or 

show'app^L^  about  the  day  of  1839,  having  first  duly 

ment  of  exe-    made  and  published  his  last  will  and  testament  in 
tutors.  writing,  bearing  date  on  or  about  the       day  of       , 

and  thereby  appointed  the  said  C.  D.  and  £.  F.  exe- 
cutors thereof,  who,  on  or  about  the         day  of 
last,  duly  proved  the  same  in  the         Court  of 
Agreement         Whereas  the  said  having  occasion  for  the 

morT^a^e"      sum  of  L.  ,  hath  applied  to  and. prevailed  upon 

the  said  to  advance  and  lend  him  the  same 

at  interest,  upon  the  security  [of  the  bond  or  obli- 
gation of  him  the  said         and  J  of  a  conveyance  in 
fee  by  way  of  mortgage,  to  be  made  to  the  said 
and  his  heirs,  of  the  and  other  hereditaments 

comprised  in  the  said  before  in  part  recited  inden- 
tures, in  manner  hereinbefore  mentioned,  [or  of  a 
demise  to  him  the  said  of  the  and  other 

premises  confirmed  in  the  said  recited  indentures. 
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for  a  term  of  years  by  way  of  mortgage,  as 

hereinailer  meationed,]  or  [of  a  conveyance  in  fee  by 
way  of  second  mortgage,  with  such  power  of  sale  as 
bereiDafler  contained,  to  be  made  to  the  said 
and  his  heirs,  of  the  said  and  other  heredita- 

meots,  subject  to  the  said  mortgage  debt  of  L.        , 
and  the  interest  thereof.] 

Whereas,  by  a  certain  indenture  of  apprentice-  indenture  of 
ship,  bearing  date  on  or  about  the,  &c.,  and  made  wwnt»ce- 
or  expressed  to  be  made  between  A.  B.,  son  of  C 
fi*)  of,  &C.,  and  the  said  C.  B.,  of  the  one  part ;  and 
D.  F.,  of,  &Cn  of  the  other  part ;  it  is  witnessed,  that 
the  said  A.  B.,  by  and  with  the  consent  and  appro* 
bation  of  his  father,  the  said  C.  B.,  did  put,  place, 
aod  bind  himself  apprentice  to  the  said  D.  F.,  to  be 
taught  and  instructed  in  the  art,  trade,  or  business  of 
a  saddler,  which  the  said  D.  F.  then  used,  and  to 
serve  the  said  D.  F.,  as  such  apprentice,  from  thence- 
forth, for  and  during  and  unto  the  full  end  and  term 
of  seven  years,  from  thenee  next  ensuing,  and  fully 
to  be  complete  and  ended. 

Whereas,  by  a  certain  indenture  bearing  date  on  Assignment  of 
or  about,  &c^  and  made  between,  &e^  the  said  A.  ^^^^* 
B^  for  the  considerations  therein  mentioned,  did 
grant,  bargain,  and  sell  unto  the  said  C.  D.,  bis  execu- 
tors, administrators,  and  assigns,  all  and  singular  the 
goods,  chattels,  and  effects  mentioned  and  particular- 
ised in  the  schedule  thereunder  wiitten,  [or  annex- 
ed,] to  hold  the  same  unto  the  said  C.  D.,  his  accen- 
tors, administrators,  and  assigns,  upon  trust,  &C., 
[state  the  irusit  as  in  deedJ] 

And  whereas  the  said  messuages,  &c.,  hereinafter  saieby  anc- 
particularly  mentioned  and  described,  and  intended  ^^^' 
to  be  hereby,  &c.,  with  the  appurtenances,  were  on, 
&C.,  put  up  to  sale  by  public  auction  in,  &c.,  and  the 
said  C.  D.  was  declared  to  be  the  highest  bidder  for, 
and  became  the  purchaser  of,  the  said,  &c.,  at  or  for 
the  price  or  sum  of  L.  .  [If  the  premises  were 
not  sold,  but  afterwards  disposed  of  In/ private  coU' 
tractf  sai/,2  And  at  such  auction  or  sale  the  said. 


28  BECITALS. 

&c.,  was  not  then  sold  and  disposed  of,  but  tbe  said 
A.  B.  afterwards,  by  private  contract,  agreed  with 
the  said  C.  D.  for  the  sale  thereof,  and  the  said  A.  B. 
agreed  to  become  the  purchaser  of  the  said,  &c., 
hereinafter  granted  and  released,  at  or  for  the  price 
or  sum  of  L.  •  [Tjf  a  deposit  was  paid,  sayy"]* 
And  whereas  the  said  A.  B.  then  advanced  and  paid 
into  the  hands  of  C.  D.  the  sura  of  L.  ,  as  and 

for  a  deposit,  and  in  part  payment  of  his  purchase- 
money.  [7/*  deposit  was  made  at  the  public  sale, 
fo^,]  According  to  the  printed  conditions  then  and 
there  produced,  which  he  the  said  C.  D.  doth  hereby 
acknowledge. 
Assignmeatof  W'hbreas,  by  indenture,  bearing  date  on  or  about, 
a  lease.  ^iQ^  and  made,  or  expressed  to  be  made,  between, 

&c«,  It  is  witnessed,  that  for  the  considerations 
therein  mentioned,  the  said  A.  B.  did  assign  and  set 
over  unto  the  said  C.  D.,  his  executors,  administra- 
tors, and  assigns,  all  that  the  said  messuage,  &c., 
mentioned  and  described  in  the  said  recited  inden- 
ture of  lease,  and  mentioned  to  be  thereby  demised 
to  the  said  A.  B.,  as  aforesaid,  with  the  appurten- 
ances, together  with  the  same  indenture  of  lease,  to 
hold  the  same  unto  the  said  C.  D.,  his  executors, 
administrators,  and  assigns,  for  and  during  all  the 
rest,  residue,  and  remainder  of  the  said  term  of 
ninety-nine  years  [if  the  said  £.  F.  and  G.  H.,  or 
either  of  them,  should  so  long  live]  then  to  come, 
and  unexpired,  at,  under,  and  subject  to  such  yearly 
rents,  covenants,  and  agreements,  in  the  said  recited 
indenture  of  demise  or  lease  contained,  as  on  the 
lessee's  or  assignee's  part  and  behalf  is,  are,  or  ought 
to  be  observed,  paid,  and  performed. 
Covenant  for  And  WHEREAS  the  Several  deeds,  evidences,  and 
toe  produc-^  writings  Specified  in  the  schedule  hereunder  written, 
deedsf  ***^""     ^^  hereunto  annexed,  relate  as  well  to  the  heredita- 

*  The  hotter  mode  is  considered  to  he,  not  to  notice  the 
payment  of  the  deposit,  but  to  take  a  receipt  in  the  convey* 
ance  for  the  whole  purchase-money. 
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ments  comprised  in  the  said  recited  indenture  of» 
&&,  as  to  other  property  of  greater  value  belonging 
to  the  said  A.  B. ;  and  upon  the  treaty  for  the  said 
purchase,  it  was  agi*oed  that  the  said  deeds,  evi- 
doices,  and  writings,  should  remain  in  the  custody 
aod  possession  of  the  said  A.  B.  upon  his  entering 
ioto  such  covenant  for  the  production  thereof  as 
hereinafter  contained.  [If  the  deeds  are  to  remain 
in  the  hands  of  a  third  person^  ^oyi^  And  whereas 
it  hath  been  agreed  that  the  deeds,  &Cn  shall  remain 
in  the  possession  of  the  said  A.  B^  upon  his  entering 
into  such  covenant  for  the  production  and  delivering 
copies  thereof  as  hereinafter  is  contained. 

Whereas  the  said  A.  B.  now  is,  and  stands  justly  indebtod'to 
and  truly  indebted  to  the  several  persons  whose  <*«^*o"» 
names  are  hereunto  subscribed,  and  scab  set  and^^^^^ 
affixed,  in  the  several  sums  of  money  set  opposite  to  agreement  for 
their  respective  names  in  the  schedule  hereunder  ""ignment 
written.     And  the  said  A.  B.,  by  reason  of  divers  ^^tor^  ^ 
losses  and  other  unforeseen  occurrences,  having  be* 
come  incapable  to  satisfy  and  pay  to  his  said  credi- 
tors the  full  amount   of  their  several  debts  and 
demands  against  him,  hath  applied  to  and  requested 
them  to  accept  and  take  an  assignment  of  all  his  the 
said  A.  B.'s  real  and  personal  estate,  of  what  nature 
or  kind  soever  the  same  may  consist  of,  in  full  satis- 
faction and  discharge  of  each  and  every  their  respec- 
tive debts  and  demands  now  due  to  each  of  them, 
from  him  the  said  C.  B.,  at  the  time  of  the  execution 
of  these  presents ;  which  they  the  said  several  cre- 
ditors have  consented  and  agreed  to  do,  upon  having 
the  same  conveyed  to  the  said  [trttstees^  upon  and 
for  the  trusts,  intents,  and  purposes  hereinafter  ex- 
pressed, and  declared  of  and  concerning  the  same* 

And   whereas  certain  indentures  of  lease  and  Mortgage  in 
release,  bearing  date  respectively  the  fourth  and  fifth  '*^* 
days  of,  ke^  were  made,  or  expressed  to  be  made,  be- 
tween A.  B.,  of,  &c.,  of  the  one  part ;  and  C.  D^  of, 
&C.,  of  the  other  part ;  and  by  the  said  indenture  of 
release  it  is  witnessed,  that  in  consideration  of  the 
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Morigigeby 
demise. 


sum  of  L.  ,  paid  by  the  said  C.  D.  to  the  said 

A.  B^  he  the  said  A.  B.  did  grant  and  release  unto 
the  said  C.  D^  his  heirs  and  assigns,  all  and  singular 
the  pieces  or  parcels  of  land,  hereditaments,  and  pre- 
mises hereinafter  described,  and  intended  to  be 
hereby  released,  To  hold  the  same  unto,  and  to  the 
use  of  the  said  C«  D.,  his  heirs  and  assigns  for  ever ; 
subject  nevertheless  to  a  proviso  therein  contained, 
for  redemption  of  the  same  premises,  on  payment  by 
the  said  A.  B.,  his  h^irs,  executors,  administrators, 
or  assigns,  unto  the  said  C.  D.,  his  executors,  admi- 
nistrators, or  assigns,  of  the  sum  of  L.  ,  and  in- 
terest, as  therein  mentioned. 

Wberbas,  by  an  indenture,  bearing  date  on  or 
about,  &C.,  and  made,  or  expressed  to  be  made,  be- 
tween, &c.,  it  is  witnessed,  that  in  consideration  of 
the  sum  of  L.  to  the  said  A.  B.  paid  by  the  said 
C.  D.,  he  the  said  A.  B.  did  grant  and  demise  unto 
the  said  C.  D.,  his  executors,  administrators,  and 
assigns,  all,  &c.,  to  hold  unto  the  said  C.  D.,  his 
executors,  administrators,  and  assigns,  for  the  term 
of  500  years  from  thence  next  ensuing,  subject  to  a 
proviso  th^ein  contained,  for  the  redemption  of  the 
said  and  premises,  {or  for  making 

void* the  same  term,)  on  pa3rment  by  the  said  A.  B., 
his  heirs,  executors,  administrators,  or  assigns,  unto 
the  said  C.  D.,  his  executors,  administrators,  or  as- 
signs, of  the  said  sum  of  L.  ,  and  interest,  as 
therein  mentioned. 

Whereas,  by  virtue  of  an  indenture,  dated,  &c., 
and  made,  &c.,  the,  ftc,  were  demised  unto  the  said 
C.  D.,  his  executors,  administrators,  and  assigns,  for 
the  term  of  1000  years,  but  by  way  of  mortgage 
only,  to  secure  unto  the  said  E.  F.  the  therein  men- 
tioned principal  sum  of  L.  ,  and  interest,  which 
hath  been  long  since  paid  off  and  satisfied. 

Whereas,  by  a  certain  other  indenture,  bearing 
o  a  mortgage.  ^^^^  ^^^  ^^^  Diade,  Of  expressed  to  be  made,  be- 
tween the  said  C.  D.,  of  the  first  part ;  the  said  A. 
B.,  of  the  second  part ;  and  £.  F.,  of|  &c^  of  the 


Another 
form. 


Assignment 
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third  part ;  after  reciting  as  or  to  the  effect  herein- 
before recited.  It  is  wituessed,  that  in  consideration 
of  the  sum  of  L.  ,  to  the  said  C.  D^  by  the  di- 

rection of  the  said  A.  B.,  paid  by  the  said  £.  F^  in 
fuU  for  ail  money  then  due  to  the  said  C.  D.,  upon 
his  said  security,  he  the  said  C.  D.,  by  the  direction 
of  the  said  A.  B.,  did  bargain,  sell,  and  assign,  and 
the  said  A.  B.,  in  consideration  of  the  sum  of  5s.  to 
him  paid  by  the  said  C.  D.,  did  grant,  ratify,  and 
confirm  unto  the  said  £.  F.,  his  executors,  admini- 
strators, and  assigns,  all  and  every  the  said  messuage 
or  tenement,  lands,  and  premises  hereinbefore  men- 
tioned, and  all  and  singular  other  the  premises,  in 
and  by  the  said  indenture  of,  &c.,  granted  and  de- 
mised, as  aforesaid,  with  the  appurtenances,  To 
HOLD  the  same  unto  the  said  £•  F.,  his  executors, 
administrators,  and  assigns,  for  the  then  residue  of 
the  said  term  of  500  years,  subject  to  a  proviso 
therein  contained,  for  redemption  of  the  same  pre- 
mises, upon  payment  by  the  said  A.  B.,  his  heirs 
or  assigns,  unto  the  said  £.  F.,  his  executors,  admi- 
nistrators, or  assigns,  of  the  sum  of  L.  and  inte-  . 
rest,  as  therein  mentioned,  which  was  not  paid 
accordingly. 

Whereas,  by  an  indenture,  dated  on  or  about,  A»igiiment 
&c^  and  made,  or  expressed  to  be  made,  between,  of  ieaf«hoid 
&C.,  It  is  witnessed,  that  in  consideration  of  L.        w^^of  mort- 
paid  by  the  said  C.  D.  to  the  said  A.  B.,  he  the  said  gage.  ^ 
A.  B.  did  assign,  transfer,  and  set  over  unto  the  said 
C.  D^  his  executors,  administrators,  and  assigns,  all 
and  singular  the  messuage,  tenement,  or  dwelling-* 
house,  hereditaments,  and  premises  comprised  in  the 
hereinbefore  recited  indenture  of  lease,  with  their 
appurtenances,  To    hold  the  same  unto  the  said 
C.  D.,  his  executors,  administrators,  and  assigns,  for 
and  during  the  rest,  residue,  and  remainder  of  the 
said  term  of  ninety-nine  years  therein,  subject  to  a 
proviso  therein   contained,  for   redemption   of  the 
same  premises,  on  payment  by  the  said  A.  B.,  his 
executors,  administrators,  and  assigns,  unto  the  said 
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C.  D.,  his  executors,  administratorSf  and  assigns, 
of  the  said  sum  of  L.  and  interest,  in  manner 

therein  mentioned. 
That  by  di.         Wherbas,  Under  and  by  virtue  of  divers  mesne 
Ters  mesne      assignments  and  assurances,  and  other  acts  in  the 
^OTiSap^e.     1a^>  ^i^d  ultimately  by  a  certain  indenture  of  assign* 
miaes  were      mcnt,  bearing  date  on  or  about  the      day  of,  &c.,  and 
assigned,  &c.   ^fiadc,  or  expressed  to  be  made,  between,  &c.,  the 
said  messuages  or  tenements,  erections,  buildings, 
and  other  the  premises  comprised  in  and  mentioned 
to  be  demised  by  the  said  recited  indenture  of  lease, 
of  the        day  of,  &c.,  were  assigned  to,  and  are  now 
vested  in,  the  said  A.  B.,  for  the  residue  of  the  said 
term  of  ninety-nine  years,  [subject  to  the  rents, 
covenants,  and  agreements,  on  the  tenant's,  lessee's,  or 
assignee's   part  and  behalf,  to   be  paid,  observed, 
and  performed,  for  or  in  respect  of  the  same  pre- 
mises.] 
Feoffment  Whereas,  by  an  indenture,  bearing  date  on  or 

about,  &c.,  and  made,  or  expressed  to  be  made,  be- 
tween A.  B.,  of,  &c.,  of  the  one  part ;  and  C.  D.,  of, 
&C-,  of  the  other  part,  In  consideration  of  the  sum 
of  L.  ,  paid  by  the  said  C.  D.  to  the  said  A.  B., 
he  the  said  A.  B.  did  grant  and  enfeoff  unto  the  said 
C.  D.,  his  heirs  and  assigns,  all  and  singular  the 
messuage  or  tenement,  hereditaments,  and  premises 
hereinafter  described,  and  intended  to  be  hereby 
granted  and  enfeoffed.  To  hold  the  same  unto  and 
to  tiie  use  of  the  said  C.  D.,  his  heirs  and  assigns, 
for  ever. 
Lipase  and  '  Whereas,  by  certain  indentures  of  lease  and  re- 
le  ease.  lease,  bearing  date  respectively  on  or  about  the 

and  days  of  ,  the  release  being  made,  or 

expressed  to  be  made,  between  A.  B.,  &c. ;  for  the 
Considerations  therein  mentioned,  the  piece  or 
parcel  of  land  and  hereditaments  hereinafter  de- 
scribed and  mentioned,  and  intended  to  be  hereby 
granted  and  released,  {together  with  divers  other 
lands  and  hereditaments,)  were  limited  and  appoint- 
ed, granted,  released,  and  conveyed,  or  otherwise 
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assured,  to  th^  use  of  A.  B^  his  heirs  and  assigns, 
for  ever. 

Whereas  the  said  A.  B.  hath,  by  his  licence  or  i*ic«iceto 
consent  in  writing,  under  his  hand,  dated  the  MsignieMe. 

day  of,  &c.,  authorised  the  said  C.  D.  to  assign  the 
said  premises  unto  the  said,  &c.,  in  the  manner  here- 
inafler  expressed. 

Whereas  the  said  A.  B.,  by  a  certain  instru- i^tw  o' 
ment  in  writing,  or  letter  of  attorney,  dated  on  or  ■^"**y- 
about,  &C.,  hath  made,  nominated,  constituted,  and 
appointed  the  said  C.  D.  his  lawful  attorney,  to  de- 
mand, &c. 

Whereas,  by  an  indenture  of  lease,  bearing  date  i««Mefroin 
on  or  about  the,  &c.,  and  made,  or  expressed  to  be  J^'Son*^  °^ 
made,  between  the  mayor,  commonalty,  and  citizens 
of  the  city  of  London,  of  the  one  part ;  and  the  said 
E.  F.,  of  the  other  part ;  the  said  mayor,  common- 
alty, and  citizens,  did  demise  unto  the  said  £.  F.  all, 
&&,  as  the  same  are  therein  and  hereinafter  particu- 
larly described,  with  the  appurtenances,  To  hold 
the  same  (freed  and  discharged  of  land-tax,  which 
bad  been  redeemed)  unto  the  said  £.  F.,  his  execu- 
tors, administrators,  and  assigns,  from  for  and 
daring  the  term  of  years  then  next  ensuing, 
subject  to  the-  yearly  rent  of  L.  payable  to  the 
said  mayor,  commonalty,  and  citizens,  their  succes- 
sors or  assigns,  at  or  in  the  office  of  receipts  and 
payments  of  money  of  the  chamberlain  of  the  said 
city  for  the  time  being,  by  quarterly  payments,  with- 
out any  deduction,  and  also  subject  to  the  several 
covenants  and  agreements  therein  contained  on  the 
part  of  the  lessee,  his  executors,  administrators,  and 
assigns,  to  be  done  and  performed. 

Whereas,  by  an  indenture  of  lease,  bearing  date.  Lease,  with 
&C.,  and  made,  or  expressed  to  be  made,  between,  covenant  for 
&c,  for  the  considerations  therein  mentioned,  the  ^®°^^ 
said  A.  B.  did  demise  and  grant  unto  the  said  C.  D., 
his  executors,  administrators,  and  assigns,  all,  &c.,  to 
hold  the  same,  from  the  day  of  the  date  thereof,  for 
and  during  the  term  of  ninety-nine  years,  if  the  said 
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deed. 
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to  uses  to  pre- 
vent dower. 


£.  F.  and  G.  H.,  of,  &c.,  and  K.  L.^  &c.,  should  so 
long  live,  at  and  under  the  yearly  rent  of  L.  , 

-payable  as  therein  mentioned  :  and  in  the  said  inden- 
ture of  lease,  now  in  recital,  is  contained-  a  covenant 
on  the  part  of  the  said  A.  B.,  for  the  renewal  thereof 
on  the  death  of  either  of  the  said  £•  F.  and  G.  H. 

Whereas,  by  an  indenture  of  release  and  assign- 
ment, bearing  date  on  or  about,  &c.,  and  made,  or 
expressed  to  be  made,  between,  &c.,  and  which  in- 
denture, so  far  as  the  same  was  intended  to  operate 
as  a  release,  was  grounded  upon  a  lease  for  a  year 
dated  the  preceding  day ;  It  is  witnessed,  &c. 
l  Whereas,  by  indentures,  &c.,  and  by  virtue  of  a 
fine  sur  conuzance  de  droit  come  ceo,  &c.,  duly  ac- 
knowledged by  the  said  and  his  wife,  unto 
the  said  and  his  heirs,  and  perfected  before  the 
justices  of  her  majesty's  court  of  Common  Pleas  at 
Westminster,  in  or  as  of  term,  in  the  year 
of  the  reign  of  his  late  majesty  ,  whereupon 
proclamations  were  duly  made,  in  consideration  of 
the  sum  of  L.  ,  by  the  said  to  the  said  , 
paid  all  and  singular  the  and  other  hereditaments 
hereafter  described,  and  intended  to  be  hereby  » 
were  conveyed  and  assured  unto  the  said  and 
his  heirs,  to  such  uses,  &c. 

Whereas,  by  indentures,  &c.,  and  by  virtue  of  a 
common  recovery  with  double  voucher,  suffered  pur- 
suant thereto  before  the  justices  of  her  majesty's  court 
of  Common  Pleas  at  Westminster,  in  the  term, 

in  the  year  of  the  reign  of  ,  wherein  the 

said  was  vouched,  all  and  singular  the  and 

other  hereditaments,  situate  and  being  in        hereafter 
particularly  described,  and  intended  to  be  hereby 

,  were  conveyed,  limited,  and  assured  unto  and 
to  the  use,  &c. 

Whereas,  by  indentures,  &c.,  in  consideration  of 
the  sum  of  L.  ,  by  the  said  C.  D.  paid  to  the  said 
A.  B.,  and  for  the  nominal  consideration  therein 
mentioned,  all,  &c.,  were  conveyed,  limited,  and  as- 
sured ;*  To,  upon,  and  for  such  uses,  trusts,  powers, 
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provisos,  and  declarations,  as  the  said  C.  D^  by  any 
deed  or  deeds,  writing  or  writii^s,  with  or  without 
power  of  revocation,  to  be  by  him  sealed  and  delivered 
in  the  presence  of,  and  attested  by  two  or  more  wit- 
nesses, should,  from  time  to  time,  direct,  limit,  or 
appoint,  and  until,  and  also  in  default  of  any  such 
directioD,  limitation,  or  appointment,  To  the  use  of 
the  said  C.  D.  and  his  assigns  during  his  life,  with- 
out impeadiment  of  waste,  with  remainder.  To  the 
use  of  the  said  £.  F.,  his  executors,  and  admini- 
strators, during  the  life  of  the  said  C.  D.,  in  trust  for 
hiffl  the  said  C.  D.  and  his  assigns,  with  the  ultimate 
remainder  to  the  use  of  the  said  C.  D.,  his  heirs  and 
assigns,  for  ever,  [^  (or^)  unto  the  said  C.  D.,  his 
heirs  and  assigns ;  To  and  upon  the  uses  and  trust, 
and  with  the  power  therein  declared  and  contained 
thereof,  for  the  sole  benefit  of  him  the  said        •  his 
heirs  and  assigns,  for  ever,  and  so  as  to  prevent  any 
wife  of  his  from  being  dowable  thereout*] 
Whebeas,  at  a  Court  Leet  and  Court  Baron  of     Coart  roils. 
,  held  for  the  manor  of  ,  on,  &Cn  the  lord, 

by  his  steward,  granted  the  possession  of  unto 

A.  B^  then  aged  about  years,  in  trust  and  for 

the  use  of  C.  D.,  to  hold  unto  the  said  A.  B.,  (upon 
tnist  as  aforesaid,)  for  the  term  of  his  natural  life, 
according  to  the  custom  of  the  said  manor  of  , 

by  the  yearly  rent  of  heriots,  when  they  should 
happen,  suit  of  court,  and  all  other  customs  and  ser- 
vices therefor  due,  and  of  right  accustomed ;  and  at 
the  same  court  the  lord,  by  his  steward  aforesaid, 
granted  the  reversion  of  the  same  premises  unto  £• 
^t  then  aged  about  years,  and  G.  H^  &c.,  in 

trust  only,  and  for  the  use  of  the  said  C.  D.,  his  exe- 
cutors, administrators,  and  assigns,  to  hold  unto  the 
said  £•  F.  and  G.  H.  (upon  trust  as  aforesaid)  for 
and  during  the  term  of  their  natural  lives,  and  the  life 
of  the  longest  liver  of  them,  according  to  the  custom 
of  the  said  manor,  by  the  yearly  rents,  &c. 


36  CONSIDERATIONS  IN  DEEDS. 


CONSIDERATIONS  IN  DEEDS. 


Common  con-      Now  this  indenture  witnesseth,  that,  in  pursuance 
l^nJlfror  '  of  the  said  recited  agreement  in  this  behalf,  and  in 
consideration  of  the  sum  of  L.  of  lawtul  money 

of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
to  the  said  A.  B.  by  the  said  C.  D.,  at  or  immediately 
before  the  execution  of  these  presents,  in  hand  wdl 
and  truly  paid,  the  receipt  of  which  said  sum|of  L. 
the  said  A.  B.  doth  hereby  acknowledge,  and  doth 
admit  the  same  to  be  in  full  for  the  absolute  purchase 
of  the  said  messuage,  tenement,  and  dwelling-house, 
hereditaments,  and  premises  contracted  for  as  afore- 
said, and  the  fee-simple  and  inheritance  thereof,  and 
of  and  from  the  same,  and  every  part  thereof,  doth 
acquit,  release,  and  discharge  the  said  C.  D.,  his  heirs, 
executors,  administrators,  and  assigns,  and  every  of 
them,  for  ever,  by.  these  presents. 
When  consi-  That,  iu  Consideration  of  the  said  bond  of  the  said 
deration  is  as  ^^  g^^  bearing  cvcu  date  with  these  presents,  so  exe- 
by  bondT"'^  cutcd  by  him  the  said  A.  B.  as  aforesaid,  for  securing 
the  principal  sum  of  L.  and  interest,  and  also 

in  consideration  of  the  sum  of  L.  of  lawful 

money  of  Great  Britain,  by  the  said,  &c.,  to  the  said, 
&c.,  in  hand  well  and  truly  paid,  at  or  immediately 
before  the  sealing  and  delivery  of  these  presents, 
which,  making  together  with  the  said  sum  of  L.  , 
so  secured  by  the  said  bond  of  the  said  A.  B.  as  afore- 
said, the  sum  of  L.  ,  is  the  full  consideration - 
money  agreed  to  be  given  by  the  said  A.  B.  to  the 
said  C.  D.,  for  the  purchase  of  the  said  messuage,  &c, 
and  all  the  estate  and  interest  of  the  said,  &c-,  therein 
discharged  from  any  lien  or  claim  at  law  or  in  equity, 
in  respect  of  the  said  sum  of  L.  ,  secured  by  such 
bond  as  aforesaid ;  the  receipt  of  which  said  sum  of, 
&C.,  he  the  said  C.  D.  doth  hereby  acknowledge,  and  of 
and  from  the  same,  and  every  part  thereof,  doth  acquit, 
release,  and  discharge  the  said  A.  B.,  his  heirs,  exe* 
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cutorsy  administrators,  and  assigns^    and  every  of 
them,  for  ever,  by  these  presents. 

Id  consideration  of,  &Cn  to  the  said  T.  W.  well  C4mii<kn- 
and  truly  paid  by  the  said  C.  D.,  immediately  before  tiop-monqr  *«> 
the  execution  of  these  presents,  at  the  request  and  by  Sw^f  .niort. 
the  direction  of  the  said,  &c.,  testified  by  his  exe-  gage, 
cuting  these  presents  ;  and  in  part  of  the  principal 
monies  and  interests  now  due  and  owing  to  the  said, 
&C.,  on  the  security  of  the  several  mortgages  made 
to  him  as  aforesaid,  and  in  full  for  the  absolute  pur- 
chase of  the  fee-simple  and  inheritance  of  the  said 
freehold  and  copyhold  lands  and  hereditaments  here- 
inafter described,  and  hereby  released  and  covenanted 
to  be  surrendered,  or  otherwise  assured,  or  intended 
so  to  be,  discharged  of  and  from  the  payment  of  the 
residue  of  the  same  principal-money  and  interest,  or 
any  contribution  on  account  thereof;  the  receipt, 

&C. 

In  consideration  of  the  sum  of  L.250  of  lawful  "'^•n  P"* 
British  money  by  the  said  E.  F.,  at  or  immediately  SJJJ^^n* 
before  the  execution  of  these  presents,  at  the  request  by  rendor's 
and  by  the  direction  of  the  said  A.  B.,  testified  by  direction, 
his  executing  these  presents  to  the  said  C.  Dh  in  hand, 
well  and  truly  paid,  the  receipt,  &c.,  and  also  in  con- 
sideration of  the  further  sum  of  L.750  of  like  lawful 
money,  by  the  said  E.  F.  to  the  said  A.  B^  at  the 
same  time  well  and  truly  paid,  the  receipt  of  which 
said  sum  of  L.750,  and  also  the  payment  in  manner 
aforesaid  of  the  said  sum  of  L.250,  making  together 
the  sum  of  L.IOOO,  he  the  said  A.  B.  doth  hereby 
acknowledge,  &c. 


OPERATIVE  PARTS. 

He  the  said  A.  B.  hath  [insert  the  words  appli-  By  one. 
cable  to  the  mode  of  conveyance  in  the  past  tense] 
and,  by  these  presents,  doth  [repeat  the  words  in  the 
present  tense]  unto  the  said 

They  the  said  A.  B^  C.  D.^  and  E.  F^  have,  and  By  seTeni, 


SS  GRANTS  IK  I>£EI>8. 

every  of  them  kcUh,  &;c.,  and  by  these  presents  do, 

and  every  of  them  doth^  &c. 
i^poflFment.  Give,  grant,  enfeoff,  and  confirm. 

Grant.  Grant  and  confirm. 

Pargain  and        Bargain  and  sell. 

sale, 

Kelt  ase  in  fee.      Grant,  bargain,  sell,"  alien,  release,  and  confirm. 
Mortgage  for       Grant,  bargain,  sell,  and  demise. 

a  terra. 

In  a  lease.  Demise,  lease,  set,  [and  to  farm  let] 

Asrsignment.  Bargain,  Sell,  assign,  transfer,  and  set  over. 

Beiea.se.  Kemisc,  release,  and  for  ever  quit  claim. 

Surrender.  Surrender  and  yield  up. 


GRANTS  IN  DEEDS. 

Reference  in  a      DoTH  grant,  bargain,  sell,  alien,  releasCy  and  con- 

release  to  the    gp^^  yjj^Q   tjjg    gg^J^J    Q^  J)^^  ^Ju    Jjjg    actual   pOSSeSSloU 

now  being,  by  virtue  of  a  bai^ain  and  sale  to  him 
thereof,  made  by  the  said  A.  B.,  in  consideration  of 
.  5s.,  by  indenture  bearing  date  the  day  next  before 
the  day  of  the  date  of  these  presents  for  one  whole 
year,  commencing  from  the  day  next  before  the  day 
of  the  4&te  of  the  same  indenture  of  bargain  and  sale, 
and  by  force  of  the  statute  made  for  transferring 
uses  into  possession,)  and  to  his  heirs  and  assigns, 
all,  &c. 

In  an  Appointment  of  Land. 
He  the  said  [^.£.,j  pursuant  to,  and  by  virtue 
and  in  exercise  of  the  power  and  authority  to  him 
the  said  A.B.,  by  the  said  indenture  of  release  of,  &c., 
for  this  purpose  given,  or  limited  as  hereinbefore 
mentioned,  and  all  other  powers  and  authorities 
whatsoever  enabling  him  in  this  behalf,  Doth,  by 
this  present  deed  or  instrument  in  writing,  by  him 
the  said  A.  B.,  sealed  and  delivered  in  the  presence 
of,  and  attested  by  the  two  credible  persons  whose 

*  In  a  mortgage  alien  should  be  omitted. 
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names  are  intended  to  be  hereupon  indorsed  as  wit- 
nesses, attesting  the  sealing  and  delivery  hereof  by 
him,  irrevocably  direct,  limit,  and  appoint,  that  all, 
&c^  [or  all  and  singular  the  messuages,  lands,  tithes, 
and  other  hereditaments  (hereinbefore  or  hereinafter) 
parb'calarly  described,  and  intended  to  be  hereby,  &c.,J 
siiall  firom  henceforth  go  and  remain  :  and  that  the 
said  indenture  of,  &c.,  shall,  as  to  the  said  messuage 
and  hereditaments  hereby  limited  and  appointed, 
operate  and  enure  to  the  use,  &c.,  [ory  to  the  uses 
upon  the  trusts,  &c.,]  hereinafter  (or  hereinbefore) 
declared  and  contained,  of  and  concerning  the  same 
messoage,  lands,  hereditaments,  and  premises,  for  the 
sole  benefit  of  the  said  C  D.,  his  heirs  and  assigns. 

A  Shorter  Form. 
He  the  said  A.  B^  by  virtue  of  the  power  reserved 
to  him  by  the  said  indenture  of,  &c.,  [or,  by  an  in- 
denture bearing  date,  &c.,]  and  all  other  powers  ena- 
Uing  him  in  this  behalf.  Doth  direct,  limit,  and 
appoint,  that  the  hereditaments,  &c.,  shall  henceforth 
be  and  continue,  and  that  the  said  recited  indenture 
shall  operate  and  enure  to  the  use,  &c^  [or,  to  such 
uses,  &c] 


PARCELS  IN  DEEDS. 

All  that  messuage  and  farm  called  C«,  situate  in 
the  parish  of  E.  in  the  county  of  S.,  and  which  here- 
ditaments do  consist  of,  &c.,  and  do  contain,  &c., 
and  were  formerly  the  inheritance  of,  &c,  and  were 
late  in  the  occupation  of,  &c. 

[If  a  new  description  he  required,  after  setting 
forth  the  old  description,  say,"]  Which  said  messu- 
agesy  &&,  are  now  better  known  or  described  by  the 
several  names,  quantities,  and  other  certainties  here- 
inafler  mentioned,  (that  is  to  say,)  all,  &c. 

[  Or,  the  new  description  may  come  Jirsty  and 
thin^  Which  said  messuages,  &c.,  are  the  same  as 
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were  comprised  in  certain  indentures  of^  Sec,  and 
were  therein  described  as,  all,  &;c.  (setting  for^  the 
old  description,) 

[^Or^  in  recitals,  after  the  old  description^  then 
say,"]  Which  said  messuage,  &c.,  are  the  same  as  are 
hereinafter  described  and  hereby  released,  &c.  [Then 
in  the  operative  part  will  come  the  new  description.] 
[  Or,  not  stating  in  the  recital  the  old  description 
of  the  parcels  fully  ^  but  merely"^  The  messuages,  &c», 
therein  particularly  mentioned  and  described,  being 
the  same  messuages,  &c.,  as  are  hereinafter  described, 
&;c. 

[  When  schedides  are  adopted,  the  recitals  may  be 
thus,"]  Whereas,  by  indenture,  &c.,  all,  &Cn  which  are 
comprised  and  described  in  the  first  schedule  to  these 
presents,  with  their  rights,  members,  and  appurten- 
ances, were  conveyed  and  assured,  &c. 

[^And  in  the  granting  or  operative  part,"]  All  those, 
&c,  mentioned  and  described  in  the  first,  second, 
third,  &c.,  schedules,  in  or  to  these  presents,  and 
every  part  and  parcel,  &c. 

\_If  a  map  or  plan  is  contained  in  the  deed,  say,"] 
Which  said  hereditaments  are  more  particularly  de- 
lineated or  described  in  the  map  or  plan  written  in 
the  margin  (or  contained  in  the  schedule)  to  these 
presents,  (as  the  case  may  be.) 

[  When  freehold  and  copyholds  are  blended,"]  All 
such,  and  so  many,  and  such  parts  as  are  freehold  of 
and  in,  all,  [then  a  full  description.] 
Premiaes,  All  such,  and  SO  many,  and  such  part  of  the  said 

other^which  hereditaments,  comprised  in  the  said  indentures  of, 
have  been  &c.,  and  thereby  demised,  as  are  comprised  in  the 
mortgaged,     said  hereinbefore  recited  indentures,  in  the  schedule 

hereunder  written  or  hereunto  annexed. 
Term  of  [  Or,]  All  such,  and  so  many,  and  such  parts  of  the 

^®*'*'  hereditaments  as  are  comprised  in  the  said  term,  and 

are  now  vested  in  the  said,  &c.,  for  the  residue 
thereof. 
General  words      With  all  outhouses,  edifices,  buildings,  cellars,  sol- 
tohoDses.       lars,  vaults,  areas,  courts,  pumps,  cisterns,  privies, 
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sewen,  drains,  backsides,  gardens,  lights,  ways,  paths, 
passages,  waters,  watercourses,  liberties,  privileges, 
easements,  profits,  commodities,  advantages,  and 
emolaments  whatsoever,  to  the  said  messuage,  &C.9 
hereby  released,  or  otherwise  assured,  or  intended  so 
to  be,  or  any  of  them  respectively  belonging,  or  in  any- 
wise appertaining,  or  accepted,  reputed,  deemed,  held, 
used,  occupied  or  enjoyed,  as  part,  parcel,  or  member 
thereof,  or  any  of  them  respectively. 

Together  wi thrall  and  singular  houses,  outhouses,  Oeneni words 
edifices,  buildings,  barns,  stables,  yards,  gardens,  or-  *®  *»««•«•  •»<* 
chards,  ways,  paths,  passages,  waters,  watercourses, 
timber  and  other  trees,  woods,  underwoods,  feedings, 
commons,  common  of  pasture,  hedges,  ditches, 
moaods,  fences,  profits,  commodities,  advantages,  and 
appartenances  whatsoever,  to  the  said,  &c. 

And  the  reversion  and  reversions,  remainder  and  re-  Reversion,  fcc. 
mainders,  yearly  and  other  rents,  issues,  and  profits,  of 
the  said  messuage,  &c ,  hereby  released,  or  otherwise 
assured,  or  intended  so  to  be,  and  every  part  and 
parcel  of  the  same,  with  their  and  every  of  their 
rights,  members,  and  appurtenances. 

And  all  theestate,  right,  title,  use,  trust,  inheritance,  Esute,  &e. 
term  and  terms  of  years,  property,  possession,  benefit, 
claim,  and  demand  whatsoever,  both  at  law  and  in 
equity,  or  otherwise  howsoever,  of  him  the  said  (ven^ 
dor)  of,  in,  to,  out  of,  or  upon  the  said  messuage,  &c., 
hereby  released,  or  otherwise  assured,  or  intended 
so  to  be,  and  every  part  and  parcel  of  the  same,  with 
their  and  every  of  their  rights,  members,  and  appur- 
tenances. 

Together  with  all  deeds,  papers,  writings,  and  muni-  Deeds,  &c. 
ments  of  title  whatsoever,  relating  to  the  same  premises. 
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Excepting  and  always  reserving,  forth  and  out  Exception  of 
of  this  present  demise  and  lease,  unto  the  said  A.  B.  ^^^'* 
ftod  his  assigns,  (and  the  person  or  persons  who,  for 
the  time  being,  shall  be  entitled,  in  remainder,  to  the 
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freehold  and  inheritance  of  the  said  premiseB,  under 
the  said  indenture  of  release,)  all  and  all  manner  of 
timber,  and  trees  likely  to  become  timber,  which  are 
now,  or  at  any  time  or  times  during  the  continuance 
of  this  demise  or  lease,  shall  or  may  be,  standing, 
growing,  and  being,  in  and  upon  the  said  hereby 
demised  land^  and  premises,  or  any  part  thereof, 
with  full  and  free  liberty,  privilege,  and  authority,  to 
and  for  the  said  A.  B.  and  his  assigns,  (and  the  lessor 
of  the  said  premises  for  the  timejbeing,)  or  any  of 
his  or  their  servants,  agents,  chapmen,  labourers,  and 
Landlord  to  Workmen,  at  their,  or  any  of  their,  free  will  and 
enter  to  view  pleasure,  at  any  time  during  the  continuance  of 
to^timber.  ^^^^  demise,  to  come  into  and  upon  the  said  hereby 
demised  premises,  to  fell,  stock,  and  cut  down  the 
same,  in  and  upon  the  said  premises,  to  cleave,  cord, 
hew,  square,  saw,  lay,  and  place  the  same  timber  and 
trees,  and  to  make  coal-pits,  and  saw-pits  for  the 
sawing  thereof,  and  coal  fires  and  hearths,  and  to  dig, 
get,  and  take  turfs,  earth,  and  clods,  and  to  do  every 
other  act  and  thing  which  shall  be  necessary  and  re* 
quisite  for  the  charcoaling,  converting,  and  working 
up  thereof,  and  with  horses,  oxen,  wains,  carts,  and 
other  carriages,  to  take  and  carry  away  the  same, 
making  reasonable  satisfaction  to  the  said  [lessee,"]  his 
executors,  or  administrators,  for  the  damage  he  or 
they  shall  or  may  sustain  thereby,  in  corn,  grain,  or 
mowing  grass.  And  also  excepting  and  always 
reserving,  for  and  out  of  this  present  demise  and 
lease,  unto  the  said  A.  B.  and  his  assigns,  and  the 
lessor  of  the  said  premises  for  the  time  being,  and 
his,  her,  their,  or  any  of  their,  servants,  agents,  or 
workmen,  during  the  continuance  of  this  demise  or 
lease,  at  all  seasonable  times  in  the  year  for  the  plant- 
ing of  trees,  full  and  free  liberty  to  come  and  be  in 
and  upon  the  said  demised  lands  and  premises,  and 
in  the  hedge-rows  and  fences  thereof  to  set  and 
plant  such  and  so  many  young  trees,  as  he,  they,  or 
any  of  them,  shall  from  time  to  time  think  proper, 
and  to  do  every  needful  and  necessary  act  to  fence 
in  and  preserve  the  same. 


Liberty  to 
plant  in  the 
hedge-  rows. 
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And  also  excepting  and  always  Teservrng,  forth  Exeeption. 
and  ont  of  this  present  demise  and  lease,  unto  G«ni»» 
the  said  A.  B«  and  his  assigns,  and  the  lessor  of 
the  said  prennises  for  the  time  being,  all  hares,  par- 
tridges, pheasants,  birds  and  beasts  of  warren  or 
chase,  which  at  any  time  daring  the  continuance 
of  this  demise,  are  or  shall  come,  be  bfed,  or  found 
in  or  upon  the  said  demised  premises  ;  and  all  fish* 
pits,  ponds,  or  fishing-places  there,  together  with  ^^• 
fall  and  free  liberty,  power,  and  authority,  to  and 
for  the  said  A.  B.  and  his  assigns,  and  the  les- 
sor of  the  said  premises  for  the  time  being,  and  his 
and  their  servants,  agents,  friends,  and  followers,  to 
enter  and  come  into  and  upon  the  said  demised  pre- 
mises, at  any  time  during  the  continuance  of  this 
demise,  with  horses,  and  such  dogs,  guns,  nets,  and 
other  engines,  as  he  or  they  shall  see  proper,  to 
hunt,  hawk,  fish,  fowl,  take,  and  carry  away  the 
same,  at  his  and  their  free  wills  and  pleasures,  doing 
no  wilful  damage  thereby  in  mowing  grass  or  stand- 
ing corn  ;  and  for  the  purpose  of  taking  the  fish,  to 
draw  down  and  let  dry  any  pits,  ponds,  or  fishing- 
places,  and  to  make  any  ditches  or  drains,  and  to 
do  all  other  acts  and  things  which  shall  be  necessary 
for  the  drawing  or  fishing  thereof,  he  the  said  A.  B. 
and  his  assigns,  and  the  lessor  of  the  said  premises 
from  time  to  time,  afterwards  repairing  and  making 
good  the  dams  of  such  pits  or  ponds  as  shall  be  so 
drained  or  let  dry  as  aforesaid. 

And  also  excepting  and  always  reserving,  forth  Mines, 
and  out  of  this  present  demise  and  lease,  unto  the  said 
A.  B.  and  his  assigns,  (and  the  [lessor']  of  the  said 
premises  for  the  time  being,)  all  mines  and  minerals 
that  are,  or  shall,  or  may  be  found  in  or  upon  the 
said  demised  premises,  with  leave  to  search  for,  dig, 
get,  have,  take,  and  carry  away  the  same. 

And  also  excepting  and  always  reserving,  forth  Liberty  to 
and  out  of  this  present  demise,  unto  the  said  A.  B.  and  ^^^  "°* 
his  assigns,  (and  the  lessor  of  the  said  premises  for  the  twenty  acres. 
time  being,)  and  his  and  their  servants,  agents,  and 
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workmen,  at  any  time  or  times  during  the  continu* 
ance  of  this  demise  or  lease,  upon  him  or  them  first 
giving  twelve  months*  previous  notice  in  writing  of 
such  his  or  their  intention  unto  the  said  [lesseCf']  his 
executors  or  administrators,  or  by  leaving  the  same 
at  his  or  their  last  or  most  usual  place  or  places  of 
abode,  to  entef  upon  and  take  into  his  or  their  pos- 
session, and  as  he,  the  said  A.  B.  and  his  assigns, 
or    the   lessor  of  the  said  premises  for  the  time 
being,  shall  think  fit  and  proper,  all  or  any  part  or 
parts  of  the  said  demised  lands  and  premises,  not 
exceeding  in  the  whole  twenty  acres,  for  the  purpose 
of  planting  young  trees  therein  and  thereon,  and  to 
fence  in  and  enclose  the  same,  and  to  use  and  enjoy 
the  said  excepted  premises  in  all  respects  as  if  this 
demise  had  not  been  made,  he  the  said  A.  B.  and  his 
assigns,  or  the  lessor  of  the  said  premises  for  the 
time  being,  from  the  time  or  times  of  every  such 
entry  yearly,  and  every  year,  during  the  then  re- 
mainder of  this  demise  or  lease,  making  an  allowance 
or  abatement  unto  the  said  lessee,  his  executors  or 
administrators,  out  of  the  yearly  rents  hereby  re- 
served, of  the  sum  of  L.2, 12s.  6d.  for  each  and  every 
acre  of  the  said  demised  premises,  and  so  in  propor- 
tion, and  after  that  rate  for  any  greater  or  less  quan- 
tity than  an  acre,  as  shall  be  so  entered  upon  and 
taken  for  the  purpose  of  planting  as  aforesaid. 
Short  excep-        EXCEPTING  and  always  reserving,  out  of  this  pre- 
ii'*8hL!l°'*'^'  sent  demise  and  grant,  unto  the  said  A.  B.,  his  exe- 
cutors, administrators,  and  assigns,  all  timber-trees, 
and  trees  likely  to  be  timber,  now  standing,  grow- 
ing, or  being,  or  which  at  any  time,  during  the  term 
hereby  granted,  shall  stand,  grow,  or  be  in  or  upon 
the  said  demised  premises,  or  any  part  thereof,  to- 
gether with  free  liberty  of  ingress,  egress,  and  re- 
gress, to  and   for  the  said   A.  B.,  his  heirs  and 
assigns,  to  fell,  cut,  and  carry  away  the  same  at  fit 
and  seasonable  times  in  the  year. 
r^mS^^       Excepting  out  of  these  presents  (during  the  bop 
bagging  hops,  seasou  Only)  the,  &c.,  room  for  the  keeping  the  hops 
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arising  from  the  hop-yards,  &c.,  aforesaid  ;  and  the 
use  of  the,  &(U9  room  for  bagging  of  such  hops  as 
shall  grow  on  the  said  hop-yard,  with  free  ingress, 
regress,  and  egress  for  the  said  A.  B.  and  his  ser- 
vants, to  and  fVom  the  said  rooms,  for  the  purposes 
aforesaid. 

Excepting  and  always  reserving,  out  of  this  pre- Exception  (in 
sent  grant  and  release,  all  that  messuage  or  tene-*"*®^?^* 
meot,  with  the  appurtenances,  lying  in,  &c.,  aforesaid,  ^^^|^]i^jtc. 
wherein  one  £.  F.  now  dwells  ;  and  all  the  gardens, 
orchards,  lands,  meadows,  pastures,  woods,  under- 
woods, commons,   and   hereditamenjts  to  the  said 
messuage  belonging,  or  in  any  wise  appertaining,  or 
asaally  occupied  and  enjoyed  therewith,  or  reputed 
or  esteemed  as  part  or  parcel  thereof,  or  as  belonging 
thereunto ;  and  all  the  rents  and  services  issuing, 
doe,  or  payable  out  of,  for,  or  in  respect  of  the  same, 
or  as  incident  thereunto. 
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To  HAVE  AND  TO  HOLD  the  Said  messuages  orinfM. 
tenements,  lands,  hereditaments,  and  all  and  singular 
other  the  premises  hereby  released,  or  otherwise  as- 
sured, or  intended  so  to  be,  and  every  part  and  parcel 
thereof,  with  their  and  every  of  their  appurtenances, 
unto  the  said  [  (7.  2>.,]  his  heirs  and  assigns  ;  to  the 
only  proper  use  and  behoof  of  the  said  [^purchaser,^ 
his  heirs  and  assigns,  for  ever. 

To  have  and  to  hold  the  said,  &c.,  hereby  re- a  shorter 
leased,  or  intended  so  to  be,  unto  and  to  the  use  of  ^^""' 
the  said  C.  D.,  his  heirs  and  assigns,  for  ever. 

To  have  and  to  hold  the  said,  &c.,  and  all  and^*^**"- 
singular  other  the  premises  hereby  demised,  or  in- 
tended so  to  be,  with  their  and  every  of  their  appur- 
tenances, [except  (M  hereinbefore  exceptedy"]  unto  the 
said  [le^8ee,2  his  executors  and  administrators,  from 
the  25th  day  of  March  last  past,  for  and  during  and 
ante  the  full  end  and  term  of  twenty-one  years  from 


46 


HABENDUMS  IN  D££I>S. 


In  ft  lease  for 
years,  upon 
contingency 
of  lives. 


In  a  chattel- 
lease  in  re- 
version. 


In  a  freehold 
lease  for 
lives. 


For  all  the 
estate  a  per- 
son hath  in 
lands. 


Household 
goods,  ftc. 


thence  next  ensuing,  and  fully  to  be  complete  ood 
ended,  [determinable  nevertheless  as  hereinbefore 
mentioned^']  but  subject  nevertheless  to  the  provisosi 
conditions,  and  agreements  hereinafter  contained. 

To  have  and  to  hold  the  said  messuage  or  tene- 
ment, and  premises  hereby  granted  and  demised,  and 
every  part  and  parcel  thereof,  with  the  appurtenan- 
ces, (except  as  before  excepted,)  unto  the  said  C  D., 
his  executors,  administrators,  and  assigns,  from,  &c., 
for  and  during  and  unto  the  full  end  and  term  of 
ninety-nine  years  from  thence  next  ensuing,  and 
fully  to  be  complete  and  ended,  if  he  the  said  C.  D., 
£.  his  wife,  and  T.  his  son,  or  any  or  either  of  them, 
shall  so  long  live. 

To  have  and  to  hold  the  said  messuage,  tenement, 
and  premises,  with  the  appurtenances,  unto  the  said 
C.  D.,  his  executors,  administrators,  and  assigns, 
from  and  immediately  afler  the  death,  surrender, 
forfeiture,  or  other  determination  of  such  estate  of 
the  said  £.  F^  for  and  during  the  term  of  ninety- 
nine  years  thence  next  and  immediately  ensuing  and 
following,  and  fully  to  be  complete  and  ended,  if  be 
the  said  C.  D.,  and  £.  his  wife,  or  either  of  them, 
shall  happen  so  long  to  live. 

To  have  and  to  hold  the  said,  &C.,  with  all  and 
singular  the  appurtenances,  unto  the  said  C.  D^  his 
heirs  and  assigns,  from  the  day  of  tlie  date  of  these 
presents,  for  and  during  the  natural  lives  of  him  the 
said  C.  D.,  and  T.  D.  and  L.  D.,  his  sons,  and  for 
and  during  the  life  of  the  longest  liver  of  them. 

To  have  and  to  hold  the  said,  &c.,  and  all  and  singu- 
lar other  the  premises  hereby  granted  and  assigned,  or 
intended  so  to  be,  with  their  and  every  of  their  ap- 
purtenances, unto  the  said  C.  D.,  his  executors,  ad- 
ministrators, and  assigns,  for  and  during  all  such 
term,  estate,  and  interest  as  he  the  said  A.  B.  hath 
therein. 

To  have  and  to  hold  the  said  household  goods, 
chattels,  and  effects  hereby  assigned*  or  intended  so 
to  be,  unto  and  by  the  said  [C  /).,]  his  executors, 


BEDBENBXTMa  47 

administrators,  and  assigns,  to  and  for  his  and  their 
own  use  and  benefit. 

To  have  and  to  hold  the  said,  &c.,  hereby  assigned,  in  an  asmgn- 
or  intended  so  to  be,  and  every  part  thereof,  with  the  ™*°*  ®'* 
appurtenances,  unto  the  said  C.  D.,  his  executors, 
administrators,  and  assigns,  for  and  during  all  the 
rest,  residue,  and  remainder  yet  to  come  and  unex- 
pired, of  the  said  term  of  ninety-nine  years,  demised 
QQto  the  said  A.  B.,  by  the  said  in  part  recited  in- 
dentnre  of  lease,  as  hereinbefore  mentioned,  subject 
nevertheless  to  the  payment  of  the  rent,  and  to  the 
performance  of  the  covenants,  conditions,  and  agree* 
raents  therein  contained,  and  which  from  the  day 
of,  &Cn  now  last  past,  (on  the  lessee's  or  assignee's 
part,)  are  and  ought  to  be  paid,  performed,  fulfilled, 
and  kept,  for  or  in  respect  of  the  said  premises. 

To  have  and  to  hold  the  said,  &c.,  hereby  assigned.  For  residue  of 
or  intended   so  to  be,  and  every  part  and  parcel  *  *®™  subject 
thereof  with  their  and  every  of  their  appurtenances,  tion. 
unto  the  said  C.  D.,  his  executors,  administrators, 
and  assigns,  from  henceforth,  for  and  during  all  the 
rest  and  residue  of  the  said  term  of  one  hucdred 
years,  in  and  by  the  said  recited  indenture  of  de- 
mise created,  yet  to  come  and  unexpired  ;  subject 
nevertheless  to  such  right  and   equity  of  redemp- 
tion by  the  said  A.  B.,  his  heirs  and  assigns,  as  the 
same  are  now  liable  unto,  under  and  by  virtue  of 
the  proviso,  condition,  or  agreement  for  that  pur- 
pose therein  contained. 

To  have,  hold,  receive,  take,  and  enjoy  the  said  Annuity  in 
annuity,  or  yearly  sum,  of,  &c.,  unto  the  said  C.  d/^c after  a  life. 
and  £.  F.,  their  heirs  and  assigns,  for  ever,  by  four 
equal  quarterly  payments  in  the  year,  on,  &c.,  by 
even  and  equal  portions,  the  first  quarterly  payment 
thereof  to  begin  and  to  be  made  on  the,  &c.,  which 
shall  next  happen  after  the  decease  of  him  thesaidA.B. 

RBD0ENDUM6. 

Yielding  and  paying  therefor  unto  the  said    A.  Heserration 
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of  rent  half- 
yearly. 


Reseryation 
of  rent,  in  a 
lease  by  a  ten- 
ant for  iife, 
under  a  power 
in  a  settle- 
ment. 


Penalty  for 
.sowing  flax, 
hemp,  rape, 
madder,  or 
potatoes. 


Bf  his  heirs  aod  assigns,^  during  the  first  year  of  the 
said  term  hereby  demised,  the  rent  or  sum  of  L.  , 
and  yearly  and  every  year,  during  the  residue  of  the 
said  term,  the  yearly  rent  or  sum  of  L.  of  like 

lawful  money,  upon  the  two  most  usual  feasts  or 
days  of  payment  in  the  year,  (that  is  to  say,)  the 
29th  day  of  September  and  the  25th  day  of  March 
in  each  and  every  year,  by  even  and  equal  portions ; 
the  first  payment  thereof  to  begin  and  be  made  on 
the  29th  day  of  September  next  ensuing  the  date  of 
these  presents ;  (the  said  payments  to  be  made  with- 
out any  deduction  or  abatement  whatsoever.) 

Yielding  and  paying  therefor  unto  the  said  W. 
W.  and  his  assigns,  and  such  other  person  or  persons 
who,  for  the  time  being,  shall  be  successively  entitled 
to  the  freehold  and  inheritance  of  the  said  demised 
premises  in  possession,  under  and  by  virtue  of  the 
said  indenture  of  release  as  aforesaid,  during  the  first 
year  of  the  said  term  hereby  demised,  the  rent  or 
sum  of  L.         ,  of,  &c. ;  and  yearly,  and  every  year 
during  the  residue  of  the  said  term,  the  yearly  rent 
or  sum  of  L.        of  like  lawful  money,  upon  the  two 
most  usual  feasts  or  days  of  payment  in  the  year ; 
(that  is  to  say,)  the  29th  day  of  September,  and  the 
25th  day  of  March,  in  each  and  every  year,  by  even 
and  equal  portions,  the  first  payment  thereof  to  begin 
and  be  made  on  (he  29th  day  of  September  next 
ensuing  the  date  of  these  presents,  the  said  half-year- 
ly payments  to  be  made  without  any  deduction  or 
abatement  whatsoever.     And  also  yielding  and  pay- 
ing unto  the  said  A.  B.  and  his  assigns,  (and  such 
other  person  or  persons  as  aforesaid,)  over  and  above 
the  yearly  rent  hereinbefore  reserved,  yearly  and 
every  year  during  the  continuance  of  this  demise, 
the  further  yearly  rent  or  sum  of  L.20  of  lawful 
money  for  every  acre  (exceeding  two  acres)  which 


^  If  the  lessor  has  only  a  chattel  interest  himself,  the 
reservation  must  be  "  to  his  executors,  administrators^  and 
assigns." 
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the  laid  [lessee^']  his  executors,  administrators,  or  as* 
signs,  shall  so  sow,  set,  or  plant  with  flax,  hemp,  rape, 
wood,  madder,  or  potatoes ;  and  so  in  proportion  for 
any  greater  or  smaller  quantity  than  an  acre,  such 
payment  to  be  made  on  such  of  the  said  days  or  times 
of  payment  as  shall  next  happen  after  such  sowing, 
setting,  or  planting,  as  aforesaid,  and  to  continue 
payable  during  the  residue  of  the  said  term  hereby 
demised.     And  also  yielding  and  paying  therefor  Taiaitj  for 
yearly,  and  every  year  during  the  continuance  of  ploughing 
this  demise,  unto  4he  said  A.  B.  and  his  assigns,  and  p**^^"* 
such  other  person  or  persons  as  aforesaid,  over  and 
above  the  said  yearly  and  other  rents  hereinbefore 
reserved,  for  every  acre  of  the  meadow  or  ancient 
mowing-ground  hereby  demised,  that  he  the  said 
[lessee^']  his  executors,  administrators,   or  assigns, 
or  any  of  them,  shall  dig,  plough,  break  up,  or 
convert  into  tillage,  or  cause,  permit,  or  suffer  to 
be  dug,  ploughed,  broke  up,  or  converted  into  tillage, 
the  further  yearly  rent  or  sum  of  L.20  of  like  lawful 
money,  and  so  proporbionably,  and  after  that  rate, 
for  any  greater  or  smaller  quantity  than  an  acre,  such 
payment   to  be  made  on  such  of  the  said  days  or 
times  of  payment  as  shall  next  happen  after  such 
digging,  ploughing,  breaking  up,  or  converting  the 
same  into  tillage  as  aforesaid,  and  to  continue)  pay- 
able during  the  then  residue  of  the  said  here'  )y  de- 
mised term.    And  also  yielding  and  paying  unto  the  Penalty  for 
said  A.  B.  and  his  assigns,  and  such  other  person  or  h»ving.  »ftc«' 
persons  as  aforesaid,  over  and  above  the  said  yearly  ^J,!jj^orf  ^* 
and  other  rents  hereinbefore  reserved,  yearly  and  than  220  acres 
every  year  after  the  first  eight  years  of  the  said  term  ™  t»ii»«e. 
hereby  demised,  the  further  yearly  sum  of  L.20  of  like 
lawful  money,  for  each  and  every  acre  of  the  said  pre* 
mises,  exceeding  the  quantity  of  220  acres,  which  the 
said  W.  L.,  his  executors,  administrators,  or  assigns, 
shall  dig,  plough,  break  up,  or  have  in  tillage,  and  so  in 
proportion  for  any  greater  or  less  quantity  than  an 
acre ;  such  last  mentioned  payment  to  begin  and  be 
made  on  such  of  the  said  days  or  times  of  payment 
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as  shall  next  happen  after  such  digging,  ploughing* 
breaking  up,  or  having  the  same  in  tillage  as  afore- 
said, and  to  continue  payable  during  the  then  residue 
of  the  said  term. 
Toatemmtin  Yielding  and  paying  yearly  and  every  year  dur- 
^^'  ing  the  said  term,  unto  the  said  ,  his  heirs  and 

assigns,  or  such  other  person  or  persons,  who,  for  the 
time  being,  shall  be  entitled  to  the  reversion  or  in- 
heritance of  the  said  premises,  expectant  on  the  de- 
termination of  the  said  term,  the  clear  yearly  rent  of 
L.        ,  &c. 

This,  by  omitting  the  words  **  his  heirs,"  may  be 
used  in  a  lease  under  a  power. 
In  a  lease  by        Yielding  and  paying,  &c.,  unto  the  said  [husband] 

^M^hestat.  *^^  ^*  ^*^  ^^^®'  *^^  *^®  ^^^^  *"^  assigns  of  the  said 
Henry  viH.  *  S.,  the  clear  yearly,  &c. 
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In  fee.  Xo  the  ouly  proper  use  and  behoof  of  the  said  A.  B^ 

his  heirs  and  assigns,  for  ever. 

Joint  tenants.      A.  B.  and  C.  D.,  their  heirs  and  assigns,  for  ever. 

Tenants  in  A.  B.  and  C.  D.,  their  heirs  and  assigns,  as  teoants 

common.        in  commou. 

In  tau.  ^^  B^  and  the  heirs  [male]  of  his  body,  [on  the 

body  of  the  said  to  be  begotten.] 

For  life.  A.  B.  and  his  assigns,  for  and  during  the  term  of 

his  natural  life,  [without  impeachment  of,  or  for  any 
manner  of  waste.] 

To  trustees.        And  from  and  immediately  after  the  determination 

to  support      Qf  tijj^t  estate  by  forfeiture  or  otherwise,  in  the  life- 

mSndeira.*  ^^  *^™6  ^f  the  Said  A.  B.,  to  the  use  of  the  said  €•  D. 
and  £.  F.,  their  heirs  and  assigns,  during  the  life  of 
the  said  A.  B.,  in  trust,  to  preserve  the  contingent 
uses  and  estates,  hereinafter  limited,  from  being  de- 
feated or  destroyed  ;  and,  for  that  purpose,  to  make 
entries  and  to  bring  actions,  as  occasion  shall  require. 
But,  nevertheless,  to  permit  and  suffer  the  said  A.  B. 
and  his  assigns  to  have,  receive,  and  take  the  rents, 
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ismsa,  aod  profits  of  the  said  messuage,  lands,  and 
other  ItereditamentSi  daring  his  life,  for  his  and  their 
ownaseand  benefit;  and  immediately  from  and  after 
the  decease  of  the  said  A.  B. 

To  the  use  of  the  first  son  of  the  body  of  the  said  To  the  flnt 
A.  R,  on  the  body  of  the  said  L.  M.  to  be  begotten,  '^'^  ^  ^• 
and  of  the  heirs  J^male]  of  the  body  of  such  firet  son, 
lawfiilly  issuing  ;  and,  for  default  of  such  issue. 

To  ihe  use  of  the  second,  third,  fourth,  fifth,  and  To  the  second 
all  aDd  every  other  the  son  and  sons  of  the  body  of  ""^  ©▼•nr 
the  said  A.  B.,  on  the  body  of  the  said  L.  M.  to  be  tao. 
begotten,  severally,  successively,  and  in  remainder, 
one  after  another,  as  they  and  every  one  of  them 
shall  be  in  seniority  of  age  or  priority  of  birth,  and 
of  the  several  and  respective  heirs  [male]  of  the  body 
and  bodies  of  all  and  every  such  son  and  sons,  law- 
folly  issuing,  the  elder  of  such  sons,  and  the  heirs 
[male]  of  his  body  issuing,  being  always  to  be  pre- 
ferred and  to  take  before  the  younger  of  such  sons, 
and  the  heirs  [male]  of  his  and  their  body,  and  re- 
spective bodies  issuing;  and,  for  default  of  such  issue. 

To  the  use  of  all  and  every  the  daughter  and  Tothedaugh- 
daoghters  of  the  said  A.  B.,  on  the  body  of  the  said  L.  ^n^ts  in  rom- 
M.,  his  intended  wife,  to  be  begotten,  equally  to  be  men  in  tail. 
divided  between  or  amongst  them,,  share  and  share 
alike,  as.  tenants  in  common,  and  of  the  several  and 
respective  heirs  [male]  of  the  body  and  bodies  of  all 
and  every  such  daughter,   and  daughters  lawfully 
issuing ;  and,  in  case  there  shall  be  a  failure  of  issue  •^ith  cross 
of  any  one  or  more  of  such  daughters,  then,  as  remainders 
well  as  to  the  original  share  or  shares  of,  as  the  ^tweenthem. 
share  or  shares  surviving  or  accruing  to  such  last 
mentioned  daughter  or  daughters,  or  her  or  their  , 
issue,  to  the  use  of  all  and  every  other  the  daughter 
or  daughters  of  the  said  A.  B.,  on  the  body  of  the 
said  L.  M.  to  be  begotten,  equally  to  be  divided  be- 
tween or  amongst  them  if  more  than  one,  share  and 
share  alike,  as  tenants  in  common,  and  of  the  several 
and  respective  heirs  of  their  bodies  issuing ;  and,  in 
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case  all  such  daughters  but  one  shall  happen  to  die 
without  issue,  or,  if  there  shall  be  but  one  such  daugh- 
ter, then  to  the  use  of  such  one  daughter,  and  of  the 
heirs  of  her  body  lawfully  issuing ;  and,  for  default 
of  such  issue,  to  such  uses,  &c. 
Uses  to  pre-  To  such  uses,  upon  such  trusts,  to  and  for  such 
vent  dower  intents  and  purposes,  and  with,  under,  and  subject  to 
ftc  mg.  ^^^^  powers,  provisos,  agreements,  and  declarations, 
as  the  said  A.  B.  shall,  by  any  deed  or  deeds,  writ- 
ing or  writings,  with  or  without  power  of  revocation, 
to  be  by  him  sealed  and  delivered  in  the  presence  of, 
and  to  be  attested  by,  two  or  more  credible  witnesses, 
from  time  to  time,  direct,  limit,  or  appoint,  and,  in 
default  of,  and  until  such  direction,  limitation,  or  ap- 
pointment, and  so  far  as  any  such  shall  not  extend 
to  the  use  of  the  said  A.  B.  and  his  assigns,  dur- 
ing his  life,  without  impeachment  of  waste,  and  after 
the  determination  of  that  estate  by  forfeiture  or  other- 
wise in  his  lifetime,  to  the  use  of  the  said  C.  D.  and 
his  heirs,  during  the  life  of  the  said  A.  B.,  in  trust 
for  him  the  said  A.  B.and  his  assigns  during  his  life, 
and  from  and  immediately  after  the  determination  of 
the  estate  hereinbefore  limited  to  the  said  €•  D.  and 
his  heirs  during  the  life  of  the  said  A.  B.,  to  the  use 
of  him  the  said  A.  B.,  his  heirs  and  assigns,  for  ever ; 
and  it  is  hereby  declared  by  the  said  [purchaser,] 
that  no  widow  of  him  the  said  [purchaser,]  who  shall 
happen  to  survive  him,  shall  be  entitled  to  any  dower 
out  of  or  in  the  said  messuage,  &C.,  hereby  granted 
and  released,  or  intended  so.to.be. 
To  uses  ac-  To  the  usc  of  such  persou  or  persons,  and  for  such 
cording  to  ap-  ^^q^q  ^nd  cstates,  uses,  ends,  intents,  and  purposes, 

pozntmeut.  .  .i-r«iiip  .  .tii 

as  the  said  L.  S.^  shall,  from  time  to  time,  by  any  deed 
or  deeds,  instrument  or  instruments  in  writing,  with 
or  without  power  of  revocation,  to  be  by  him  sealed 
and  delivered  in  the  presence  of,  and  attested  by,  two 

•  If  a  femme  covert,  insert  here,  **  notwithstanding  her 
coverture,  and  whether  she  shall  be  sole  or  covert." 
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or  more  credible  witnesses,  or  by  his  last  will  and 
testament  in  writing,  direct,  limit,  or  appoint. 

To  the  use  of  all  and  every,  or  such  one  or  more  TomchehUd- 
of  the  child  or  children  of  the  body  of  the  said  ll^a  moS^ 

on  the  body  of  the  said  his  intended  wife,  to  be  or  gnrriTor' 
begotten,  in  such  shares  and  proportions,  (if  more  than  a>>^  appoint. 
one»)  and  for  such  estate  and  estates,  and  with  and 
Qoder  such  restrictions,  limitations,  and  remainders 
over,  to  or  for  the  benefit  of  such  other  of  them,«and 
in  8uch  manner  and  form,  and  charged  or  chargeable 
with  any  sum  or  sums  of  money,  either  annual  or  in 
gross,  for  the  benefit  of  any  or  either  of  such  child 
or  children,  (such  sum  and  sums  of  money  being  made 
payable  to  a  son  or  sons  at  the  age  of  twenty-one 
years,  and  to  a  daughter  or  daughters  at  the  age  of 
twenty-one  years,  or  day  or  days  of  marriage,)  as 
they  the  said  and  his  intended  wife  shall, 

during  their  joint  lives,  from  time  to  time,  by  any 
deed  or  deeds,  writing  or  writings,  either  with  or 
without  power  of  revocation,  to  be  by  them  respect- 
ively signed,  sealed,  and  delivered,  in  the  presence 
of,  and  attested  by,  two  or  more  credible  witnesses, 
jointly  direct,  limit,  or  appoint. 

To  the  use  of  the  said  A.  B.  and  C.  D.,  their  exe-  Totnutew 
CQtors,  administrators,  and  assigns,  for,  and  during,  ^*^'*^*™^- 
and  unto  the  full  end  and  term  of  ^ve  hundred  years 
thence  next  ensuing,  and  fully  to  be  complete  and 
ended,  without  impeachment  of,  or  for  any  manner 
of  waste,  upon^  to,  and  for  the  several  intents  and 
purposes,  and  under  and  subject  to  the  several  pro- 
vuos  and  agreements  hereinafter  expressed,  and  de« 
ciared  of  and  concerning  the  same  term,  and  from 
and  after  the  end,  expiration,  or  other  sooner  deter- 
inioation  of  the  said  term  of  five  hundred  years,  and 
in  the  meantime  subject  thereto  and  to  the  trusts 
thereof,  to  the  use,  &c. 
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Trusts  for  sale  *  Upoo  trust,  With  all  Convenient  speed  after  my  de- 
of  real  estate,  cease,  absolutely  to  sell  and  dispose  of  [the  said  free- 
hold, leasehold,  and  copyhold  hereditaments  and 
premises]  hereinbefore  devised  and  bequeathed,  either 
together  or  in  parceb,  and  either  by  pnblic  auction 
or  private  contract,  or  partly  by  public  auction  and 
parity  by  private  contract,  and  for  such  price  or 
prices,  and  under  and  subject  to  such  conditions, 
terms,  and  stipulations,  as  to  them  or  him  shall  seem 
fit  and  expedient,  with  full  liberty  for  them  or  him  to 
buy  in  the  same  or  any  part  thereof  at  any  auction, 
and  also  to  rescind  or  alter  any  contract  that  may 
be  entered  into  for  the  sale  thereof,  or  for  any  part 
thereof,  and  to  resell,  by  any  of  the  means  aforesaid, 
such  part  thereof  as  may  be  so  bought  in,  or  the  con- 
tract for  the  sale  whereof  may  be  so  rescinded  as 
aforesaid,  and  to  convey  and  assure  the  same  unto 
the  purchaser  or  respective  purchasers  thereof,  or  as 
he  or  they  shall  direct,  and  enter  into,  make,  do,  and 
execute  all  such  covenants,  conveyances,  and  assur- 
ances, as  may  be  necessary  for  effectuating  all  or  any 
of  the  purposes  aforesaid,  [the  usual  declaration  that 
the  receipts  of  executors  and  trustees  shall  he  effec- 
tual^ renders  any  reference  to  it  here  unnecessary. "] 

*  Upon  trust,  with  all  convenient  Speed  after  my 
decease,  to  sell,  dispose  of,  and  convert  into  money, 
so  much  thereof  as  shall  be  saleable,  and  collect,  get 
in,  and  receive  the  residue  thereof,  or  continue  the 
same  upon  such  stocks  and  securities,  wherein,  or 
upon  which  the  same  may  happen  to  be  invested  at 
the  time  of  my  decease. 

And  lay  out  and  invest  the  money  to  be  received 
as  aforesaid,  in  their  or  his  names  or  name,  in  the 
parliamentary  stocks  or  public  funds  of  Great  Britain, 
or  at  interest  on  government  or  real  securities  in 
England  or  Wales,  and  to  alter,  vary,  and  transfer 

*  With  a  few  obvious  alterations,  these  forms  may  be  used  in 
a  deed. 


For  couTer- 
stonqf  per- 
sonal estate. 


For  inrest- 
ment. 


woman. 
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the  same  for  or  unto  other  stocks,  funds,  or  securities, 
when  and  so  oflen  as  they  or  he  shall  think  fit. 

Upon  trust,  that  they  the  said  trustees  or  trustee  To  pay  inter- 
for  the  time  being,  of  [this  my  will  (or)  these  pre-  ^^^  **°*  '^^ 
Bents]  shall  and  do  pay  unto,  or  otherwise  permit  and 
suffer,  or  authorise  and  empower  the  said  C.  D.  or 
his  assigns,  to  receive  and  take  the  dividends,  interest, 
and  annual  produce  of  the  said  trust  monies,  for  his 
use  and  benefit  during  his  natural  life. 

Upon  trust,  that  they  the  said  trustees,  &c^  shall  To  the  0ep«r- 
and  do,  from  time  to  time,  as  the  same  shall  become  !!l!™**'* 
due  and  payable,  pay  and  apply  the  interest,  dividends, 
and  annual  produce  of  the  said  trust  monies,  stocks, 
kndSf  and  premises,  into  the  proper  hands  of  her  \ 

the  said  £.  F^  or  to  such  person  or  persons  as  she 
shall,  from  time  to  time,  by  any  note  or  writing 
nnder  her  hand,  but  not  by  way  of  anticipation,  order 
or  direct,  to  the  intent  that  the  same  interest,  divi- 
dends, and  annual  produce,  may  be  for  the  sole  and 
separate  use  and  benefit  of  the  said  £.  F.,  independent 
of  [her  present  or  her  said  intended  husband,  or]  any 
husband  with  whom  she  may,  at  any  time  hereafter, 
happen  to  intermarry,  and  not  be  subject  to  his  debts, 
control,  contracts,  or  engagements,  and  for  which 
dividends,  interest,  and  annual  produce,  [it  is  hereby 
Agreed  and  declared,  (or)  I  do  hereby  direct  and  de- 
clare,] that  the  receipt  or  receipts  in  writing  of  the 
said  £.  P.,  or  the  person  or  persons  to  whom  she 
shall  order  the  same  to  be  paid,  as  aforesaid,  shall  be 
the  only  sufficient  discharge  for  the  said  interest,  di- 
vidends, or  annual  produce,  or  for  so  much  thereof 
as  in  such  receipt  or  receipts  shall  be  acknowledged 
to  be  received. 


POWBBS. 

Provided  always,  and  it  is  hereby  agreed  and  de-  Power  of  sale 
dared  between  and  by  the  said  ,  that,  in  case  "»» mortgage, 

default  shall  be  made  in  payment  of  the  said  princi- 
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pal  sum  of  L.  and  interesti  od  the  day 

of  ,  or  in  keeping  the  said  herebefore  mentioDed 
messuage  and  premises  insured  against  loss  or  damage 
by  fire,  according  to  the  covenant  of  the  said  , 

herein  contained^  (of  which  default  the  attempt  to 
exercise  this  present  ppwer  shall  be  deemed  conclu- 
sive evidence  in  favour  of  all  persons  claiming  under 
the  same  power,)  then,  and  in  any  of  the  said  cases,  it 
shall  and  may  be  lawful  for  the  said  ,  his  heirs,  exe- 
cutors, administrators,  or  assigns,  without  any  further 
or  other  authority,  concurrence,  or  consent  of  or  frona 
the  said  '  ,  his  heirs,  executors,  administrators, 

or  assigns,  to  make  sale  of  all  or  any  part  of  the  he- 
reditaments and  premises  hereinbefore  described,  and 
intended  to  be  hereby  ,  with  their  appurten- 

ances, [and  the  inheritance  thereof  in  fee-simple,3^ 
under  and  subject  to  such  conditions,  stipulations* 
and  agreements  as  he  or  they  shall  think  proper* 
either  together  or  in  parcels,  and  either  by  public 
auction  or  by  private  contract,  or  by  both  of  such 
means,  and  to  buy  in  the  same  premises,  or  any  part 
thereof,  at  any  such  auction  or  auctions,  and  to  rescind 
or  relinquish  any  sale  or  contract  for  the  sale  of  the 
said  hereditaments  and  premises,  or  any  part  thereof 
and  afterwards  to  resell  such  hereditaments  so  bought 
in,  or  in  respect  of  which  such  sale  or  contract  shall 
be  so  rescinded  or  relinquished  as  aforesaid,  with  the 
appurtenances,  in  either  of  the  ways  aforesaid,  with- 
out being  responsible  for  any  loss,  expense,  or  di- 
minution in  price  which  may  be  occasioned  thereby* 
and  make,  enter  into,  and  execute  all  such  contracts, 
conveyances,  and  assurances,  as  shall  be  requisite  or 
deemed  expedient  for  effectuating  and  completing 

'  If  the  premises  should  be  subject  to  a  prior  mortgage, 
insert,  "  and  in  case  the  same  shall  be  sold  during  the  con- 
tinuance of  the  said  hereinbefore  in  part  redted  security  of 
,  either  subject  to,  or  with  the  concurrence  of  the 
person  or  persons,  for  the  time  being,  interested  therein,  dis- 
charged  from  the  same  mortgage  security,  and  the  principal, 
interest,  and  other  monies  thereby  secured." 


F0WEB6.  57 

saeh  sale  or  sales ;  and  it  is  hereby  further  agreed 
and  declared  between  and  by  ,  that,  in  case 

any  soch  sale  or  sales  shall  be  made  as  aforesaid,  he 
the  said  ,  his  heirs,  executors,  administrators, 

or  assigns,  shall,  in  the  first  place,  out  of  the  monies 
which  sh^l  be  thereby  produced,  pay  and  satisfy  all 
costs,  charges,  and  expenses  of  preparing  for  and 
making,  or  otherwise  attending  or  occasioned  by  such 
sale  or  sales,  and  making  out  the  title  to  the  heredi- 
taments so  sold,  and  of  enforcing,  if  considered  neces- 
sary or  expedient,  any  contract  or  contracts  which 
may  be  entered  into  for  the  sale  thereof,  or  of  any  part 
thereof,  or  which  shall  otherwise  be  occasioned  by 
the  exercise  of  the  powers  or  trusts  hereby  created,' 
and  shall  and  do,  in  the  next  place,  thereout  pay  and 
retain  to  him  the  said  ,  his  executors,  admini- 

strators, or  assigns,  all  such  principal  and  interest, 
and  other  monies,  as  shall  be  then  due  and  owing  to 
him  w  them,  upon  or  by  virtue  of  the  security  in- 
tended to  be  hereby  made,  and  shall  and  do,  after  mak- 
ing the  several  payments  and  deductions  aforesaid,  pay 
the  clear  surplus  (if  any)  of  the  monies  which  shall 
arise  by  such  sale  or  sales  unto  the  said  ,  his  heirs, 
executors,  administrators,  or  assigns,  and  shall  and 
do^  in  case  any  part  of  the  said  premises  shall  remain 
auold,  after  making  the  several  payments  and  de- 
dactions  aforesaid,  reconvey  and  reassure  the  same 
at  the  requests,  costs,  and  charges  of  the  said  , 

his  heirs,  or  assigns,  unto  him  or  them,  or  otherwise, 
as  he  or  they  shall  direct  or  appoint. 

And  it  is  hereby  further  agreed  and  declared  by  Powertotroi- 
and  between  the  said  parties  to  these  presents,  that  J^^i^^* 
the  receipt  and  receipts  of  the  said  J.  R.,  &c.,  or  the*  purchM«rt. 

'  If  subject  to  a  prior  mortgage,  insert,  *'  and  in  case 
the  said  hereditaments  shall  be  sold,  discharged  of,  or  as 
exempt  from  the  said  mortgage  security  of  during 

the  continuance  of  the  same  security,  then  shall  and  do,  in 
the  next  place,  out  of  the  said  monies,  pay  off  and  discharge 
ill  sadi  principal,  interest,  and  other  monies,  as  may  be  then 
doe  and  owing  on  the  same  security." 
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General  pow- 
er to  give 
receipts. 


Power  of  at- 
torney in 
assignment  of 
a  mortgage. 


survivors  or  sarTiTor  of  them,  or  the  heirs,' execu* 
tors,  or  administrators  of  such  survivor,  shall,  from 
time  to  time,  be  a  good  and  sufficient  discbarge,  and 
good  and  sufficient  discharges,  to  the  purchaser  or 
purchasers  of  the  said  several  premises  so  to  be  sold 
as  aforesaid,  or  of  any  of  them,  or  of  any  part  or 
parts  thereof,  and  to  the  person  or  persons  paying  or 
delivering  th^ir  purchase-money  for  the  said  pre- 
mises and  every  part  thereof,  and  to  his,  her,  and 
their  respective  heirs,  executors,  administrators,  and 
assigns,  for  so  much  of  the  said  purchase  and 
other  money  or  effects  as  shall  be  therein  acknow- 
ledged and  expressed  to  be  received ;  and  that  the 
person  or  persons  paying  any  such  monies,  and  tak- 
ing such  receipt  or  receipts  for  the  same  as  aforesaid, 
shall  not  afterwards  be  obliged  to  see  to  the  apphca- 
tion,  or  be  answerable  or  accountable  for  the  loss, 
misapplication,  or  non-application  of  the  same,  or  any 
part  thereof. 

And  it  is  hereby  further  agreed  and  declared  be- 
tween and  by  the  parties  hereto,  that  the  receipt  or 
receipts  of  the  said,  &c.,  and  of  the  survivor  of  them, 
and  of  the  executors,  administrators,  or  assigns  of 
such  survivor,  shall  be  an  effectual  release  and  dis- 
charge for  any  sum  or  sums  of  money  which  shall 
become  payable  to  them,  her,  or  him,  under  or  by 
virtue  of  the  trusts  aforesaid,  to  any  person  or  per- 
sons paying  the  same,  for  so  much  money  as  in  such 
receipt  or  receipts  shall  be  expressed  to  be  received ; 
and  after  such  receipt  or  receipts,  such  person  or 
persons,  their  or  any  of  their  executors  or  admini- 
strators, shall  not  be  obliged  to  see  to  the  application 
of  such  monies,  nor  be  answerable  or  accountable  for 
any  loss,  misapplication,  or  non-appearance  thereofi 
or  of  any  part  thereof. 

And  the  said  A.  B.  doth  hereby  make,  constitute, 
and  appoint,  and  in  his  place  and  stead  put,  the  said 
C.  D.,  his  executors,  administrators,  and  assigns,  to 
be  the  true  and  lawful  attorney  and  attorneys  of  him 
the  said  A.  B.,  to  demand,  sue  for,  recover,  and  rt^ 
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mn  of  and  from  all  and  every  penon  or  persons 
iriio  ar^  is,  or  shall,  or  may  be  liable  to  transfer  or 
pay  the  aamereq>ectiTely,  the  said  dividends,  annual 
produce,  and  premises  hereby  assigned,  or  intended 
so  to  be ;  and  on  transfer  or  payment  thereof  respec- 
tively, to  give,  sign,  and  execute  receipts,  releases, 
aod  other  diseharges  for  the  same ;  and  on  non-trans* 
fer  or  non-payment  thereof,  or  of  an^  part  thereof 
respectively,  to  bring,  commence,  carry  on,  and  pro- 
secote  any  aetion,  suit,  or  other  proceeding  or  pro* 
ceedings  whatsoever,  for  recovering  and  compelling 
the  transfer  or  payment  of  the  same ;  and  also  to 
adjust,  settle,  compound,  and  compromise  all  ac« 
counts,  reckonings,  transactions,  matters,  and  things 
wfaatsoevter  relating  to  the  said  dividends,  annual 
produce,  and  premises  respectively,  and  for  all  or 
any  of  the  purposes  aforesaid,  to  use  the  nam'e  of 
the  said  A.  B.,  and  generally  to  do,  execute,  and 
perform  any  other  act,  deed,  matter,  or  thing  what- 
Boever  relative  to  the  premises,  as  fiilly  and  effec- 
tually, to  all  intents  and  puiposes  whatsoever,  as  the 
said  A.  B.  might  or  could  do  in  his  own  proper 
person,  in  case  these  presents  had  not  been  executed, 
and  whatsoever  the  said  €•  D.,  his  executors,  ad- 
ministrators, and  assigns,  shall  lawfully  do,  or  cause 
to  be  done,  in  or  about  the  premises,  the  said  A.  B. 
doth  hereby  for  himself,  and  for  his  heirs,  execu- 
tors, and  administrators,  covenant,  promise,  and 
agree  with  and  to  Ihe  said  C.  D»,  his  executors, 
administrators,  and  assigns,  to  allow,  ratify,  and 
confirm. 

Provided  always,  and  it  is  hereby  agreed  and  de-  power  of  re- 
dared  between  and  by  the  parties  hereto,  that  (not-  ▼ocation  of 
withstanding  any  of  the  uses,  estates,  or  limitations  ^^y^ 
aforesaid)  it  shall  and  may  be  lawful  to  and  for  the 
said  C  B.and  £.  B.,  from  time  to  time,  and  at  all 
times  during  their  joint  lives,  by  any  deed  or  deeds, 
writing  or  writings,  to  be  by  them  jointly  sealed  and 
delivered,  in  the  presence  of,  and  attested  by  two  or 
more  credible  witnesses,  to  revoke,  determine,  and 
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make  void  all  and  every,  or  any  of  the  trusts,  powen, 
provisos,  declarations,  and  agreements  hereinbefore 
declared  and  contained,  of  and  concerning  all  or  any 
part  of  the  said  sums  of  L.  and  L.  ,  or  either 
of  them,  and  the  stocks,  funds,  and  securities  upon 
which  the  said  sums,  or  either  of  them,  or  any  part 
respectively,  are,  is,  or  shall  be  invested  or  laid 
out,  and  the^ interest,  dividends,  and  annual  pro- 
duce thereof;  and  by  the  same  deed  or  deeds, 
writing  or  writings,  or  by  any  other  deed  or  deeds, 
writing  or  writings,  to  be  by  them  also  jointly  sealed 
and  delivered  in  the  presence  of,  and  attested  by  the 
like  number  of  witnesses,  to  declare,  limit,  or  ap- 
point any  new  or  other  trust  or  trusts,  right  or 
rights,  interest  or  interests,  powers  and  provisos,  of 
and  concerning  the  said  sums  of  Lt  and  L.  , 
or  either  of  them,  and  the  stocks,  funds,  or  securities 
in  or  upon  which  the  said  sums,  or  either  of  them, 
or  any  part  thereof  respectively,  are,  is,  or  shall  be 
invested  or  laid  out,  and  the  interest,  dividends,  and 
annual  produce  thereof,  or  any  part  thereof,  whereof 
or  concerning  which  such  revocation  or  alteration 
shall  be  so  made,  with  or  without  power  of  revoca- 
tion, or  of  making  a  new  appointment  or  otherwise, 
as  they  shall  think  fit. 
"^owvtot  Provided,  &C.,  that  it  shall  and  may  be  lawful  to 

\!^  ^^  and  for  the  said  J.  L. and  H.  L.,  as  when  and  during 
such  time  as  they  shall  respectively  be  entitled  in 
possession  to  the  said  hereditaments  and  premises,  or 
the  rents  and  profits  thereof,  by  virtue  of  this  my 
will,  (but  subject  and  without  prejudice  to,  &c.,)  by 
any  deed  or  deeds,  writing  or  writings,  to  be  by 
them  respectively  sealed  and  delivered,  in  the  pre- 
sence of,  and  attested  by  two  or  more  credible  wit- 
nesses, or  by  their  respective  last  wills  and  testaments, 
to  grant,  limit,  or  appoint  any  annual  sum>or  yearly 
rent-charge,  to  be  issuing  and  payable  out  of  all  or 
any  of  the  aforesaid  messuages,  &c.,  (other  than  ex- 
cept, &c.,)  unto  or  to  the  use  of  such  woman  or 
women  as  they  shall  hereafter  respectively  marry 
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during  the  life  of  eacb  such  woman  respectWely,  by 
even  and  equal  half-yearly  or  quarterly  paymentSy 
free  from  all  taxes,  for  or  in  nature  of  a  jointure  or 
jointures,  and  in  lieu  and  bar  of  her  and  their  dower 
or  dowers ;  and  to  give  and  grant  such  powers  and 
remedies  by  distress  and  entry  for  recovering  such 
annoal  sum  or  yearly  rent-charge  when  in  arrear, 
and  the  costs,  charges,  and  expenses  ^occasioned  by 
the  non-payment  thereof,  as  are  in  like  cases  usual ; 
and  also  by  such  deed  or  deeds,  will  or  wiUs  as  afore- 
said, to  demise,  grant,  and  devise  the  same  mes* 
snages,  &c.,  to  any  person  or  persons  for  any  term  or 
terms  of  years,  in  trust,  in  the  usual  manner,  for  the 
Kcoring  the  payment  of  such  jointure  or  jointures, 
and  the  arrears  thereof,  and  such  grants,  limitations, 
and  appointments  to  be  made  either  before  or  after 
snch  marriage,  but  so  that  such  annual  sum  or  yearly 
rent-charge  do  not  exceed  L.  per  annum,  for 

and  in  respect  of  every  L.  which  the  said  J.  L. 

and  H.  L.  shall  respectively  become  entitled  to,  and 
actually  have  and  receive  as  and  for  the  portion  or 
fortune  of  each  woman  respectively  ;  and  so  in  pro- 
portion for  every  greater  or  less  sum  than  L. 
which  the  said  J.  L.  and  H«  L.  shall  so  respectively 
become  entitled  to,  and  actually  have  and  receive  as 
aforesaid,  and  so  that  such  annual  sum  or  yearly 
rent-charge  exceed  not  in  the  whole  the  sum  of 
L.  a  year,  but  so  that  such  term  or  terms  of 
years  be  made  to  determine  on  the  death  of  the 
woman  or  women  for  the  benefit  of  whom  the  same 
shall  be  created,  and  the  payment  of  the  arrears  of 
her  or  their  rent-charge  or  rent-charges,  and  the 
expenses  incurred  by  the  non-payment  thereof. 

Provided  always,  [and  it  is  hereby  agreed  and  To  rarj  lecu- 
dedared  between  and  by  the  parties  hereto,]  (o^)^^^*^*^ 
[and  1  do  hereby  declare  and  direct,]  that  it  shall 
be  lawful  for  the  trustee  or  trustees  of  [these  pre- 
sents,] (or)  [this  my  will]  for  the  time  being,  at  any 
time  or  times  after  [the  solemnization  of  the  said 
intended  marriage,  (or)  [my  decease,]  with  the  con- 
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sent  in  writing  of  the  faid  A.  B.  and  C  D^  or  tli6 
survivor  of  them,  and  after  the  decease  of  suoh  snr* 
,  vivor,  then,  by,  and  of  the  proper  authority,  and  at 
the  discretion  of  auch  trustees  or  trustee  for  the  time 
being,  to  call  in,  sell,  transfer,  or  dispose  of  all  or  any 
part  of  the  stocks,  funds,  and  securities  which  for 
the  time  being  shall  be  vested  in  such  trustee  or 
trustees  upon  any  of  the  trusts  aforesaid,  and  to  lay 
out  and  invest  the  principal  monies  to  arise  by  such. 
calling  in  sale,  transfer,  or  disposition,  in  the  names 
or  name  of  such  trustees  or  trustee  for  the  time 
being,  in  some  or  one  of  the  parliamentary  stocks 
or  funds  of  Great  Britain,  or  at  interest  on  govern- 
ment or  real  securities  in  England  or  Wales,  to  be 
from  time  to  time  in  like  manner  altered,  varied,  and 
transposed  for  or  into  other  stocks,  funds,  and  secn- 
rities  of  the  like  nature,  when  and  so  often  as  ocoa* 
sion  may  require,  as  they  or  he  shall  think  proper. 
And  [it  is  x hereby  agreed  and  declared  by  the  said 
parties,]  (or)  [I  do  hereby  also  declare  and  direct,] 
that  the  said  trustees  or  trustee  for  the  time  being 
shall  stand  possessed  of  and  interested  in  all  such 
new  and  other  stocks,  funds,  or  securities  as  afore* 
said,  and  the  interest,  dividends,  and  annual  prodnee 
thereof,  upon  and  for  such  and  the  «ame  trusts,  in- 
tents, and  purposes,  and  under  and  subject  to  such 
and  the  same  powers,  provisos,  declarations,  and 
agreements  as  are  in  and  by  [these  presents,]  (or) 
[this  my  will,]  expressed,  declared,  and  contained 
of  and  concerning  the  premises  which  shall  be  so 
sold,  transferred,  or  disposed  of  as  aforesaid,  and  the 
interest,  dividends,  and  annual  proceeds  thereof,  or 
as  near  thereto,  as  the  death  of  parties  and  other 
circumstances  will  permit. 
Of  adTanoe-  Provided  always,  &c«,  that  it  shall  be  lawful  for 
^o»tit-  the  trustees  or  trustee  for  the  time  being,  &o«,  in  the 

lifetime,  and  with  the  consent  in  writing  of  the  said 
A.  B.  and  C.  D.,  or  of  the  survivor  of  them,  and 
after  the  decease  of  such  survivor,  by  and  of  the 
proper  authority,  and  at  the  discretion  of  the  said 
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totees  or  trustee  for  the  time  being,  at  any  time  or 
times,  to  apply  and  dispose  of  any  part  or  parts  of 
the  share,  or  shares,  portion  or  portions,  of  such  of 
the  children  of  the  said  [intended  marriage,]  {or) 
[A.  B«,]  as  shall  be  a  son  or  sons,  of  and  in  the  said 
trust  premises,  not  exceeding  one-third  part  of  his 
or  their  then  presumptive  or  expectant,  or  their 
vested  share  or  shares,  portion  or  portions,  in  or  for 
the  placing  or  putting  of  him  or  them  in  or  to  any 
profession,  business,  or  employment,  or  for  his  or 
their  instruction  therein,  or  for  purchasing  a  com- 
mission or  commissions  in  the  army  or  otherwise  for 
his  or  their  benefit,  or  advancement  in  the  world. 

Provided  always^  &Cn  that  it  shall  and  may  beToiesM. 
bwful  to  and  for  *[the  trustees  or  trustee  for  the 
time  being,  of,  &c.,  with  the  consent  in  writing  of 
the  said  A*  B.  if  living,  but  if  not,  then  of  the  proper 
authority  of  such  trustees  or  trustee,]  or  *[the  said 
A.  B.  during  his  life,  or  after  his  decease  for  the 
person  (x  persons  who  under  or  by  virtue  of  the 
limitations  or  conditions  hereinbefore  contained, 
shall  for  the  time  being  be  entitled  to  the  first  or 
immediate  estate  of  inheritance,  or  beneficially  en- 
titled in  possession  to  the  rents  and  profits  of  the 
said  messuages,  &c.,  hereinbefore  granted  and  re- 
leased, or  intended  so  to  be,  if  such  person  or  per- 
sons shall  be  of  full  age,  but  if  not,  then  for  the 
guardian  or  guardians,  for  the  time  being,  of  sucl^ 
person  or  persons  during  his  or  their  minority  or  re- 
spective minorities,]  or  ^[for  the  said  [tenants for  life,\ 
When,  and  as  by  virtue  of  the  limitations  herein-, 
before  contained,  they  shall  respectively  be  in  pos- 
session, or  beneficially  entitled  to  the  receipt  of  the 
rents  and  profits  of  the  said  messuages,  &&,  herein- 
before granted  and  released,  or  intended  so  to  be, 
during  their  respective  lives,  if  such  persons  respec- 

'  Where  the  legal  estate  is  vested  in  the  trustees. 
*  Where  the  limitations  are  to  uses  in  strict  settlement. 
^  Where  it  is  intended  to  confine  the  power  to  the  tenants 
for  life. 
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tivcly  shall  be  of  full  age,  but  if  not,  then  for  the 
guardian  or  guardians  for  the  time  being  of  such 
person  not  being  of  full  age  during  his  or  her  mino- 
rity,] from  time  to  time  to  demise  or  lease  all  and 
every  part  or  parts  of  the  same  hereditamentSi  with 
the  appurtenancesi  to  any  person  or  persons  for  any 
term  or  number  of  years  not  exceeding  twenty-one 
years,  in  possession,  and  not  in  reversion,  or  by  way 
of  future  interest,  but  so  that  there  be  reserved  and 
made  payable  in  every  such  lease  during  the  con- 
tinuance thereof,  the  best  and  most  improved  yearly 
rent  or  rents,  to  go  along  with,  and  be  incident  to^ 
the  immediate  reversion  or  remainder  of  the  pre- 
mises so  to  be  leased,  that  can  or  may  be  reasonably 
obtained  for  the  same,  without  taking  any  premium 
or  fore-gift  for  the  making  thereof,  and  so  that  in 
every  such  lease  there  be  contained  a  condition  of 
re-entry  on  non-payment  of  the  rent  or  rents  thereby 
reserved,  by  the  space  of  twenty-one  days  next  after 
the  same  shall  become  due  and  payable,  and  so  that 
the  lessee  or  respective  lessees  to  whom  such  lease 
shall  be  made,  seal  and  deliver  a  counterpart  or 
duplicate  thereof,  and  be  not  by  any  clause  or 
words  therein  contained,  authorised  to  commit 
waste,  or  exempted  from  punishment  for  committing 
waste, 
ofreroeation      Provided  always,  &c.,  that  it  shall  and  may  be 

hereafter,  by  any  deed  or  deeds,  instrument  or  in- 
struments in  writing,  to  be  sealed  and  delivered  by 
him  in  the  presence  of,  and  attested  by  two  or  more 
credible  witnesses,  or  by  his  last  will  and  testament 
in  writing,  or  any  codicil  or  codicils  thereto,  to  re- 
voke, determine,  and  make  void,  or  to  alter  or  vary 
all  and  every,  or  any  of  the  uses,  estates,  trusts, 
limitations,  powers,  and  provisions  hereinbefore 
limited,  created,  and  declared,  of  and  concerning  the 
said  real  and  personal  estate  and  premises  respec- 
tively hereby  settled  and  assured,  or  expressed,  or 
intended  so  to  be,  or  any  part  thereof  respectively, 
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and  by  the  same  or  any  other  deed  or  deeds,  instru- 
ment  or  insfruments  in  writing,  to  be  sealed,  deliver- 
ed,  and  attested  as  aforesaid,  or  by  his  last  will  and 
testameDt  in  writing,  or  any  codicil  or  codicils  thereto, 
to  limit,  appoint,  direct,  or  declare  any  new  or  other 
use  or  uses,  estate  or  estates,  trust  or  trusts,  power 
or  powers,  of  and  concerning  the  hereditaments  of, 
and  reg^ding  which  all  or  any,  or  every  of  the  uses, 
trusts,  limitations,  powers,  and  provisions,  shall  be 
80  revoked,  determined,  or  made  void,  as  aforesaid, 
which  he  shall  think  proper  to  limit,  appoint,  dbect, 
or  declare. 

Provided  also,  &c^  that  it  shall  and  may  be  law-  sale,  ex- 
ml  for  the  trustees  or  trustee  for  the  time  being,  ^"18».  [«* 
acting  under  these  presents,  at  any  time  or  times  P"^****"'^ 
afker  the  solemnization  of  the  said  intended  marriage, 
[at  the  request,   and  by  the  direction  of  the  said 
A.  B.  daring  his  life,  to  be  testified  by  some  deed 
or  writing,  deeds  or  writings,  under  his  hand  and 
Kal,  and  after  his  death  then  of  the  proper  authority, 
and  at  the  discretion  of  such  trustees  or  trustee  for 
the  time  being,  if  they  or  he  shall  think  fit,]  (or)  [at 
the  request  and  by  the  direction  of  the  said  [tenants 
for  life,']  when,  and  as  by  virtue  of  the  limitations 
hereinbefore  contained,  they  shall  respectively  be  in 
possession,  or  beneficially  entitled  to  the  receipt  of 
the  rents  and  profits  of  the  said  hereditaments  here- 
inbefore granted  and  released,  or  intended  so  to  be, 
<|nring  their  respective  lives,  (such  request  or  direc- 
tion to  be  testified  by  spme  deed  or  writing  under 
Wr  respective  hands  and  seals,  if  such  person  re- 
spectively shall  be  of  full  age,  but  if  not,  then  of  the 
proper  authority,   and  at  the  discretion   of  such 
tnistees  or  trustee  for  the  time  being  during  their 
respective  minorities,)  and  also  of  the  proper  authority 
^d  at  the  discretion  of  such  trustees  or  trustee  for  the 
time  being,  during  the  minority  of  any  child  or  child- 
ten  of  any  of  them,  the  said  [tenants  for  life,']  who,  by 
^rtue  of  the  limitations  aforesaid,  shall,  for  the  time 
'^^Dg)  be  entitled  to  the  possessioni  or  to  the  receipt 
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of  the  rents  and  profits  of  the  same  hereditaments, 
or  any  share  or  shares  thereof,]  to  make  sale,  alien, 
and  dispose,  of,  or  to  convey  in  exchange  for,  or  in 
lieu  of  other  messuages,  lands,  or  hereditaments  to 
be  situated  in  England  or  Wales,  alt,  or  any  part  of 
the  hereditaments  hereinbefore  granted  and  released, 
or  intended  so  to  be,  with  the  appurtenances,  and 
also  any  messuages,  lands,  tenements,  or  heredita- 
ments to  be  purchased  or  received  in  exchange  [or 
upon  partition]  under  this  present  power,  and  the 
inheritance  thereof  in  fee-simple,  [and  the  undivided 
moiety  or  half  part  of,  and  in  all,  or  any  part  or 
parts  of  the  said  hereditaments  situate  in  the  parish 
of  S.        aforesaid,  and  of,  and  in  the  appurtenances 
and  the  inheritance  thereof  in  fee-simple,]  to  any 
person  or  persons  whomsoever,  either  together  or  in 
parcels,  and  for  such  price  or  prices  in  money,  or  for 
such  equivalent  or  recompence  in  messuages,  lands, 
or  hereditaments,  and  under  and  subject  to  sncfa 
conditions,  stipulations,  and  agreements  as  to  the 
trustees  or  trustee  for  the  time  being  shall  seem  rea- 
sonable, [or  to  join  with  any  person  or  persons  in 
making  partition  of  all,  or  any  part  or  parts  of  the 
hereditament  situate  at  S.        aforesaid,]  and  for  the 
intents  and  purposes  aforesaid,  or  any  of  them,  it 
shall  and  may  be  lawful  for  the  said  trustees  or 
trustee  for  the  time  being,  at  such  request,  and  by 
such  direction,  and  so  testified  as  aforesaid,  or  of 
such  proper  authority,  and  at  such  discretion  as  the 
case  may  be  by  any  deed  or  deeds,  instrument  or 
instruments  in  writing,  to  be  by  him  or  them  duly 
sealed  and  delivered  in  the  presence  of,  and  attested 
by,  two  or  more  credible  witnesses,  to  revoke,  deter- 
mine, and  make  void,  all  and  every  the  uses,  estates, 
trusts,  limitations,  powers,  and  provisos,  in  and  by 
these  presents  limited,  expressed,  declared,  and  con- 
tained, of  and  concerning  the  hereditaments  which 
shall  be  so  sold  or  exchanged,  [or  of  which  partition 
shall  be  made  as  aforesaid,]  or  any  part  thereof,  but 
without  prejudice  to  any  l^ase  or  leases  which  shall 
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hare  been  previously  made  thereof  in  pursuance  of 
the  power  of  leasing  hereinbefore  contained,  and  by 
the  same  or  some  other  deed  or  deeds,  instrument 
or  instruments  in  writing,  to  be  by  such  trustees 
or  trustee  sealed  and  delivered,  and  attested  as 
aforesaid,  to  limit,  appoint,  direct,  and  declare  such 
use  or  uses,  estate  or  estates,  trust  or  trusts,  of  or 
concerning  the  hereditaments,  the  uses  whereof  shall 
be  so  revoked,  which  it  shall  be  thought  necessary 
or  expedient  to  limit,  declare,  direct,  or  appoint,  in 
order  to  effect  every  such  sale  [or]  exchange  [or 
partition]  as  aforesaid,  and  that  upon  any  such  ex- 
change or  exchanges,  [partition  or  partitions,]  as 
aforesaid,  it  shall  and  may  be  lawful  for  the  trustees 
or  trustee  for  the  time  being  of  these  presents,  to 
receive  or  give  any  sum  or  sums  of  money  by  way 
of  equality  of  exchange  [or  partition,]  and  to  mort- 
gage or  charge  all  or  any  part  of  the  estates  hereby 
settled  as  aforesaid,  or  to  be  purchased  or  taken  in 
exchange,  [or  on  partition,]  under  this  present  power, 
for  or  with  the  money  so  to  be  given,  with  lawful 
ioterest  for  the  same,  or  otherwise  to  pay  the  same 
out  of  any  monies  to  arise  under  the  exercise  of  this 
present  power. 

Provided  abo,  and  it  is  hereby  further  agreed*  and  To  invest  mo- 
declared  between  and  by  the  said  parties  hereto,  "^  ^^^t^^of 
that  when,  and  as  any  monies  shall  be  received  from  exchange  or 
any  sale,  exchange,  [or  partition,]  to  be  made  under  partition, 
the  power  hereinbefore  for  that  purpose  contained, 
the  trustees  or  trustee  for  the  time  being  of  these 
presents  shall,  with  all  convenient  speed>  [with  the 
consent  of  the  said  ,  if  living,  to  be  testified 

by  writing  under  his  hand,  or  after  his  death,  then 
of  the  proper  authority,  and  at  the  discretion  of  the 
said  trustees  or  trustee  for  the  time  being,]  or  [at 
soch  request,  or  by  such  direction,  and  so  testified 
as  aibresaidf  or  of  such  proper  authority,  and  at  such 
discretion  as  the  case  may  be^]  lay  out  and  invest 
inch  monies  in  the  purchase  of  other  freehold  or 
copyhold  messuageS)  lands,  or  hefeditaments,  to  be 
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situate,  being,  or  arising  somewhere  in  England 
or  Wales,  and  as  well  the  hereditaments  so  to  be 
purchased,  as  all  and  every  the  hereditaments  so  to 
be  received  in  exchange,  [or  upon  any  such  parti- 
tion,] as  aforesaid  shall  be  settled,  conveyed,  sur- 
rendered, and  assured  to,  for,  and  upon  such  uses, 
trusts,  intents,  and  purposes,  and  under,  and  subject 
to  such'  powers,  provisos,  declarations,  and  agree- 
ments as  are  in  and  by  these  presents  limited,  ex- 
pressed, declared,  and  contained,  of  and  concerning 
the  said  hereditaments  hereby  granted  and  released, 
or  intended  so  to  be,  or  as  near  thereto  as  the  deaths 
of  parties  and  other  contingencies,  or  the  circum- 
stances of  the  case,  will  then  permit :  Provided, 
nevertheless,  and  it  is  hereby  further  agreed  and 
declared  between  and  by  the  said  parties  to  these 
presents,  that  in  the  meantime,  and  until  the  monies 
to  arise  by  such  sale,  or  to  be  received  for  equality 
of  exchange,  [or  upon  any  such  partition,]  as  afore- 
said, shall  be  laid  out  and  invested  in  a  purchase  or 
purchases  in  the  manner  hereinbefore  mentioned,  it 
shall  be  lawful  for  the  said  trustees  or  trustee  for  the 
time  being,  [with  the  consent  of  the  said  dur- 

ing his .  life,  and  after  his  decease,  then  by  and  of 
the  proper  authority,  and  at  the  discretion  of  the 
said  trustees  or  trustee  for  the  time  being,]  cr  [at 
such  request,  or  by  such  direction,  and  so  testified 
as  aforesaid,  or  of  such  proper  authority,  and  at  such 
discretion  as  the  case  may  be,]  from  time  to  time,  to 
place  out  and  invest  such  monies  in  some  or  one  of 
the  public  or  parliamentary  stocks  or  funds  of  Great 
Britain,  or  at  interest  upon  government  or  real 
securities  in  England  or  Wales,  and  from  time  to 
time  with  such  consent,  or  of  such  proper  authority, 
and  at  suc(i  discretion  as  the  case  may  be,  to  alter, 
vary,  and  transfer  such  stocks,  funds,  or  securi- 
ties for  or  into  new  or  other  stocks,  funds,  or  secu- 
rities of  the  same,  or  the  like  nature,  as  often  as  such 
trustees  or  trustee  shall  think  proper,  and  that  the 
interesti  dividends,  and  annual  produce  arising  from 
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sack  stocks,  funds,  or  securities,  shall  from  time  to 
time  go  and  be  paid  to  such  person  or  persons,  and 
be  applied  to  and  for  such  intents  and  purposes,  and 
in  such  manner  as  the  rents  and  profits  of  the  here- 
ditaments to  be  purchased  therewith  would  go  and 
be  payable,  or  applicable  to,  in  case  such  purchase 
or  purchases  were  actually  made. 

Provided  always,  &c^  that  in  case  the  trustees  in  To  appoint 
and  by  these  presents  nominated  and  appointed,  or  ^  ^^i!!* 
any  or  either  of  them,  or  any  succeeding  or  other  ment) 
trustees  or  trustee  of  the  said  trust-estaie  and  pre- 
mises to  be  appointed,  as  hereinailer  mentioned,  shall 
happen  to  die,  or  decline,  refuse,  neglect,  or  become 
incapable  or  unfit  to  act  in  the  trusts  and  powers 
herein  declared  and  contained,  before  the  same  shall 
have  been  fully  performed  or  satisfied,  then,  and  so 
often  as  the  same  shall  happen,  it  shall  be  lawful  for 
the  said  A.  B.  and  C.  D.  during  their  joint  lives,  and 
after  the  decease  of  either  of  them,  to  and  for  the 
survivor  of  them  during  his  or  her  life,  and  after  the 
decease  of  such  survivor  of  them,  to  and  for  the  sur- 
viving trustee  or  trustees  of  the  trust-premises,  the 
trustee  or  trustees  of  which  shall  so  die,  desire  to  be 
discharged,  or  refuse,  neglect,  or  become  incapable 
or  unfit  to  act,  or  go  to  reside  beyond  the  seas  as 
aforesaid,  or  in  case  there  shall  be  no  such  continuing 
trustee,  then  for  the  retiring  trustees  or  trustee,  by 
any  deed  or  writing  to  be  sealed  and  delivered,  by 
them,  him,  or  her,  in  the  presence  of,  and  attested 
by  two  or  more  credible  witnesses,  nominate  and 
appoint  any  other  person  or  persons  to  be  a  trustee  or 
trustees  in  the  place  or  stead  of  the  trustee  or  trus- 
tees so  dying,  desiring  to  be  discharged,  or  refusing, 
neglecting,  or  becoming  incapable  or  unfit  to  act,  or 
goii^  to  reside  beyond  the  seas,  as  aforesaid,  and 
that  upon  every  such  appointment  all  the  trust-estate 
and  premises,  (the  trustee  or  trustees  of  which  shall 
90  die,  desire  to  be  discharged,  or  refuse,  neglect,  or 
become  incapable  or  unfit  to  act,  or  go  to  reside  be- 
yond the  seas,  as  aforesaid,)  shall  be  thereupon  con- 
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veyedy  assigned,  and  assured  respectively  in  such 
manner  as  that  the  same  may  be  legally  and  effectually 
vested  in  the  newly  appointed  trustee  jointly  y^ith 
such  former  trustee  as  sball  be  living  and  continuing 
to  act ;  or  in  case  there  shall  be  no  former  continuing 
trustee,  then  in  such  new  trustee  or  trustees  only, 
upon  and  for  the  trusts,  intents,  and  purposes  here- 
inbefore declared  of  and  concerning  the  same,  or  of 
such  of  them  as  shall  be  then  subsisting,  undeter- 
mined, or  capable  of  taking  effect,  and  that  such  new 
trustee  or  trustees  shall  and  may  in  all  things  act  in 
the  execution  of  the  trusts  and  powers  herein  de- 
clared and  contained,  as  fully  and  effectually  as  if  he 
or  they  had  been  originally  by  these  presents  ap- 
pointed, and  as  the  trustee  or  trustees  in  or  to  whose 
place  he  or  they  shall  come  or  succeed,  could  or 
might  have  done,  under  or  by  virtue  of  these  pre- 
sents. 
To  appoint         Provided  always,  and  I  do  hereby  direct,  that  in 

any  succeeding  trustee  or  trustees  to  be  appointed, 
as  hereinafter  mentioned,  shall  happen  to  die  either 
in  my  lifetime,  or  after  my  decease,  or  be  desirous 
to  be  discharged  from,  or  refuse  or  neglect,  or  be- 
come incapable  or  unfit  to  act  in  the  trusts  herein- 
before declared,  or  shall  go  to  reside  beyond  the  seas 
before  the  same  trusts  shall  be  fully  performed  or 
satisfied,  then,  and  so  often  as  the  same  shall  happen, 
it  shall  be  lawful  for  the  surviving  or  continuing, 
or  other  trustee  or  trustees  of  the  said  trust^-premises 
for  the  time  being,  or  in  case  there  shall  be  no  con- 
tinuing trustee,  then  for  the  retiring  trustees  or  trus- 
tee of  their  or  his  own  proper  authority,  by  any  deed 
or  writing  under  their  or  his  hands  and  seals,  or 
hand  and  seal,  to  nominate  and  appoint  any  other 
person  or  persons  to  be  a  trustee  or  trustees  in  the 
place  or  stead  of  the  trustee  or  trustees  so  dying, 
desiring  to  be  discharged,  or  refusing,  neglecting,  or 
becoming  incapable  or  unfit  to  act,  or  going  to  re« 
side  beyond  the  seas,  as  aforesaid ;  and  that  when 
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and  80  often  as  any  new  trastee  or  trustees  shall  be 
appointed^  as  aforesaid,  all  the  trust-premises  (the 
trastee  or  trustees  of  which  shall  so  die,  desire  to 
be  discharged,  or  refuse,  neglect,  or  become  incapable 
or  unfit  to  act,  or  go  to  reside  beyond  the  seas  as 
aforesaid)  shall  thereupon,  with  all  convenient  speed, 
be  conveyed,  transferred,  and  assured  in  such  man- 
ner as  that  the  same  may  be  legally  and  effectually 
vested  in  the  newly  appointed  trustee  or  trustees 
jointly,  with  the  former  continuing  trustee  or  trus- 
tees of  the  premises,  or  in  case  there  shall  be  no 
continaing  former  trustee,  then  in  such  newly  ap- 
pointed trustee  or  trustees  only^  upon  and  for  the 
several  trusts,  interests,  and  purposes  hereinbefore 
expressed  and  declared*  of  and  concerning  the  same, 
or  such  of  them  as  shall  be  then  existing,  and  capable 
of  taking  effect,  and  that  all  and  every  such  new 
trustee  or  trustees  shall  and  may  in  all  respects  act 
and  assist  in  the  carrying  on  and  execution  of  the 
trosts  to  which  he  or  they  shall  be  so  appointed,  as 
fully  and  effectually,  and  with  all  such  powers  and 
authorities  whatsoever,  as  if  such  new  trustee  or 
trustees  had  been  hereby  appointed,  and  as  such  the 
^nistee  or  trustees  in  or  to  whose  place  he  or  they 
s^all  come  or  succeed,  might  do,  or  could  have  done, 
under  or  by  virtue  of  this  my  will. 

And  I  do  hereby  direct  and  declare,  that  it  shall  To  executors 
be  lawful  for  my  said  trustees  and  executors,  or  other  ^  ^^^iLd 
^e  trustees  and  executors  for  the  time  being  of  this  debts,  &c. 
^J  will,  to  compromise,  compound  for,  submit  to 
arbitration,  or  otherwise  settle  any  debt  or  debts, 
sum  or  sums  of  money,  which  shall  be  owing  to  or 
^om  me  on  any  accounts  or  reckonings  which  shall 
be  subsisting  and  unsettled  between  me  and  any 
other  person  or  persons  at  the  time  of  my  decease, 
^d  to  accept  any  security  oe  securities  whatsoever 
for  any  debt  or  debts  which  may  be  due  and  owing 
to  me  at  the  time  of  my  decease,  and  to  give  or 
allow  such  time  or  times  for  the  payment  of  any 
Biich  debt  or  debts  as  my  said  trustees  and  executors, 
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or  trustee  and  executor,  may  tbiuk  proper  or  expe- 
dient, and  to  abandon  any  such  debt  or  debts  $is  the)) 
or  he  may  deem  bad  or  desperate,  or  which  they  or 
he  may  think  it  not  advisable  to  sue  for,  or  endea- 
your  to  recover,  and  without  being  answerable  for 
any  loss  which  may  arise  thereby. 
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wSoo^tionin  Provided  always,  and  it  is  hereby  agreed  and  de- 
ft mortgage,  clared  by  and  between  the  said  parties  hereto,  that 
if  the  said  A.  B^  his  heirs,  executors,  administrators, 
or  assigns,  or  any  of  them,  shall  and  do  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  said  C.  D., 
his  executors,  administrators,  or  assigns,  the  sum  of 
L.  of  lawful  money  of  Great  Britain,  on  the] 

day  of  next  ensuing  the  date  of  these  pre- 

sents, with  interest  for  the  same  after  the  rate  of  L. 
per  cent,  per  annum ;  then,  and  in  such  case,"  and  at 
any  time  after  such  payment  shall  be  so  made,  he 
the  said  C.  D.,  his  heirs  and  assigns,  shall  and  wilii 
at  the  request,  costs,  and  charges  of  the  said  A.  B^ 
hib  heirs  or  assigns,  convey  and  assure  the  said  mes- 
suages, &c^  expressed  to  be  hereby  granted  and  re- 
leased, with  the  appurtenances,  unto  and  to  the  use 
of  the  said  A.  B.,  his  heirs  and  assigns,  or  otherwise, 
as  he  or  they  shall  direct  or  appoint,  free  from  all 
incumbrances  made,  done,  or  committed  by  the  said 
A.  B.,  his  heirs,  executors,  administrators,  or  as- 
signs, or  any  person  or  persons  claiming  or  to  claim 
by,  from,  under,  or  .in  trust  for  him,  them,  or  any  of 
them. 
Mortg^igor  to       Provided  also,  &c.,  that  in  the  meantime,  and  until 

ei^oy  until  de-  '         '  ' 

^  In  a  mortgage  for  a  term,  conclude  as  follows : — **  And 
immediately  alter  such  payment  shall  be  made,  as  aforesaid, 
these  presents,  and  the  said  term  of  years,  hereby 

created,  shall  absolutely  cease,  determine,  and  be  Toid,  any 
thing  herein  contained  to  the  contrary  thereof  in  any  wtf« 
notwithstanding." 


fiuilt 
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de&nlt  shall  be  made  in  payment  of  the  said  sum  of 
L.  ,  or  the  interest  thereof,  or  of  any  part 

thereof  respectively,  contrary  to  the  aforesaid  pro* 
viso  or  agreement  for  payment  of  the  same,  and  the 
true  intent  and  meaning  of  these  presents,  it  shall 
and  may  be  lawful  for  the  said  A.  B.,  his  heirs  and 
assigns,  peaceably  and  quietly  to  have,  hold,  use, 
occapy,  possess,  and  enjoy  the  said  messuages,  &c^ 
intended  to  be  hereby  released,  and  to  receive  and 
take  the  rents,  issues,  and  profits  thereof,  and  of  every 
part  thereof,  to  and  for  his  and  their  own  use  and 
benefit,  without  the  lawful  let,  suit,  trouble,  denial, 
eyiction,  interruption,  or  disturbance  whatsoever,  of, 
from,  or  by  the  said  C.  D.,  his  heirs,  executors,  ad- 
ministrators, or  assigns,  or  of,  from,  or  by  any  other 
person  or  persons  claiming,  or  to  claim,  by,  from, 
through,  under,  or  in  trust  for  him,  them,  or  any  of 
theml. 

Provided  always,  and  it  is  hereby  agreed  and  de-  Provi«>  for 
Glared,  between  and  by  the  said  parties  hereto,  that  ^o^^eto 
in  case  the  said  Imortgagor,']  his  heirs,  executors,  bankers  for  a 
administrators,  or  assigns,  shall  and  do  on  demand  floating 
in  writing,  for  that  purpose  made  on  him  or  them  by  ^*^^^- 
the  said  Ibankers,']  or  the  survivors  or  survivor  of 
them,  or  the  executors  or  administrators  of  such  sur- 
vivor, or  other  the  person  or  persons  for  the  time 
being  constituting  their  said  firm,  or  carrying  on  their 
said  business,  or  their  or  his  respective  assigns,  or  any 
of  them,  or  by  the  manager  or  chief  clerk  of  the  said 
bank,  such  demand  being  made  or  served  on  him  the 
said  [mortgagary]  his  heirs,  executors,  administrators, 
or  assigns,  or  left  at  his  or  their  most  usual  place  of 
abode  in  England,  or  without  such  demand,  at  any 
time  after  the  expiration  of  six  calendar  months  from 
the  date  of  these  presents,  well  and  truly  pay,  or  cause 
to  be  paid,  unto  the  said  ibankers,']  or  unto  the  sur- 
vivors or  survivor  of  them,  or  the  executors  or  ad- 
ministrators of  such  survivor,  or  other  the  person  or 
persons  fur  the  time  being  constituting  their  said  firm, 
or  carrying  on  their  said  business,  or  their  or  his  re- 
spective assigns,  all  such  sum  or  sums  of  money,  not 
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exceeding  in  the  whole  (including  the  said  present 
balance,  in  case  the  same  shall  then  remain  unsatis- 
fied) the  sum  of  L.  ,  as  for  (he  time  being 
shall  be  due  and  owing  from  the  said  [mortg4igor^'\ 
his  heirs,  executors,  or  administrators,  unto  the  said 
[bankersy]  or  the  survivors  or  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  or  other 
the  person  or  persons  for  the  time  being  constituting 
their  said  firm,  or  carrying  on  their  said  business,  or 
their  or  his  respective  assigns,  on  or  as  the  balance 
of  the  said  bank  account,  whether  for  or  in  respect 
of  the  said  balance  so  now  due  from  him  the  said 
[mortgagor]  to  the  said  [bankers^]  as  aforesaid,  or 
any  part  thereof,  or  for  any  other  moneys  which  shall 
or  may  hereafter  be  paid  or  advanced  by  the  said 
Ibankers,]  or  the  survivors  or  survivor  of  them,  or 
other  the  person  or  persons  for  the  time  being  con- 
stituting their  said  firm,  or  carrying  on  their  said 
business,  [or  by  the  branch  of  the  said  firm,] 
unto  the  said  [mortgagor,']  or  at  his  request,  or  for  or 
by  reason  of  the  acceptance  or  payment  by  the  said 
banking  firm,  [or  of  the  said  branch  thereof,]  of  the 
drafts,  bills,  or  promissory-notes  of  the  said  [mort' 
gagor,]  or  for  or  by  reason  of  the  said  firm  discount- 
ing any  bills  of  exchange,  bearing  the  name  of  the 
said  [mortgagory]  either  as  drawer,  acceptor,  or  in- 
dorser,  which  may  be  subsequently  dishonoured,  or 
for  or  by  reason  of  any  payments  or  advances  which 
may  be  made  by  the  said  [bankerSf"]  or  the  survivors 
or  survivor  of  them,  or  other  the  person  or  persons 
for  the  time  being  constituting  their  said  firm,  or  car- 
rying on  their  said  business,  on  the  account  of  him  the 
said  ImortgagoTf]  or  for  common  charges  or  for  in- 
terest, such  interest  being  calculated  after  the  rate 
of  L.  ,  on  such  sum  or  sums  of  money  as,  for 
the  time  being,  the  said  firm,  however  constituted  as 
aforesaid,  are,  shall,  or  may  be,  in  advance  or  balance 
to  or  on  account  of  him  the  said  Imortgagor,]  to  be 
computed  as  to  the  said  sums,  in  respect  whereof  the 
said  banking  firm  shall  be  in  advance,  as  aforesaid^ 
from  the  time  or  respective  times  at  which  the  same 
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shall  have  been  or  shall  be  made  until  the  repayment 
thereof,  or  until  the  same  shall  be  included  in  such  ba- 
lance, and  as  to  all  such  balances  from  the  respective 
times  at  which  the  same  shall  be  respectively  cast  or 
ascertained,  until  the  respective  times  at  which  the 
same  shsdl  be  respectively  paid  and  satisfied,  or 
ifldaded,  as  last  aforesaid,  according  to  the  usual 
practice  of  the  customers  of  the  said  banking  firm ; 
then,  and  in  such  case,  &c 

Provided  always,  and  it  is  hereby  also  agreed  and  ftotuo  for 
declared  between  and  by  the  parties  hereto,  that  if,  ren«^«i»n» 
at  any  time  hereafter  during  the  continuance  of  this  J^^^ds!^ 
security,  any  of  the  persons  for  whose  life  or  lives 
the  said  messuage  and  premises,  intended  to  be  hereby 
assigned,  are  now,  or  may  be  hereafter  holden,  shall 
die,  then,  and  in  such  case,  and  from  time  to  time 
as  often  as  it  shall  so  happen,  it  shall  and  may  be 
lawful  to  and  for  the  said  C.  D.,  his  heirs  and  as- 
signs, to  surrender  the  then  subsisting  lease  wherein 
any  of  the  lives  shall  so  die,  and  all  his  and  their 
estate  and  interest  in  the  premises  therein  comprised, 
to  the  lord  bishop  of  B.  for  the  time  being.  And  also 
to  and  for  the  said  C.  D.,  his  executors,  administrators, 
and  assigns,  to  pay  all  the  arrears  of  rent  which  shall 
be  then  due  to  the  said  lord  bishop  of  B.by  virtue  of 
such  lease  or  leases,  and  procure  and  obtain  a  new 
lease  or  new  leases  to  be  made  and  granted  to  him 
the  said  C.  D.,  his  heirs  or  assigns,  of  the  premises 
comprised  in  the  lease  or  leases  which  shall  be  so  sur- 
rendered as  aforesaid,  for  the  lives  of  the  then  sur- 
viving cestui  que  vies  in  such  lease  or  leases,  and  of 
some  other  person  or  persons,  f^  such  manner  as  hath 
been  used  and  accustomed  by  the  said  lord  bishop  of 

B.  for  the  time  being,  and  to  pay  the  fines,  fees,  and 
expenses  for,  in,  about,  or  relating  to  the  obtaining, 
making,  and  granting  such  new  lease  or  leases  as 
aforesaid.     And  it  is  hereby  further  declared  and  s^cii  n^«' 
agreed  by  and  between  the  said  A.  B.  and  the  said  i'^securit^ 

C.  D.,  and  the  true  intent  and  meaning  of  them  and  as  the  former 
of  these  presents  is,  that  the  estate,  term,  and  interest  ^^^  done. 
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which  shall  be  demised  of  granted  in  the  said  pre- 
mises in  and  by  every  such  new  lease  shall  stand  and* 
be  charged  and  chargeable  with,  and  remain  and  be 
a  security  to  the  said  C.  D.,  his  executors,  admini- 
strators, or  assigns,  as  well  for  all  the  sums  of  money 
which  he  or  they  shall  pay  for  such  arrears  of  rent, 
fines,  fees,  and  expenses  as  aforesaid,  and  interest  for 
the  said  sums  of  money  from  the  time  of  payment 
thereof  respectively,  at  the  rate  of  L,  for  each 

L.lOO  for  a  year,  as  for  the  said  sum  of  L»  ,  and 
the  interest  which  shall  be  then  due^  or  thereafter 
accrue  and  become  due  for  the  same.  And  the  said 
premises,  and  the  estate,  term,  and  interest  therein, 
comprised  in  any  such  new  lease  or  leases,  shall  not 
be  redeemed  or  redeemable  by  the  said  A.  B.,  his 
executors  or  administrators,  until  payment  to  the 
said  C.  D.,  his  executors,  administrators,  or  assigns, 
as  well  of  such  sums  of  money  as  shall  be  so  paid  by 
him  or  them  as  aforesaid,  and  interest  for  the  same 
sums  of  money  after  the  rate  of  L.  hereinbefore 

mentioned,  as  of  the  said  sum  of  L.  ,  and  the 

interest  thereof. 
To  take  a  re-       Provided  always,  that  if  the  said  XmorfgagoTf']  his 
hiteresron^'  executors,  administrators,  or  assigns,  shall,  from  time 
punctual  pay.  to  time.  Until  the  repayment  of  the  said  principal  sum 
mcut.  of  L.  hereby  secured,  punctually  pay,  or  cause 

to  be  paid,  unto  tho  said  \mortgageei\  his  executors, 
administrators,  or  assigns,  interest  after  the  rate  of 
L.        ,  &c.,  for  the  said  sum  of  L.  ,  upon  or 

within  28  days  next  ader  the  said  day  of 

and  day  of  in  every  year,  clear  of  all 

deductions  whatsoever;  then,  and  in  consideration 
of  such  punctual  payment,  the  said  [mortgagee^']  his 
executors,  administrators,  or  assigns,  shall  and  will, 
from  time  to  time,  so  often  as  the  same  interest  shall 
be  paid  at  or  within  the  days  or  times  aforesaid,  ac- 
cept the  reduced  rate  of  interest  aforesaid  in  lieu  and 
fuU  satisfaction  of  the  interest  hereinbefore  covenanted 
to  be  paid,  anything  hereinbefore  contained  to  the 
contrary  notwithstanding. 
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Provided  always,  and  it  is  hereby  declared  and  Provisos  for 
agreed  between  and  by  the  said  parties  to  these  pre-  ^^^'^^enaiit 
Bents,  that  in  case  the  said  A.  B.  shall,  at  any  time  for  production 
hereafter,  sell  and  dispose  of  the  estate  of  the  said  of  tiUe-deeOs, 
E.  Fn  now  remaining  unsold,  or  the  greater  part  in  ^",,5^*^""^ 
value  thereof,  and  shall  procure  the  purchaser  or  pur«  nsnts. 
ofaasers  thereof  to  enter  into  such  covenant  as  is 
bereinbefore  contained,  to  and  with  the  said  L.  M^ 
his  heirs,  [appointees,]  or  assigns,  for  the  production 
to  him  and  them  of  the  said  deeds,  evidences,  and 
writings ;  then,  and  in  such  case,  these  presents  and 
the  covenant  by  the  said  A.  B.  in  that  behalf  here- 
inbefore contained,  shall  be  absolutely  void  and  of 
none  effect,  and  these  presents  shall  be  given  up  to  the 
said  A.  B.  to  be  cancelled. 

Provided  always,  &c.,  that  the  said,  &c.,  and  each  proyiso  for 
and  every  of  them,  their,  and  each,  and  every  of  "»<*«™°*^"« 
their  executors,  administrators,  and  assigns,  shall  be  ^^' 
charged  and  chargeable  only  for  so  much  money  as 
they,  and  each,  and  every  of  them  shall  respectively 
actually  receive  by  virtue  of  or  under  [this  my  will,] 
and  the  trusts  aforesaid ;  and  that  any  one  or  more  of 
them  shall  not  be  answerable  or  accountable  for  the 
other  or  others  of  them,  nor  for  the  acts,  receipts, 
D^lectSy  or  defaults  of  the  other  or  others  of  them ; 
but  each  and  every  of  them  for  his  and  her  own  acts, 
receipts,  neglects,  and  defaults  only  ;  nor  shall  they, 
or  any  or  either  of  them,  be  answerable  or  accountable 
for  any  banker,  broker,  or  other  person  with  whom  or 
in  whose  hands  any  part  of  the  said  trust-moneys  shall 
or  may  be  deposited  or  lodged  for  safe  custody,  nor 
for  the  insufficiency  or  deficiency  of  any  security  or 
aecarities  in  or  npon  which  the  same  trust-moneys,  or 
aay  part  thereof,  shall  or  may  be  placed  out  or  invested, 
nor  for  any  other  mlsfortune,.loss,  or  d  amage  wh  ich  may 
happen  in  the  execution  of  any  of  the  aforesaid  trusts, 
oria  relation  thereto,  except  the  same  shall  happen  by 
or  throiigh  his,  her,  or  their  own  wilful  neglects  or  de- 
faults respectively.  And  also,  that  they  the  said,&c., 
and  each  and  every  of  them,  their,  and  each,  and 
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every  of  their  execatoriy  administratotSy  and  assigns, 
shall  and  may,  by,  with,  and  out  of  the  moneys  which 
shall  come  to  their  respective  hands  by  virtue  of  the 
trusts  aforesaid,  retain  to  and  reimburse  himself  her- 
self, and  themselves  respectively ;  and  also  allow  to 
his,  her,  and  their  co-trustees  [and  co-executors]  all 
loss,  costs,  damages,  and  expenses  which  he,  she,  or 
they,  or  any  of  them,  shall  and  may  respectively  sof* 
fer,  sustain,  expend,  dbburse,  be  at,  or  put  unto,  or 
which  shall  or  may  be  to  him,  her,  or  them,  or  any 
of  them,  occasioned,  for  or  on  account,  or  by  reason 
or  means  of  the  trusts  hereby  in  them  reposed,  or 
otherwise  howsoever  relating  thereto. 
^^^i^  ^  Provided  always,  and  1  do  hereby  declare  my  will 

limitations  in  to  be,  that  if  any  person  or  persons  to  whom  any 
a  wiu  where  estate  or  interest  is  given  or  limited  by  this  my  will, 
P®™^  *^tii  shall,  in  any  court  of  law  or  equity,  or  otherwise, 
^7  thereof.'  Controvert  the  same,  or  dispute  or  call  in  question 
the  validity  thereof,  or  of  any  of  the  estates,  limita- 
tions, powers,  provisos,  or  dispositions  hereby  limited, 
or  given,  or  made,  or  herein  contained,  then,  and  in 
such  case,  the  estate  or  estates,  interest  or  interests, 
limitation  or  limitations,  powers,  provisos,  and  dis- 
positions so  hereby  limited,  given,  or  made  to  or  in 
favour  of  such  person  or  persons  so  controverting 
my  said  will,  or  disputing  or  calling  in  question  the 
validity  thereof,  as  aforesaid,  shall  cease,  determine, 
and  be  utterly  void,  to  all  intents,  constructions,  and 
purposes  whatsoever,  as  if  such  person  or  persons 
was  or  were  naturally  dead.  And  then  and  from 
thenceforth  such  estate  or  estates,  interest  or  inte- 
rests, limitations,  powers,  provisos,  and  dispositions, 
shall  go  and  belong  to,  and  be  vested  in,  the  person 
or  persons  who,  by  virtue  of  this  my  will,  shall  be 
next  in  remainder  after  the  person  or  persons  so  con- 
troverting or  disputing  the  sameas  aforesaid ;  provided 
he,  she,  or  they  shall  not  controvert  or  dispute  the 
validity  of  this  my  will,  or  any  of  the  devises,  limita- 
tions, powers,  provisos,  or  dispositions  herein  con- 
tained, or  hereby  made. 
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Provided  always,  and  it  is  hereby  expressly  de-  in  convey - 
dared,  that  these  presents  shall  not,  nor  shall  the  ^?^^^ ^^^^' 
grant,  bargain,  and  sale  hereinbefore  made,  be  con-  copyhold 
strued  or  deemed  to  comprise,  include,  or  extend  to  premises,  to 
pass  or  convey  any  copyhold  or  castomary  lands,  J^t|j^^*JJtj,e 
teoements,  or  hereditaments  whatsoever,  in  case  any  copyhold.* 
such  are  or  shall  happen  to  be  mentioned,  described, 
or  contained  in  the  grant,  bargain,  and  sale  of  free- 
bold  lands,  tenements,  or  hereditaments,  made,  or 
intended  to  be  made,  by  these  presents ;  but  that,  on 
the  contrary,  all  such  copyhold  or  customary  lands 
and  hereditaments  as  are  last  hereinbefore  mentioned 
(if  any  such  there  are)  shall  be  deemed  to  be  comprised 
in,  and  to  be  equitably  bound  by,'the  covenant  here- 
inbefore contained  for  surrendering  the  copyhold  or 
customary  premises  hereinbefore  particularly  men- 
tioned and  described.     To  the  end  and  intent  that 
no  forfeiture  may  be  committed  of  any  copyhold  or 
cnstomary  lands,  tenements,  or  hereditaments,  by 
the  execution  of  these  presents. 

Provided  also,  and  these  presents  are  upon  the  To  determine 
expess  c(Hidition,  that  if  the  said  [lessor,']  his  heirs  *  ^®**«- 
or  assigns,  or  the  said  [lessee,']  his  executors,  admi- 
nistrators, or  assigns,  or  any  or  either  of  them,  shall 
be  minded  or  desirous  to  determine  and  make  void 
this  present  demise  or  lease  at  the  6nd  of  the  first 
seven  or  fourteen  years  of  the  said  term  of  twenty- 
one  years,  and  shall  signify  such  his  or  their  inten- 
tion to  the  other  or  others  of  them,  by  notice  in  writ- 
ing, to  be  given  to  him  or  them,  or  left  at  bis  or 
their  last  or  most  usual  place  or  places  of  abode,  at 
least  one  year  before  the  end  of  the  said  seventh  or 
fourteenth  year  of  the  said  term  of  twenty-one 
years ;  that  then,  and  in  such  case,  from  and  after 
the  end  or  expiration  of  the  said  seven  or  fourteen 

*  This  proviso  is  to  be  inserted  in  the  deed,  when  the 
premises  are  so  blended  together  that  it  is  difficult  to  dis- 
criminate minutely  the  copyhold  from  the  freehold,  in  order 
to  avoid  a  forfeiture  of  the  copyhold  by  the  mode  of  convey- 
ance. 
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years  of  the  said  term,  thede  presents,  and  the  said 
term  hereby  created,  shall  cease,  determine,  and  be 
utterly  void,  to  all  intents  and  purposes  whatsoever, 
any  thing  herein  contained  to  the  contrary  notwith- 
standing.    Provided  also,  and  it  is  hereby  further 
agreed  and  declared  between  and  by  the  said  par* 
ties  hereto,  that  if  the  said  [lessor f"]  his  heirs  or  as- 
signs, shall  determine  the  said  term,  under  the  au- 
thority of  the  last-mentioned  proviso  or  agreement, 
then,  and  in  such  case,  he,  the  said  llessor,2  his  heirs 
or  assigns,  shall  and  will  thereupon  well  and  truly 
Lessor  to  pay  pay,  or  cause  to  be  paid,  unto  the  said  llessecy]   his 
money  ex-      executors,  administrators,  or  assigns,  any  sum  or 
p^g,  ifiei^"  sums  of  money,  not  exceeding  the  sum  of  L.  , 

be  determined  which  l^e,  the  said  [/esseef']  his  executors,  admini- 
byhim.         stratofs,  or  assigns,  shall  have  actually  laid  out  and 
expended  in  erecting  buildings  upon  the  said  de- 
mised lands  and  premises,  or  which  he  hath  already 
laid  out  or  expended,  or  shall  lay  out  or  expend, 
during  the  first  five  years  of  the  said  term,  in  re- 
pairs, new  fencing,  draining,  and  other  improve- 
ments upon  the  said  demised  lands  and  premises, 
over  and  besides  the  said  sum  of  L.500  hereinbefore 
covenanted  and  agreed  to  be  paid  by  the  said  [lessor} 
to  the  said  [lesseef]  on  account  of  such  buildings 
and  improvements ;  such  sum  or  sums  of  money  to 
be  settled  by  two  indifferent  persons,  one  of  them 
to  be  named  by  the  said  llessoTf]  his  heirs  or  assigns, 
[or  such  other  person  or  persons  as  aforesaid,]  and  the 
other  of  them  to  be  named  by  the  llesseCf]  his  exe* 
outers,  administrators,  or  assigns,  or,  in  case  of  dis- 
agreement, by  a  third  person  to  be  named  by  them 
as  umpire. 
Proviso  to  re-      Provided  always,  nevertheless,  and  these  presents 
enter  in  case   ^.g  upon  this  Condition,  that  if  the  said  respective 
menurfrent,  yearly  rents  hereby  reserved,  or  any  of  them,  or  any 
and  no  dis-     part  thereof,  shall  be  behind  or  unpaid  by  the  space 
tress,  Ac.        Qf  twenty -eight  days  next  after  either  of  the  said 
days  or  times  of  payment  whereon  the  same  ought 
to  be  paid  as  aforesaid,  (being  first  lawfully  do- 
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oaoded,)  and  no  sufficient  distress  or  distresses  can 
or  may  be  found  and  legally  taken  in  or  upon  the 
said  demised  premises  whereon  to  levy  the  same ; 
or  if  the  said  [lesseey]  his  executors  or  administra- 
tors, shall  demise,  set,  let,  assign,  lease,  or  part  with 
the  possession  of  the  said  demised  premises,  or  any 
part  or  parts  thereof,  other  than  except  the  cottages 
or  Umements  already  erected  and  built,  or  hereafter 
to  he  erected  and  builty  by  the  said  [lessee"]  on  the 
said  demised  premises,  to  any  person  or  persons 
whomsoever,  for  any  term  or  time  whatsoever,  with- 
out the  licence  and  consent  in  writing* of  the  said 
A.B.  or  his  assigns,  or  the  person  or  persons  who 
for  the  time  being  shall  or  may  be  entitled  as  afore- 
said, under  his  or  their  hand  or  hands,  for  that  pur- 
pose first  had  and  obtained,  or  if  the  said  {lessee,] 
his  executors  and  administrators,  do  not  in  all  things 
▼ell  and  truly  observe,  perform,  fulfil,  and  keep  all 
and  every  the  covenants,  clauses,  provisos,  and  agree- 
ments herein  contained,  on  his  and  their  part  and 
behalf  to  be  paid,  kept,  done,  and  performed  ;  that 
then,  and  in  any  or  either  of  the  said  cases,  it  shall 
and  may  be  lawful  to  and  for  the  said  A.  B.  and  his 
i^gns,  [and  such  other  person  or  persons  as  afore- 
^d,]  into  and  upon  all  and  every  the  said  demised 
premises,  or  any  part  thereof,  in  the  name  of  the 
whole  to  re-enter,  and  the  same  again  to  have,  hold, 
repossess,  and  enjoy,  as  in  his  or  their  former  estate 
And  right,  and  then  and  from  thenceforth  the  said 
term  hereby  granted  shall  cease  and  determine, 
and  be  utterly  void  to  all  intents  and  purposes,  any 
thing  herein  contained  to  the  contrary  thereof  in 
Mywise  notwithstanding. 

Provided  always,  and  these  presents  are  on  the  ProTi«>  for 
condition,  that  if  the  said  yearly  rent  or  sum  of  ^^^^^ 
L<         of  such  lawful  money  as  aforesaid,  herein-  of  rent, 
before  reserved,  or  any  part  thereof,  shall  be  in 
WTear  and  unpaid  for  the  space  of  days  next 

after  any  of  the  said  days  appointed  for  the  payment 
thereof;  or^ 
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2?  "JrtS^t '       ^^  *^®  ^^  ^*  ^•^  ****  executors  or  administrators, 
Ucen^.  ^"     shall,  without  the  consent  in  writing  of  the  said  A. 
B.,  his  heirs  or  assigns,  assign,  set  over,  underlet,  or 
otherwise  part  with  the  said  premises,  or  any  part 
thereof:  or, 
On  neglect  to      jf  the  Said  C.  D.,  his  executors,  administrators,  or 
fl"**^^®  **""**  assigns,  or  any  of  them,  shall  neglect  or  omit  to 
effect  such  insurance  of  the  said  premises  as  afore- 
said: or, 
On  bank-  If  the  Said  C.  D.  shall  commit  any  act  of  bank- 

venS^&c*°  ruptcy  under  any  of  the  statutes  now  in  force  rela« 
tive  to  bankrupts,  so  as  that  a  fiat  shall  be  awarded 
and  issued  thereupon,  or  shall  take  the  benefit  of  the 
acts  now  in  force  relative  to  insolvent  debtors,  or 
shall  make  any  compromise  with  his  creditors  for 
less  than  twenty  shillings  in  the  pound,  or  shall 
suffer  the  said  lease  to  be  taken  in  execution  under 
any  writ  of  execution  issuing  out  of  any  court  of 
record  in  Great  Britain,  Ireland,  or  Wales :  or. 
On  commis-  If  the  said  C.  D.,  his  executors,  administrators,  or 
BioQ  of  waBte.  aggigng,  shall  commit,  or  permit  and  suffer  any  spoils 
destruction,  decay,  or  waste,  in  or  about  the  said 
demised  premises,  or  any  part  thereof,  to  the  value 
or  amount  of  L.  ,  in  any  one  year,  and  shall 

not  effectually  amend,  repair,  or  make  satisfaction 
for  the  same,  within  one  calendar  month  next  after 
notice  thereof  in  writing,  given  to  him  or  them  for 
that  purpose,  under  the  hand  of  the  said  A.  B.,  his 
heirs  or  assigns :  or. 
On  breach  of  If  the  said  C.  D.,  his  executors,  administrators,  or 
any  covenant,  assigns,  shall  neglect  or  fail  to  perform,  or  be  guilty 
of  any  breach,  non«performance,  or  non-observance 
of  any  of  the  covenants,  clauses,  provisos,  and  agree- 
ments, by  him  or  them  to  be  observed,  kept,  and 
performed,  according  to  the  true  intent  and  meaning 
of  the  same  respectively : 

Then,  and  in  every  or  any  of  such  cases,  it  shall 
be  lawful  for  the  said  A.  B.,  his  heirs  and  assigns,  in 
and  upon  the  said  premises  hereby  demised,  and 
every  part  thereof,  to  enter  and  to  hold  the  same 
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free  and  discharged  of  and  from  the  said  term  here- 
by demised,  and  of  and  from  all  and  every  the  cove- 
oaots,  obligations,  provisos,  and  agreements  herein- 
before contained. 

Provided  always,  and  it  is  hereby  agreed  and  de-  Proviso  for 
dared  between  and  by  the  parties  to  these  presents,  theoesrorofa 
that  when  the  trusts  hereinbefore  declared  of  and    "°* 
eoflcerning  the  said  term  of        years  shall  be  fully 
performed  and  satisfied,  or  shall  become  unnecessary 
or  incapable   of  taking  effect,  and   all   costs  and 
charges  of  the  said  {trustees,^  and  each  of  them,  and 
their,  and  each  of  their  executors,  administrators, 
andassigns,  attending  the  same,  (if  any,)  shall  be  fully 
pud  off  and  discharged,  then,  and  in  such  case,  and 
immediately  thereupon,  the  said  term  of  years 

&ball  subject,  and  without  prejudice  to  any  disposi- 
tion which  shall  have  been  made  of  the  premises 
comprised  therein  for  the  purpose  aforesaid,  abso- 
lutely cease,  determine,  and  be  void. 

And  this  indenture  further  witnesseth,  and  the  p«>^^o°  ^o^ 
s^d  [annuitant]  doth  hereby,  for  himself,  his  execu-  ^^^ofan 
tors,  administrators,  and  assigns,  covenant,  promise,  annuity, 
and  agree  with  and  to  the  said  \j^rantor^'\  his  execu- 
tors, administrators,  and  assigns,  (or)  [provided  al- 
ways, &C.,]  that,  in  case  the  said  [grantor,']  his  exe- 
CQtors,  administrators,  or  assigns,  shall  at  any  time 
hereafter  be  minded  or  desirous  of  repurchasing  the 
said  annuity,  yearly  rent,  or  sum  of  L.  ,  and 

of  such  their  or  his  intention  shall  give  notice  in 
writing  unto  the  said  [annuitant^']  his  executors,  ad- 
mmistrators,  or  assigns,  that  then,  and  in  that  case, 
he,  the  said  {jannuitant^'l  his  executors,  administra- 
tors, or  assigns,  shall  and  will,  at  the  end  of  three 
calendar  months  from  the  day  on  which  such  notice 
shall  be  given  as  aforesaid,  on  receiving  of  and  from 
the  said  {grantor^^  his  heirs,  executors,  administra- 
tors, or  assigns,  all  sum  and  sums  of  money  whatsoever 
which  shall  be  then  due  for,  or  on  account  of,  the 

arrears  of  the  said  annuity,  yearly  rent,  or  sum  of 

Ia       ,  up  to  the  day  of  repurchasing  the  same,  and 
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all  the  sum  and  sums  of  money  which  shall  then  be 
due  for,  and  on  account  of,  any  costs,  charges,  or  ex- 
penses, incurred  by  the  non-payment  of  the  said  an- 
nuity, accept  and  take  for  the  repurchase  thereof  the 
sum  of  L.  :  And  the  said  lannuitanty']  his  executors, 
administrators,  or  assigns,  shall  and  will  thereupon,  at 
the  costs  and  charges  of  the  person  or  persons  requir- 
ing the  same,  release,  assign,  or  otherwise  dispose  of 
the  said  annuity,  yearly  rent,  or  sum  of  L.  ,  which 
shall  be  so  redeemed  or  repurchased,  and  the  said 
[manors,  hereditaments,]  and  premises,  and  all  other 
securities  for  the  same,  unto  such  person  or  persons  as 
he  or  they  shall  in  that  behalf  nominate  and  appoint, 
and  acknowledge,  or  cause  to  be  acknowledged,  satis- 
faction on  the  record  of  the  said  judgment  that  shall 
be  entered  up  on  the  said  warrant  of  attorney  as 
aforesaid,  and  do  every  other  act  and  deed  or  thing 
necessary  or  advisable  for  the  avoiding,  releasing, 
assigning,  vacating,  and  discharging  as  well  the  said 
annuity,  yearly  rent,  or  sum  of  L.  ,  as  the  seve- 
ral securities  given  for  the  payment  of  the  same  as 
aforesaid,  as  by  the  said  [grantor^]  his  executors,  ad- 
ministrators, or  assigns,  or  his  or  their  counsel  in 
the  law,  shall  be  reasonably  advised,  devised^  and 
required. 

COVENANTS. 

From  one  per-      And  [cach  of  them]  the  said  doth  for  him- 

tenante^^*"*     ®®^^»  ^"  hcirs,  cxecutors,  and  administrators,  grant, 

covenant,  promise,  and  agree,  to  and  with  the  said 
his  heirs'^  and  assigns,  by  these  presents,  in 

manner  following ;  (that  is  to  say,) 
Teiuttitoin  And  the   said  A.  B.  doth  hereby,  for  himself, 

conunon.        jjjg  heirs,  executors,  and  administrators,  and  for  the 

*  "Where  the  covenants  afibct  personalty,  as  in  conveyance 
of  leaseholds,  or  for  payment  of  mortgage-money,  the  words 
executors  and  admhiistrators  must  be  inserted  for  heirs,  with 
respect  to  the  covenantee. 
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estate,  title,  possession,  and  further  assurance  of  the 
one  undivided  moiety  of  him,  the  said  A.  B.,  of  and 
in  the  said  and  other  hereditaments  intended 

to  be  hereby  released,  and  not  further  or  otherwise, 
and  the  said  C.  D.  doth  hereby,  &c«,  as  before. 

And  the  said  A.  B.  doth  hereby  for  himself,  his  Tenant  for  Ufe 
heirs, executors,  and  administrators,  and  for  the  estate,  andwoMta- 
title,  possession,  and  further  assurance,  during  his    '''°*^ 
life  only,  of  the  said  messuage,  lands,  and  other  here- 
ditaments hereinbefore  released,  or  intended  so  to  be. 
And  the  said  C.  D.  doth  hereby  for  himself,  his  heirs, 
executors,  and  administrators,  and  for  the  estate,  title, 
possession,  and  further  assurance  of  the  same  mes- 
suage^ lands,  and  other  hereditaments  in  remainder 
Of  reversion,  in  fee-simple,  immediately  expectant 
on  the  decease  of  the  said  A.  B.,  grant,  &c. 

And  the  said  A.  B«,  so  far  as  respects  the  one  nn-  From  pervons 
divided  third  part,  or  share  of  himself,  and  the  said  w^^d  in  right 
£.,  his  wife,  in  her  right  of  or  in  the  messuage,  lands,  o^  **»«^^^«*- 
and  other  hereditaments  hereinbefore  related,  or  in- 
tended so  to  be,  doth  hereby  for  himself,  his  heirs, 
executors,  and  administrators,  and  the  said  C.  D., 
&Cn  as  above. 

And  each  and  every  of  them,  the  said  From  §ever»i 

«o  far  only  as  relates  to  his  own  acts  and  deeds,  and  J^JJJ^^  * 
not  as  to  the  acts  or  deeds  of  the  others,  or  any  other  against  iiw 
of  them,  doth  hereby  for  himself,  his  heirs,  executors,  cumbranoM. 
and  administrators,  covenant  and  declare  with  ftnd 
to  the  said  his  heirs,  executors,  administrators, 

and  assigns,  respectively,  that  they  the  said 
have  not,  nor  hath  any  of  them  respectively,  &c. 

For  Tide  in  Purchase  Deeds, 

And  the  said  [vendor']  for  himself,  his  heirs,  exe-  Thatvencioria 
enters,  and  administrators,  [if  the  wife  is  a  party^  8«*««d. 
^  for  himself  and  the  said  £•,  his  wifie,  his  and  her 
heirs,  &c.,"J  doth  hereby  grant,  covenant,  promise, 
and  agree,  to  and  with  the  said  [purchaser^']  his  heirs 
[appointees]  and  assigns,  in  manner  following :  (that 
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is  to  say,)  that  for  and  notwithstanding*  any  aet,  deed, 
matter,   or  thing  by  him  the  said  [vendoTf']  (and 
E.  his  wifey  or  either  of  themi)  or,  *<  by  the  said 
S.  M^  deceased,"  &c.  [the  covenants  should  go  vp 
to  the  last  purchofie^deed^  or  any  person  or  persons 
lawfully  claiming  by,  from,  under,  or  in  trust  for 
him  [them,']  made,  done,  committed,  executed,   or 
suffered,  to  the  contrary,  he  the  said  {vendor']  now 
is  [or,  they  the  said  vendor  and  £.  his  wife  are,  or 
one  of  them  is]  lawfully,  rightfully,  and  absolutely 
seised  of,  or  well  entitled  to  the  messuage,  &c.,  here- 
by released,  or  intended  so  to  be,  and  every  part  there- 
of, for  an  absolute  and  indefeasible  estate  of  inherit- 
ance in  fee-simple,  [or,  for  and  during  the  natural 
life  of,  &c. ;  or,  if  a  remainder  or  reversion^  after 
the  word  entitled,  say,  *'  To  the  remainder  or  rever- 
sion of  him  the  said  [vendor,]  expectant  as  aforesaid, 
of  and  in,  &c.  >*  if  a  moiety  or  other  portion^  say, 
"  Of  the  undivided  moiety,  half-part,  or  share,  (or 
undivided  third  part  or  share,)  of  him  the  said  (ven- 
dor,)  of  and  in,  &c.,'']  without  any  condition,  use, 
trust,  power  of  revocation,  or  other  restraint,  cause, 
matter,  or  thing  whatsoever,  to  alter,  defeat,  incum- 
ber, revoke,  or  make  void  the  same/ 
Good  right  to       And  that  (for  and  notwithstanding  any  such  act, 
^*^^^'   li     deedf  matter,  or  thing,  as  aforesaid)  he  the  said 
[vendor]  now  hath  in  himself  [or,  they  the  said  (ven-- 
dor)  and  £•  his  wife,  now  have  in  themselves,  or  one 
of  them  hath  in  himself  or  herself,]  good  right, 
full  power,  and  lawful  and  absolute  authority,  to  grant, 
release,  and  convey  the  said,  &c.,  [see  preceding  co- 
venant,"] with  the  appurtenances,  unto  and  to  the  use 

*  These  words  at  the  commencement  of  the  covenants  for 
title  have  been  held  to  qualify  them  all,  without  a  repetition 
of  them  at  the  commencement  of  the  subsequent  usual  cove- 
nants.    (Hesse  y.  Stevenson,  3  Bos.  &  P.  574.) 

'  This  covenant  is  seldom  inserted  in  small  purdiases,  the 
same  being  comprised  in  the  next  coTemmt,  that  the  vendor 
has  good  right  to  convey. 
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of  the  said  [purchaser,']  his  hein  and  assignsi  [for 
and  during  the  natural  life  of,  &c.J  in  manner  afore- 
said, and  according  to  the  true  intent  and  meaning  of 
these  presents.' 

And  also,  that  it  shall  and  may  be  lawful  for  the  For  qniei  «»• 
.  said  ^jpurchaser,']  his  heirs  and  assigns,*^  from  time  J<*y™ent. 
to  time,  and  at  all  times  hereafter,  peaceably  and 
qnietly  to  enter  upon,  have,  hold,  occupy,  po6ses8» 
and  enjoy  the  said,  &c^  [see  the  first  covenant,']  here- 
by released,  or  intended  so  to  be,  with  their  appur- 
tenances, and  to  receive  and  take  the  rents,  issues, 
and  profits  thereof,  and  every  part  thereof,  [for  and 
daring  the  natural  life  of,  &c.,]  without  any  let,  suit, 
trouble,  eviction,  claim,  or  demand  whatsoever,  of 
or  by  the  said  [vendor,']  or  any  person  or  persons 
lavfully  claiming  from,  under,  or  in  trust  for  him 
[or,  them ;  or,  by,  from,  or  under ;  or^  in  trust  for 
the  said,  &c.] 

And*  that  free  and  clear,  and  freely  and  clearly  Free  from  in. 
acquitted,  exonerated,  and  for  ever  discharged  or  cumbrMoee. 

'  This  covenant  may  be  shortened  thus  :  *'  He  the  said 
[vendor]  now  hath  in  himself  good  right  to  grant,  release, 
and  convey  the  said  hereditaments  hereby  released,  with  the 
appurtenances,  nnto  the  said  [purchasert]  his  heirs  and  as- 
signs, in  manner  aforesaid,  according  to  the  true  intent  and 
meaning  of  these  presents." 

^  Shortened  thus :  [after  the  word  assigns,  say,]  **  immedi- 
ately after  the  execution  of  these  presents,  to  enter  upon  and 
enjoy  the  said  hereditaments  hereby  released,  with  the  ap- 
pnrtenances,  and  to  receive  and  taJce  the  rents  and  profits 
thereof,  for  his  and  their  own  use  and  benefit,  without  any 
intermption  whatsoever  from  or  by  the  said  [vendor,]  or 
his  heirs,  or  any.' person  claiming  through  or  in  trust  for 
him," 

^  Shortened  thus :  *'  And  that  free  and  dear,  or  other- 
wise,  by  the  said  [vendor,]  his  heirs,  executors,  or  admini- 
strators, well  and  sufficiently  indemnified  of,  from,  and 
against  all  estates,  titles,  troubles,  liens,  charges,  and  in- 
ounbrances  whatsoever,  made,  done,  or  permitted  by  the 
said  [vendor,']  or  any  person  claiming  through  or  in  trust 
for  him." 


theraisur 
ance. 
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Otherwise,  by  the  said  [vendor,']  his  heirs,  executors^ 
and  administrators,  veil  and  sufficiently  saved,  kept 
harmless,  and  indemnified,  of,  from,  and  against  all 
former  and  other  gifts,  grants,  bargains,  sales,  join- 
tures, dowers,  uses,  trusts,  entails,  wills,  statutes, 
judgments,  executions,  rents,  sums  of  money,  forfei- 
tures, re-entries,  and  all  other  estates,  titles,  trou- 
bles, charges,  and  incumbrances  whatsoever,  had, 
made,  executed,  or  suffered  b^''  the  said  [vendor,'] 
[or  the  said  £.  his  said  wife,]  or  any  person  or  per- 
sons lawfully  claiming,  or  to  claim,  from,  under,  or  in 
trust  for  him,  her,  or  them,  or  any  of  them  respeo- 
tively.^ 
And  fOT  fur-  And  further,  that  he,  the  said  [vendor,]  and  his 
*  ""'  ""  heirs,  [or,  that  they,  the  said  [vendor,]  and  E.  his 
wife,  and  their  heirs,]  and  all  and  every  other  person 
and  persons  whosoever,  having  or  claiming,  or  who 
shall  or  may  have  or  claim,  any  estate,  right,  title, 
or  interest,  at  law  or  in  equity,  in,  to,  or  out  of  the 
said,  &c.,  \8ee  first  covenant,']  hereby  released,  or  in- 
tended so  to  be,  or  any  of  them,  or  any  part  thereof, 
from,  under,  or  in  trust  for  him,  the  said  [vendor,^ 
[or,  from,  under,  or  in  trust  for  the  said  [vendor,"] 
and  £.  his  wife,  or  either  of  them,  or  the  said,  &c«,] 
shall  and  will,  from  time  to  time,  and  at  all  time 
hereafter,  upon  every  reasonable  request,  and  at  the 
proper  costs  and  charges  of  the  said  [purchctser^  his 
heirs,  [appointees,]  or  assigns,  make,  do,  acknowledge, 
and  execute,  or  cause  or  procure  to  be  made,  done, 
acknowledged,  and  executed,  all  and  singular  such 
further  and  other  lawful  and  reasonable  acts,  deeds, 
things,  conveyances,  and  assurances,  in  the  law  what- 
soever, for  the  further,  better,  and  more  absolutely 
granting,  conveying,  and  assuring  the  said,  &c.,  here- 


^  Any  charges  affecting  the  premises  should  he  here  ex- 
cepted, as, "  other  than  and  except  the  said  mortgage-debt,  or 
sum  of  L.       due  to  the  said  on  the  security  of  the  said 

iodenture  of  and  the  term  of  years  thereby  created 

therein  as  aforesaid." 
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bjr  released,  or  intended  so  to  be,  and  every  part 
thereof,  with  tiie  appurtenances,  unto  and  to  the  use 
of  the  said  purchaser,  his  heirs  and  assigns,  [or  to  the 
uses,  upon  the  trusts,  and  with  the  power  hereinbe* 
fore  declared  and  contained,  of  and  concerning  the 
same,  for  the  benefit  of  the  said  [purchaseTf]  his 
heirs  or  assigns,]  as  by  him  or  them,  or  his  or  their, 
or  aoy  of  their  counsel  in  the  law,  shall  be  reason- 
ably devised,  or  advised,  or  required.^ 

And  the  said  A.  B.  doth  hereby  for  himself,  his  heirs,  CoreiMnt  by 
executors,  and  administrators,  covenant  and  declare  J^irt  to-*** 
to  and  with  the  said,  &c.,  his  [heirs,]  executors,  admi-  cumbered, 
nistrators,  and  assigns,"*  that  he,  the  said,  &c.,  hath  not 
ttt  any  time  heretofore  made,  done,  committed,  exe- 
cuted, or  suffered,  or  caused  or  procured  to  be  made, 
done^  committed,  executed,  or  suffered,  any  act,  deed, 
matter,  or  thing  whatsoever,  whereby  the  said  mes- 
suages, &C.,  hereinbefore  described,  and  hereby  [as- 
signed,] or  intended  so  to  be,  [or  the  said  term  of  five 
hundred  years,]  are,  is,  can,  shall,  or  may  be  [sur- 
rendered, forfeited,  impeached,]  charged,  or  incum- 
bered, in  title,  estate,  or  otherwise  howsoever. 

And  the  said  A.  B.  doth  hereby  for  himself,  his  CoTenantt  fbr 
beirs,  executors,  and  administrators,  covenant,  pro- **"®*^*^''- 
mise^  and  agree  with  and  to  the  said  C.  D.|  hisj^^o^^^ 

leasehold  pre- 
miaes. 
'  Shortened  thus :  "  And  moreover,  that  he  the  said  [ven* 

dor]  and  his  heirs,  and  all  persons  whosoever,  claiming 
tlvoiigh  or  in  trust  for  him,  shsdl  and  will,  at  the  request  and 
cfasrges  of  the  said  [purchctseTf]  his  heirs  and  assigns,  make 
sad  perfect  all  further  assurances  that  may  be  necessary  for 
the  mere  effectually  conveying  the  said  hereditaments  here- 
by released,  with  the  appurtenances,  unto  the  said  [pur^ 
cftoser,]  his  heirs  and  assigns,  according  to  the  true  intent 
and  meaning  of  these  presents,  as  by  the  said  {jturchtiser,'] 
his  heirs  or  assigns,  or  his  or  their  counsel  in  the  law,  shall 
be  devised." 

"*  Shortened  thus :  **  That  he  the  said  [^.  B."]  hath  not 
made,  done,  or  committed  any  act,  deed,  matter,  or  thing 
wfaatsoeyer,  whereby  the  said  hereditaments  may  be  in  any 
manner  incumbered." 
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heirs,  executors,  administrators,  and  assigns,  in  man- 
ner following ;  that  is  to  say,  that  for  and  notwith- 
standing any  act,  deed,  matter,  or  thing  whatsoever 
by  him  the  said  A.  B.  had,  made,  done,  committed, 
Hath  good      or  suffered  to  the  contrary,  he  the  said  A.  B.  now 
right  to  con-  iiath  in  himself  good  right,  full  power,  and  lawful 
^^*  and  absolute  authority,  to  grant,  bargain,  sell,  release, 

and  confirm  the  said  freehold  messuages,  and  other 
hereditaments  hereinbefore  granted  and  released,  or 
intended  so  to  be,  with  the  appurtenances  thereunto 
belonging,  unto  and  to  the  use  of  and  in  trust  for  the 
said  C.  D.,  his  heirs,  appointees,  and  assigns,  in  manner 
aforesaid,  and  according  to  the  true  intent  and  mean- 
ing of  these  presents.  And  also  to  assign  the  said 
leasehold  messuages  and  other  premises  hereinbefore 
assigned,  or  intended  so  to  be,  with  the  appurtenances 
thereunto  belonging,  unto  the  said  C.D^  his  heirs  and 
assigns,  for  and  during  all  the  residue  and  remainder, 
now  to  come  and  unexpired,  of  the  term  or  terms  for 
which  the  same  premises  respectively  are  holden,  in 
manner  aforesaid,  and  according  to  the  true  intent 
and  meaning  of  these  presents. 
For  Quiet  And  also,  that  it  shall  and  may  be  lawful  to  and 

eojoymeDt.  for  the  said  C.  D.,  his  heirs,  [appointees,]  and  assigns, 
from  time  to  time,  and  at  all  times  hereafter,  peace- 
ably and  quietly  to  enter  into  and  upon,  and  to  have, 
hold,  occupy,  possess,  and  enjoy  the  said  freehold 
and  leasehold  hereditaments  and  premises  here- 
inbefore granted,  released,  and  assigned  respect- 
ively, or  intended  so  to  be,  and  every  of  them, 
and  every  part  thereof,  and  to  receive  and  take  the 
rents  and  profits  thereof,  and  of  every  part  thereof 
respectively,  to  and  for  his  and  their  own  use  and 
benefit,  without  the  lawful  let,  suit,  trouble,  denial, 
eviction,  interruption,  claim,  or  demand  whatsoever, 
of  or  by  him,  the  said  A.  B.,  his  heirs,  executors,  or 
administrators,  or  by  any  other  person  or  persons 
whomsoever,  lawfully  claiming  or  to  claim,  by,  from, 
under,  or  in  any  trust  for  him,  them,  or  any  of  them^ 
or  the  said  I,  JB,  or  F,  B.  deceased^  or  either  oftheK^ 
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[ifii  he  ike  conveyance  afan  equity  ef  reden^wn^ 
aufy  "  except  the  said  I.  W.,  his  heirs^  executors, 
administratorsy  and  assigns,  in  respect  of  his  said 
mortgage.'^  And  that  free  and  clear,  and  freely  Free  from  in- 
and  clearly,  and  absolutely  exonerated,  released,  and  c™»^»«»«»- 
for  erer  dischai^ed,  or  otherwise,  by  the  said  A.  B^ 
his  heirs,  executors,  or  administrators,  well  and  suf- 
fidently  saved,  defended,  kept  harmless,  and  indem- 
nified, of,  from,  and  against  all  and  all  manner  of 
former  and  other  gifts,  grants,  bargains,  sales,  mort* 
gages,  surrenders,  assignments,  jointures,  dowers, 
right  and  title  of  dower,  free  bench,  uses,  trusts,  en- 
tails,wills,  debts,  recognizances,  judgments,  executions, 
rents,  arrears  of  rent,  sum  and  sums  of  money,  annui- 
ties, re-entries,  and  all  other  estates,  titles,  troubles, 
charges,  and  incumbrances  whatsoever,  either  already 
or  hereafter  to  be  had,  made,  executed,  or  suffered 
by  the  said  A.  B.,  his  heirs,  executors,  or  admini- 
strators, or  by  any  other  person  or  persons  whomso- 
ever, lawfully  claiming  or  to  claim,  by,  from,  under,  or 
in  trust  for  him,  them,  or  any  of  them,  or  the  said 
h  B,  or  F.  -B.  deceased^  or  either  ofthem^  {except  as 
aforesaid*)  And  further,  that  he,  the  said  A.  B.,  his  For  farther 
heirs,  executors,  administrators,  and  assigns,  and  all  assnranoe. 
and  every  other  person  or  persons,  having  or  law- 
^lly  claiming,  or  who  shall  or  may  have  or  lawfully 
claim  any  estate,  right,  title,  interest,  inheritance, 
use,  trust,  property,  claim,  or  depaand  whatsoever, 
either  at  law  or  in  equity,  of,  in,  to,  out  of,  or  upon 
the  said  freehold  and  leasehold  messuages  and  pre- 
mbes,  hereinbefore  granted  and  released  and  as- 
signed respectively,  or  intended  so  to  be,  with 
their  appurtenances,  or  any  of  them,  or  any  part 
thereof  respectively  as  aforesaid,  (except  as  aforesaidy) 
shall  and  will,  from  time  to  time,  and  at  all  times 
hereafter,  at  every  reasonable  request,  and  at  the 
costs  and  charges  in  the  law  of  the  said  C.  D.,  his 
heirs,  appointees,  executors,  administrators,  and  as- 
signs respectively,  make,  do,  acknowledge,  perform, 
and  execate,  or  cause  or  procure  to  be  made,  done, 
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acknowledged,  performed,  and  executed,   all   and 
every  such  further  and  other  lawful  and  reasonable 
acts,  deeds,  matters,  and  things,  conveyances^  sur- 
renders,  assignments,   and  assurances   in  the   law 
whatsoever,  for  the  further,  better,  and  more  perfectly 
and  absolutely  granting,  conveying,  and  assuring  the 
said  freehold  messuages  and  other  hereditaments, 
hereinbefore  granted  and  released,  or  intended  so  to 
be,  unto  and  to  the  use  of  the  said  C.  D.,  his  heirs, 
appointees,   and   assigns ;    and   for  assigning    and 
assuring  the   said  leasehold,  messuages,   and   pre- 
mises hereinbefore  assigned,  or  intended  so  to  be, 
with  their  appurtenances,  unto  the  said  C.  D.,  his  ex* 
ecutors,  administrators,  or  assigns,  for  all  the  resi- 
due and  remainder  which  shall  be  then  to  come  and 
unexpired  of  the  term  or  terms  of  years  then  sub- 
sisting, or  to  be  granted  by  way  of  renewal  therein 
respectively,  according  to  the  true  intent  and  mean- 
ing of  these  presents,  as  by  the  said  C.  D.,  his  heirs, 
executors,  administrators,  or  assigns,'  or  his  or  their 
counsel  in  the  law,  shall  be  reasonably  devised,  or 
advised,  and  required. 
Coreoant  for       He  the  said  W.  B.  for  himself,  his  heirs,  executors, 
tioorfdeeds.  *^"^  administrators,  doth  hereby  covenant,  promise, 
and  agree,  to  and  with  the  said  J.  M.,  his  heirs  and 
assigns,  in  manner  following ;  that  is  to  say,  that  he 
the  said  W.  B.,  his  heirs,  executors,  administratorsy 
or  assigns,  or  some  or  one  of  them,  (unless  prevent- 
ed hy  fire  or  some  other  inevitable  accidenty)  shall 
and  will,  from  time  to  time,  and  at  all  times  here- 
after, upon  every  reasonable  request,   and  at  the 
ccTsts  and  charges  of  the  said  J.  M.,  his  heirs,  [ap- 
pointees,] or  assigns,  produce  and  show  forth,  or 
cause  or  procure  to  be  produced  and  shown  forth, 
in  England,  and  not  elsewhere,  unto  the  said  J.  Mn 
his  heirs,  [appointees,]  or  assigns,  or  any  of  them,  or 
his,  their,  or  any  of  their  agents  or  attorneys,  or  at 
any  trial,  hearing,  commission,  or  examination,  in  or 
,  directed  by  any  court  or  courts  of  law  or  equity  in 
England,  all  and  every  or  any  of  the  several  deeddt 
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eridences,  and  writings,  mentioned  or  comprised  in 
file  schedule  to  these  presents,  (which  relate  to  and 
concern  the  estate  and  title  of  and  to  not  only  the 
and  other  hereditaments  hereby  or 

intended  so  to  be,  but  also  certain  other  heredita- 
ments of  greater  value,  of  or  belonging  to  him  the 
said  W.  B.,)  when  and  as  often  as  there  shall  be 
occasion  to  inspect  or  produce  the  same  or  any  of 
tfaem,  for  the  maintenance,  making  out,  defending, 
or  proving  the  estate,  right,  title,  property,  or  posses- 
sion of  him  the  said  J.  M.,  his  heirs,  appointees,  or 
assigns,  or  his  or  their  trustee  or  trustees,  or  any  of 
tbem,  in  or  to  the  and  other  hereditaments  herein- 
before or  intended  so  to  be,  or  any  part  thereof. 

And  also,  that  he  the  said  W.  B.,  his  heirs,  And  for  tht 
executors,  administrators,  or  assigns,  or  some  or  one  deUyery  of 
of  them,  shall  and  will,  from  time  to  time,  and  at  ^^^^' 
all  times,  upon  request  for  that  purpose,  (unless 
prevented  hy  fire  or  other  inevitable  accident^  as 
oforesaidj)  give  or  deliver  unto  the  said  J.  M., 
his  heirs,  [appointees,]  or  assigns,  but  at  the  proper 
costs  and  charges  of  the  person  or  persons  request- 
ing the  same,  a  copy  or  copies,  attested  or  unattest- 
ed, of,  or  extracts  from,  all  or  any  part  of  each  or 
any  of  the  same  deeds,  papers,  and  writings,  and 
suffer  such  copies  or  extracts  to  be  examined  and 
compared  with  the  originals,  either  by  the  said  J.  M., 
bis  heirs,  appointees,  or  assigns,  or  by  any  person  or 
persons  whom  he  or  they  shall  appoint,  and  also 
M\  and  will  in  the  meantime  keep  and  preserve 
the  said  deeds,  evidences,  and  writings,  and  every  of 
^hem,  safe,  whole,  uncancelled  and  undefaced,  all 
losses  and  damages  by  fire  or  other  inevitable  acci- 
dent as  aforesaid  only  excepted. 

And  the  said  (purchaser)  doth  hereby  for  himself,  Covenant 
his  heirs,  executors,  and  administrators,  covenant,  ^j^™  *^®P"'' 
promise,  and  agree  with  and  to  the  said  (vendor,)  his  equity  of  re- 
heirs,  executors,  and  administrators,  that  he  the  said  dempdonfor 
(purchaser,)  his  heirs,  executors*  administrators,  and  pay™«^o' 

1     II        J      Ml'       II         1         I  .     themortgage- 

assigns,  shall  and  will  well  and  truly  pay,  or  cause  to  ironey; 


94 


COVENANTS. 


and  to  ixL" 
dcnmify  the 


be  paid,  unto  the  said  (mortgagee,)  his  executors, 
administrators,  or  assigns,  the  said  principal  sum  of, 
&c.,  secured  to  him  by  the  said  recited  mortgage,  and 
all  interest  henceforth  to  grow  due  thereon ;  and  also 
shall  and  will,  from  time  to  time,  and  at  all  times 
hereafter,  save,  defend,  keep  harmless  and  indemni- 
fied, the  said  (vendor^)  his  heirs,  executors,  and  ad- 
ministrators, and  his  and  their  lands,  tenements, 
goods,  and  chattels,  of,  from,  and  against  the  said 
mortgage,  debt,  or  sum  of,  &c«,  and  the  interest 
henceforth  to  grow  due  fpr  the  same,  as  aforesaid ; 
and  also  of,  from,  and  against  all  and  all  manner  of 
actions,  suits,  and  proceedings,  at  any  time  here- 
after brought  or  prosecuted  against  the  said  (pur- 
chaser,) his  heirs,  executors,  administrators,  and  as- 
signs, and  all  costs,  charges,  and  damages,  which  he 
or  they  shall  be  put  unto,  by  reason,  or  on  account, 
or  in  respect  of  the  non-payment  thereof,  or  of  the 
covenant  in  the  said  mortgage  contained,  for  pay- 
ment of  the  same. 

And  the  said  A.  B.  doth  hereby  for  himself,  bis 
heirs,  executors,  administrators,  and  assigns,  cove- 
nant, promise,  and  agree  to  and  with  the  said  C.  D., 
his  heirs,  executors,  administrators,  and  assigns,  [or 
<'  his  executors,  administrators,  and  assigns,"]  in  man- 
ner following ;  (that  is  to  say,)  that  for  and  notwith* 
standing  any  act,  deed,  matter,  or  thing  tchatsoever, 
That  lease  is  at  any  time  heretofore  made,  done,  committed,  exe- 
Taiid.  cuted,  or  knowingly  omitted  or  suffered  by  him  to 

the  contrary,  the  said  hereinbefore  recited  indenture, 
of  the  day  of  ,  is  a  good  and  valid  de- 

mise and  lease  in  all  respects,  both  at  law  and  in 
equity,  and  is  not  in  any  manner  forfeited,  surren- 
dered, or  otherwise  become  void  or  voidable.  And 
also  that  for  and  notivithstanding  any  such  acU 
deed,  matter,  or  thing,  as  aforesaid,  he  the  said  A.6. 
hath  in  himself  good  right,  full  power,  and  lawful  and 
Absolute  authority,  to  assign  the  said  premises  hereby 
assigned,  or  intended  so  to  be,  according  to  the  true 
intent  and  meaning  of  these  presents* 


Covenant  in 
an  assign- 
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And  further,  that  it  shall  and  may  be  lawful  to  and  Quiet  enjoy- 
for  the  said  C.  D.,  his  heirs  [or  his  executors,  admi-  ^°^^- 
DJstrators,]  and  assigns,  from  time  to  time,  and  at  all 
times  hereafter  during  the  continuance  of  the  [said 
term  of  years,  (or)  the  lives  of  the  said  £•  F. 

and  G.  H.,]  peaceably  and  quietly  to  enter  into,  and 
to  have,  hold,  use,  occupy,  possess,  and  enjoy  the 
said  messuages,  tenements,  hereditaments,  and  pre* 
mises  hereinbefore  described,  and  to  receive  and 
take  the  rents  and  profits  thereof,  and  of  every  part 
thereof,  to  and  fur  his  and  their  own  use  and  be- 
Defit,  for  all  the  residue  of  the  said  term  of 
years,  [or  of  the  lives  of  the  said  £.  F.  and  G.  H.,] 
without  any  lawful  let,  suit,  trouble,  denial,  evictioot 
or  interruption,  of,  from,  or  by  the  said  A.  B.,  or  of, 
from,  or  by  any  other  person  or  persons  lawfully 
claiming,  or  to  claim  from,  by,  under,  or  in  trust  for 
them  or  any  of  them. 

And  that  free  and  clear,  and  freely  and  clearly  ^'^e^^^Mn  in. 
acquitted,  exonerated,  and  discharged,  or  otherwise,  *^'*°^^^"***** 
by  the  said  A.  B.,  his  heirs,  executors,  or  admini- 
strators, well  and  sufficiently  saved,  defended,  kept 
harmless,  and  indemnified,  of,  from,  and  against  all 
former  and  other  gifts,  grants,  bargains,  leases,  mort^ 
gages,  estates,  titles,  troubles,  charges,  and  incum- 
brances whatsoever,  other  than  and  except  the  yearly 
rents  reserved  by  the  said  indenture  of  lease  as  afore- 
said, and  the  covenants,  provisos,  and  agreements 
therein  contained  on  the  lessee's  or  tenant's  part  to 
be  paid,  observed,  and  performed. 

And  moreover,  that  he  the  said  A.  B.,  his  heirs.  For  further 
executors,  and  administrators,  lor  his  executors  and  assurance, 
administrators,  in  case  of  chattel- leases^']  and  every 
other  person  having,  or  lawfully  or  equitably  clain^ 
ing,  or  who  shall  or  may  have,  or  lawfully  or  equit- 
ably claim  any  estate,  right,  titJe,  trust,  or  interest 
in,  to,  or  out  of  the  said  messuages,  and  premises 
hereby  assigned,  or  intended  so  to  be,  or  any  part 
thereof}  from,  by,  under,  or  in  trust  for  him,  them, 
or  any  of  them,  shall  and  will,  from  time  to  time,  and 
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at  all  times  hereafter  during  the  continuance  of  the 
said  lease  or  term,  on  every  reasonable  request,  and 
at  the  proper  costs  and  charges  in  the  law  of  the  said 
C.  D.,  his  heirs,  [or  his  executors,  administrators,]  and 
assigns,  make,  do,  and  execute,  or  cause  or  procure 
to  be  made,  done,  and  executed,  all  such  further  and 
other  lawful  and  reasonable  acts,  deeds,  and  things, 
assignments,  conveyances,  and  assurances  in  the  law 
whatsoever,  for  the  better,  more  perfectly,  and  abso- 
lutely assigning  and  assuring  the  said  messuages  and 
premises  unto  the  said  C.  D.,  his  heirs  [or  his  exe- 
cutors, administrators,]  and  assigns,  during  the  lives 
of  the  said,  &c»,  and  the  life  of  the  survivor  of  them, 
[OTy  during  all  the  rest  and  residue  of  the  said  term 
of  years  therein,]  but  subject  as  aforesaid,  as 

by  the  said  C.  D.,  his  heirs  [or  his  executors,  admi- 
nistrators,] and  assigns,  or  his  or  their  counsel  in  the 
law,  shall  be  reasonably  advised,  devised,  or  required. 
By  Mdgnor  And  further,  that  the  rent  in  and  by  the  said  re- 
^*  "^  *®'  cited  indenture  of  lease  reserved,  and  the  covenaDts, 
conditions,  and  agreements  therein  contained,  and  on 
the  lessee's  part  to  be  paid,  kept,  observed,  and  per- 
formed, and  all  taxes,  rates,  and  assessments,  due  and 
payable  by  the  occupier  of  the  said  premises,  are  and 
have  been  well  and  truly  paid,  kept,  done,  performed, 
and  fulfilled  up  to  the  day  of  last. 

To  w  rent  And  the  said  C.  D.  doth  hereby  for  himself,  his 
corenante?"  heirs,  executors,  and  administrators,  covenant,  pro- 
mise, and  agree,  to  and  with  the  said  A.  B.,  his 
heirs,  executors,  and  administrators,  in  manner  fol- 
lowing ;  (that  is  to  sa}^)  that  he  the  said  C.  D.,  his 
executors,  administrators,  and  assigns,  during  the 
continuance  of  the  said  demise,  shall  and  will  pay  the 
said  rent  in  and  by  the  said  indenture  of  lease  re* 
served  and  contained,  and  perform  and  keep  all  and 
singular  the  covenants,  conditions,  and  agreements 
therein  contained,  and  which  from  the  said 
day  of  last,  by  and  on  the  part  of  the  tenant 

or  assignee  of  the  said  premises,  are  or  ought  to  be  , 
paid,  performed,  and  kept,  according  to  the  purport ! 
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a&d  trae  intent  and  meaning  of  the  said  recited  in- 
denture of  lease. 

^nd  shall  and  will  from  time  to  time,  and  at  all  CoTenaatof 
times  during  the  continuance  of  the  said  demise,  *^^*°*°*^- 
save,  defend,  keep  harmless,  and  indemnified,  the 
said  A.  B.,  his  heirs,  executors,  and  administrators. 
Slid  his  smd  their  lands  and  tenements,  goods  and 
chattels,  of  and  from  the  same  rents,  covenants,  and 
agreements,  and  every  breach,  default,  or  neglect,  of 
or  in  payment  or  performance  thereof  respectively. 
And  of,  from,  and  against  all  actions,  suits,  costs, 
damages,  and  expenses  whatsoever,  which  he  or  they, 
or  any  of  them,  shall  or  may  pay,  bear,  or  sustain,  or 
which  shall  or  may  arise  or  be  occasioned  by  reason 
of  the  non-payment  of  the  said  rent,  or  the  non -per- 
formance or  non-observance  of  the  said  covenants 
or  agreements,  or  any  of  them  respectively. 

In  mortgage  Deeds. 
And  the  said  A.  B.  doth  hereby  for  himself,  his  heirs,  For  payment 
executors,  and  administrators,  covenant,  promise,  and  ^^J^*p^ 
agree  with  and  to  the  said  C.  D.,  his  executors,  ad  mini-  *"  "* 
strators,  and  assigns,  that  he,  the  said  A.  B.,  his  heirs, 
executors,  or  administrators,  shall  and  will  well  and  truly 
psty,  or  cause  to  be  paid,  unto  the  said  C.  D.,  his  exe-        ^ 
cutors,  adminisU'ators,  or  assigns,  [the  sum  of  L.         , 
oflawiful  money  of  Great  Britain  and  Ireland,  on  the 
day  of  now  next  running,  together  with 

interest  thereon  after  the  rate  of  per  cent,  per 

annum,  without  any  deduction  or  abatement  what- 
soever, according  to  the  true  intent  and  meaning  of 
these  presents,]  (or)  [the  aforesaid  sum  of  L.  , 

and  interest,  after  the  rate  in  the  parts  and  shares,  »Anotherform 
and  on  or  at  the  days  or  times  in  the  aforesaid  pro-  ^y  reference 
vise  and  agreement  mentioned  for  payment  thereof,  ^^  redemp-^^ 
according  to  the  true  intent  and  meaning  of  these  Uon. 
presents.] 

*  This  form  is  not  bo  eonyenient  as  tke  other,  as,  in  the 
eTent  of  an  action  being  brought  upon  it,  the  proviso  must 
be  set  out  in  the  declaration. 

E 
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And  also,  that  he,  the  said  A.  B.,  his  heirs,  execu- 
tors, or  administrators,  shall  and  will,  so  long  as  the 
said  sum  of  L.  ,  and  the  interest  thereof,  or 

any  part  thereof,  shall  remain  unpaid,  duly  and 
punctually  pay,  or  cause  to  be  paid,  the  yearly 
premiums  to  become  payable  upon  the  said  policy 
of  assurance  hereby  assigned  as  aforesaid,  and  also 
do  every  other  act  necessary  to  keep  the  said  policy 
on  foot,  and  in  full  force ;  and  that  if  the  said  A.  6., 
his  heirs,  executors,  or  administrators,  shall  refuse  or 
neglect  so  to  do,  then  the  said  C.  D«,  his  executors, 
administrators,  or  assigns,  shall  and  may,  and  he  and 
they  are  hereby  authorized  to  pay  such  premium,  or 
if  the  said  policy  shall  be  forfeited,  or  shall  expire,  to 
effect  another  in  lieu  thereof,  and  to  keep  up  and 
renew  the  same  from  time  to  time  in  like  manner, 
and  thereupon,  and  in  every  such  case,  the  said 
messuage  and  other  premises  shall  stand  and  be 
charged,  and  the  said  A.  B.  doth  hereby  charge  the 
same,  with  the  payment,  as  well  of  the  foresaid  sum 
of  L.  hereby  secured  as  aforesaid,   and  the 

interest  thereof,  as  also  of  the  sum  or  sums  of  money 
to  be  advanced  in  payment  of  such  premium  or  pre- 
miums, or  in  effecting  any  such  new  policy  or  policies 
as  aforesaid,  with  interest  for  the  same  after  the  rate 
of  L.  per  cent,  per  annum,  from  the  time  or 

r€spective  times  of  advancing  the  same  until  the 
repayment  thereof,  and  the  same  several  mortgaged 
premises  shall  not  be«  redeemed  or  redeemable,  until 
such  last  mentioned  moneys  and  interest  shall  be 
fully  satisfied. 

And  the  said  A.  B.  doth  hereby  for  himself,  his 
heirs,  executors,  and  administrators,  grant,  covenant, 
promise,  and  agree  with  and  to  the  said  C.  D.,  his 
heirs  and  assigns,  by  these  presents,  in  manner  fol- 
lowing ;  that  is  to  say,  that  hcj  the  said  A.  B.,  now  is 
lawfully,  rightfully,  and  absolutely  ^seised  of  the  said 
messuage,  &c.,  hereinbefore  described,  and  intended 
to  be  hereby  granted  and  released,  with  their  appur- 
tenances, and  the  inheritance  thereof  in  fee-simple. 
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without  any  manner  of  condition,  use,  trust,  power, 
or  any  other  restraint,  eause,  matter,  or  thing  what- 
soever, to  alter,  change,  charge,  revoke,  make  void, 
lessen,  or  determine  the  same. 

And  also,  that  he,  the  said  A.  6.,  now  hath  in  himself  BigHt  w  ooa 
good  right,  full  power,  and  lawful  and  absolute  autho-  ^*^' 
rity  to  grant,  release,  and  convey  the  said  messuages, 
&C.,  and  all  and  singular  other  the  premises  hereinbefore 
described,  and  intended  to  be  hereby  granted  and  re- 
leased, with  their  appurtenances,  unto  and  to  the  use  of 
the  said  C  D.,  his  heirs  and  assigns,  in  manner  afore- 
said, according  to  the  true  intent  and  meaning  of 
these  presents. 

And  further,  that,  in  case  default  shall  happen  to  be  To  enjoy,  in 
made  in  payment  of  the  said  sum  of  L.  ,  or  of  the  ^^J^  ^" 

interest  thereof,  or  of  any  part  thereof  respectively,  at 
or  upon  the  respective  days  or  times  hereinbefore  ap- 
pointed for  payment  thereof  respectively,  contrary  to 
the  true  intent  and  meaning  of  these  presents,  it  shall 
and  may  be  lawful  for  the  said  C.  D.,  his  heirs  and  as* 
signs,  from  time  to  time,  and  at  all  times  thereafter,  to 
enter  into  and  upon,  and  to  have,  hold,  use,  occupy, 
possess,  and  enjoy  the  said  messuages,  &c., hereinbefore 
described,  and  intended  to  be  hereby  granted  and  re- 
leased, with  their  rights,  members,  and  appurtenances,  . 
and  to  receive  and  take  the  rents,  issues,  and  profits 
thereof,  and  of  every  part  thereof,  to  and  for  his  and 
their  own  use  and  benefit,  without  ^ny  let,  suit^  in- 
terruption, or  disturbance  whatsoever,  of,  from,  or  by 
the  said  A.  B«,  his  heirs  and  assigns,  or  any  other 
person  or  persons  whomsoever. 

And  that  free  and  clear,  and  freely  and  clearly  f»?««  from  in- 
acquitted,  exonerated,  and  discharged,  or  otherwise,  ^'^*™^'^^«^- 
by  the  said  A.  B.,  his  heirs,  executors,  or  admini- 
strators, well  and  sufficiently  saved,  defended,  kept 
harmless,  and  indemnified,  of,  from,  and  against  all 
and  all  manner  of  former  and  other  gifts,  grants,  bar- 
gains, sales,  leases,  mortgages,  jointures,  dowers, 
uses,  trusts,  wills,  entails,  statutes,  recognizances, 
judgments,  extents,  executions,  sum  and  sums  of 
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money,  and  of»  from,  and  against  all  and  singular 
other  estates,  titles,  troubles,  chai^ges,  and  incum- 
brances whatsoever. 

And  moreover,  that  he,  the  said  A.  B.,  and  his 
heirs,  and  every  other  person  having  or  lawfully  or 
equitably  claiming,  or  who  shall  or  may  have  or  law- 
fully or  equitably  claim  any  estate,  right,  title,  or 
interest  in,  to,  or  out  of  the  said  messuages  or  tene- 
ments, &c»,  hereinbefore  described  and  intended  to 
be  hereby  granted  and  released,  or  any  part  there- 
of, shall  and  will  from  time  to  time,  and  at  all  times 
hereafter,  at  the  request  of  the  said  C.  D.,  his  heirs, 
executors,  administrators,  or  assigns,  but  at  the  costs 
and  charges  of  the  said  A.  B.,  his  heirs,  executors, 
administrators,  or  assigns,  make,  do,  acknowledge, 
perform,  and  execute,  or  cause  and  procure  to  be 
made,  done,  acknowledged,  performed,  and  executed, 
all  such  further  and  other  lawful  and  reasonable  acts, 
deeds,  matters,  conveyances,  and  assurances  in  the 
law  whatsoever,  for  the  better,  and  more  perfectly  and 
absolutely  conveying  and  assuring  the  said  messuage, 
&C.,  hereinbefore  described,  and  intended  to  be  here- 
by released^  with  their  rights,  members,  and  ap- 
purtenances, unto  and  to  the  use  of  the  said  C.  D^ 
his  heirs  and  assigns,  as  by  the  said  C.  D.,  his  heirs, 
executors,  administrators,  or  assigns,  or  his  or  their 
counsel  learned  in  the  law,  shall  be  reasonably  ad- 
vised, devised,  or  required. 
For  title  in  a       And  the  said  A.  B.  doth  hereby  for  himself,  his 
™term!**  ^'^^  heirs,  executors,  administrators,  and  assigns,  cove- 
nant, promise,  and  agree,  to  and  with  the  said  C. 
D.,  his  executors,  administrators,  and  assigns,  by 
these  presents,  in  manner  following ;  (that  is  to  say,) 
that  he,  the  said  A.  B.,  now  hath  in  himself  good 
right,  full  power,  and  lawful  and  absolute  authority, 
to  demise  and  grant,  [limit,  and  appoint,]  the  said 
messuage,  tenement,  &c.,  intended  to  be  hereby  demis- 
ed, and  every  part  thereof,  with  the  appurtenances,  unto 
the  said  C.  D.,  his  executors,  administrators,  and  as- 
signs, for  and  duriilg  the  said  term  of  five  hundred 
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years,  ia  manner  aforesaid,  and  according  to  the  true 
intent  and  meaning  of  these  presents. 

And  also,  that  if  default  shall  be  made  in  payment  of  ^o*"  <i°*«*  ««- 
the  aforesaid  sum  of  L.  ,  and  the  interest  thereof,  or  ^°^™*°*- 
any  part  thereof  respectively,  contrary  to  the  aforesaid 
covenant  foi  the  payment  thereof,  then,  and  in  such 
case,  it  shall  and  may  be  lawful  to  and  for  the  said 
C  D^  his  executors,  administrators,  and  assigns,  from 
time  to  time,  and  at  all  times  thereafter,  peaceably  and 
quietly  to  enter  into,  and  have,  hold,  use,  occupy,  pos- 
sess, and  enjoy,  all  and  singular  the  said  messuage,  &c., 
intended  to  be  hereby  demised,  with  the  appurte- 
nances, and  to  receive  and  take  the  rents,  issues,  and 
profits  thereof,  for  and  during  all  the  rest,  residue, 
and  remainder  of  the  said  term  of  five  hundred  years 
which  shall  be  then  to  come  and  unexpired,  without 
the  lawful  let,  suit,  trouble,  hinderance,  interruption, 
or  denial,  of  or  by  the  said  A.  B.,  his  heirs,  execu- 
tors, or  administrators,  or  any  other  person  or  per- 
sons whomsoever. 

And  that  free  and  clear,  and  freely  and  clearly  ac-  Frpofrom  in- 
quitted,  exonerated,  and  discharged,  or  otherwise,  by  cami>ranoe«- 
the  said  A.  B.,  his  heirs,  executors,  or  administrators, 
well  and  sufficiently  saved,  defended,  kept  harmless, 
and  indemnified,  of,  from,  and  against*  all  former  and 
other  gifts,  grants,  leases,  mortgages,  jointures,  dowers, 
uses,  trusts,  wills,  entails,  statutes,  recognizances,judg- 
ments,  extents,  executions,  forfeitures,  estates,  charges, 
and  incumbrances  whatsoever,  had,  made,  done,  com- 
mitted, or  suffered,  or  to  be  had,  made,  done,  com- 
mitted, or  suffered,  by  the  said  A.  B.,  his  heirs  or 
assigns,  or  by  any  other  person  or  persons  whomso- 
ever, lawfully  claiming,  or  to  claim,  by,  from,  under, 
or  in  trust  for  him  or  them. 

And  moreover,  that  if  default  shall  be  made  in  For  further 
payment  of  the  aforesaid  sum  of  L.         ,  and  the  in-  ««"'*"*^«- 
terest  thereof,  or  any  part  thereof  respectively,  con- 
trary to  the  aforesaid  covenant  for  that  purpose,  then, 
and  in  such  case,  he,  the  said  A.B.,  and  his  heirs,  and 
all  and  ever^^  other  person  or  persons  whomsoever, 
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having  or  claiming,  or  who  shall  or  may  have  or  daim, 
any  lawful  or  equitable  estate,  right,  title,  or  interest, 
of,  in,  to,  or  out  of  the  said  messuage,  &c.,  intended  to 
be  hereby  demised,  or  any  part  thereof,  by,  from,  un- 
der, or  in  trust  for  him  or  them,  shall  and  will,  from 
time  to  time,  and  at  all  times  thereafter,  at  the  reason- 
able request  of  the  said  C.  D.^  his  executors,  admini- 
strators, and  assigns,  but  at  the  costs  and  charges  in 
the  law  of  the  said  A.  B.,  his  heirs,  executors,  admini- 
strators, or  assigns,  make,  do,  acknowledge,  and  exe- 
cute, or  cause  and  procure  to  be  made,  done,  acknow- 
ledged, and  executed,  all  and  every  such  further  and 
other  lawful  and  reasonable  acts,   deeds,   matters, 
things,  conveyances,  and  assurances  in  the  law  what- 
soever, for  the  further,  better,  more  perfectly  and 
absolutely  granting  and  demising  the  same  messuage, 
&c.,  with  the  appurtenances,  unto  the  said  C.  D.,  his 
executors,  administrators,  and  assigns,  for  all  the 
rest,  residue,  and  remainder  of  the  said  term  of  Eve 
hundred  years,  which  shall  be  then  to  come  and  un- 
expired, as  by  the  said  C*  D.,  his  executors,  admini- 
strators, or  assigns,  or  his  or  their  counsel  in  the  law, 
shall  be  reasonably  devised  or  advised  and  required. 
For  payment       That  he,  the  said  A.  B.,  his  heirs,  executors,  ad- 
of  floating  ba-  miuistrators,  or  assigns,  shall  and  will,  upon  demand 
nwrtm^e  to    '^^  Writing  being  maide  on  him  or  them  for  that  pur- 
iMnkers.         posc  by  the  said  [bankers,^  or  the  survivors  or  sur- 
vivor of  them,  or  the  executors  or  administrators  of 
such  survivor,  or  other  the  person  or  persons  for  the 
time  being,  constituting  their  said  firm,  or  carrying 
on  their  said  business,  or  their  or  his  respective 
assigns,  or  any  of  them,  (such  demand  being  made 
and  served  as  aforesaid,)  well  and  truly  pay,^or  cause 
to  be  paid,  unto  the  said  [bankers^]  or  unto  the  sur- 
vivors or  survivor  of  them,  or  the   executors  or 
administrators  of  such  survivor,  or  other  the  person 
or  persons  for  the  time  being,  constituting  their  said 
firm,  or  carrying  on  their  said  business,  or  their  or 
his  assigns,  all  such  sum  or  sums  of  money  (not  ex- 
cegling  such  linut  as  hereinbefore  mentioned)  as  for 
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the  time  being  shall  be  due  and  owing  from  him,  the 
said  A.  Ba,  his  heirs,  executors,  or  administrators, 
unto  the  said  [bankers^']  on  or  as  the  balance  of  their 
said  account  with  them,  however  arisen  or  consti- 
tuted, as  aforesaid,  without  any  deduction  or  abate- 
ment whatsoever^  and  in  manner  hereinbefore  ap- 
pointed for  the  payment  thereof,  according  to  the 
aforesaid  proviso  for  redemption,  and  the  true  intent 
and  meaning  of  these  presents. 

In  Leases. 

And  the  said  {lessee']  doth  hereby  for  himself,  his  For  payment 
heirs,  executors,  and  administrators,  covenant,  pro-  <>^ '«*»*• 
mise,  and  agree  to  and  with  the  said  A.  B.,  his  f^heirs 
and]  assigns,  [f  and  such  other  person  or  persons  who 
shall  or  may  be  successively  entitled  to  the  freehold 
or  inheritance  of  the  said  demised  premises  in  posses- 
sion as  aforesaid,]  in  manner  following ;  (that  is  to 
say,)  that  he,  the  said  [lesseeyl  his  executors,  admi- 
nistrators, and  assigns,  shall  and  will,  from  time  to 
time,  and  at  all  times  during  the  continuance  of  the 
said  term  of  twenty-one  years,  well  and  truly  pay, 
or  cause  to  be  paid,  unto  the  said  A.  B.,  his  heirs 
and  assigns,  [and  such  other  person  or  persons  as 
aforesaid,]  the  said  yearly  rent  or  sum  of  L.  , 

and  the  other  rents  hereby  reserved,  in  the  propor- 
tions, and  on  the  days  hereinbefore  mentioned  for 
payment  thereof,  free  and  clear  of  all  taxes,  charges, 
impositions,  and  deductions  whatsoever. 

And  also  shall  and  will,  at  all  times  during  the  To  pay  taxes, 
continuance  of  the  said  term,  bear,  pay,  and  dis- 
charge all  such  rates,  taxes,  and  assessments,  (land- 
tax  only  excepted,)  whether  parliamentary,  parochial, 
or  otherwise,  as  now  are  or  hereafter,  during  the 
continuance  of  the  said  term,  may  be  rated,  charged, 
or  assessed  on  the  said  demised  premises,  or  on  any 
part  thereof,  or  on  the  said  A.  B.,  his  heirs,  or  as- 
signs, in  respect  thereof. 

•  hi  a  lease  by  the  owner  of  the  fee. 

t  In  a  lease  under  a  power  b^^  a  tenant  for  life. 
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To  repair.  And  also,  that  he,  the  said  llessee^]  his  executors, 
administrators,  and  assigns,  shall  and  will,  from  time 
to  time,  and  all  times  during  the  continuance  of  the 
said  term,  when  and  so  often  as  occasion  shall  be,  at 
his  and  their  own  proper  costs  and  charges,  well  and 
sufficiently  repair,  maintain,  amend,  scour,  cleanse, 
preserve,  and  keep  in  repair,  the  said  messuage,  tene- 
ment, or  farm-house,  and  all  other  the  houses,  out- 
houses, edifices,  buildings,  bams,  stables,  dove-houses, 
gates,  rails,  pales,  stiles,  hedges,  fences,  and  mounds, 
in,  upon,  or  belonging  to  the  said  hereby  demised  pre- 
mises, [(or}  the  said  messuage,  or  tenement,  and  pre- 
mises, hereby  demised,  or  intended  so  to  be,  and 
every  part  thereof,  with  the  walls,  fences,  ceilings, 
floors,  partitions,  drains,  sewers,  gutters,  way- 
draughts,  sinks,  water-courses,  pumps,  pipes,  privies, 
pavements,  chimney-pieces,  windows,  window-shut- 
ters, doors,  locks,  fastenings,  and  bells,  thereunto  be- 
longing, and  also  all  such  fixtures,  improvements,  and 
additions  as,  at  any  time  during  the  continuance  of 
the  said  term,  shall  be  erected  and  made  thereon,]  in 
and  with  all  and  all  manner  of  needful  and  necessary 
amendments  and  reparations  whatsoever,  the  said 
llesseey"]  his  executors,  administrators,  or  assigns, 
being  allowed  timber  in  the  rough  for  the  same,  if  it 
can  be  found  on  the  said  premises. 
To  punt.  And  also  shall  and  will,  in  every  third  year  during 

the  continuance  of  the  said  term,  paint,  or  cause  to 
be  painted,  in  good  oil  colour,  all  the  outside  wood 
and  iron  work  of  and  belonging  to  the  siud  hereby 
demised  messuage  and  premises. 
Toqnitatfhe      And  the  Said  messuage  or  tenement,  buildings 
expiration  of.  and  premises,  with  the  walls,   pavements,  sewers, 
^^°^'  drains,  and  other  appurtenances  thereto,  so  well  and 

sufficiently  repaired,  upheld,  supported,  maintained) 
painted,  scoured,  cleansed,  emptied,  amended  and 
kept,  shall  and  will,  at  the  expiration  or  other  sooner 
determination  of  the  said  term  hereby  granted,  peace- 
ably and  quietly  leave,  quit,  surrender,  and  yield  up 
unto  the  said  A.  B.,  his  heirs  or  assigns* 


COVENANTS.  105 

And  also,  that  he,  the  said  C.  D.,  his  executors,  ad-  AgiiMtoffen- 
ministrators,  and  assigns,  shall  not  nor  will,  at  any  ^^  t'^*^**- 
time  during  the  said  term  hereby  granted,  use,  exer- 
cise, or  carry  on,  or  permit  or  suffer  to  be  used,  exer- 
cised, or  carried  on,  in  or  upon  the  said  premises, 
hereinbefore  described,  and  intended  to  be  hereby 
demised,  or  any  part  thereof,  any  or  either  of  the 
trades  of  a  vintner,  &c.  &c.  &c.,  or  any  noisome, 
noisy,  or  offensive  trade  or  business,  without  the  ex- 
press consent  in  writing  under  the  hand  of  the  said 
A.  6.,  his  heirs  or  assigns ;  nor  shall  nor  will,  without 
such  consent  in  writing  as  aforesaid,  at  any  time  dur- 
ing the  said  term*,  convert  the  aforesaid  premises,  or 
any  part  thereof,  into  a  shop,  warehouse,  or  place  of 
sale,  of  any  kind  or  description  whatsoever. 

And  also  shall  and  will,  from  time  to  time,  and  at  To  keep  and 
all  times  during  the  said  term,  keep  a  flock  of  *°^**  '***®p 

sheep ;  and  shall  and  will  tether  the  same  in  a  fair,  J^aes!  ^" 
proper,  and  husbandlike  manner,  on  such  part  or 
parts  of  the  said  farm,  lands,  hereditaments,  and  pre- 
mises, as  shall  stand  most  in  need  of  manure,  except 
only  during  the  last  year  of  the  said  terra  hereby 
demised,  when  the  same  shall  be  tethered  an^  folded 
on  such  part  or  parts  of  the  same  premises  as  the 
said  A.  6.,  his  heirs  or  assigns,  shall  from  time  to 
time  direct,  and  in  default  of  such  direction,  then  on 
BQch  part  or  parts  of  the  said  farm,  lands,  or  pre- 
mises, as  shall  most  want  or  require  the  same  for  the 
next  crop. 

And  also  shall  and  will,  from  time  to  time,  and  at  To  fold  and 
all  seasonable  times  during  the  said  term  hereby  ^^,^"^6. 
granted,  fodder  and  litter  out  all  the  hay,  straw, 
chaff,  and  clover,  which  shall  yearly  arise  from  or 
upon  the  said  land  and  premises,  during  the  said 
term,  for  the  purpose  of  being  converted  into  dung, 
with  neat  beasts  and  other  cattle,  on  some  part  or 
parts  of  the  said  demised  premises.  And  shall  and 
will,  from  time  to  time,  and  at  all  seasonable  times 
daring  the  continuance  of  the  said  term,  lay,  spread 
oat,  and  expend,  in  a  husbandlike  manner,  the  ma- 
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To  repair 
fences. 


Not  to  cut 
or  lop  trees, 
except  by 
permiasion 
of  lessor. 


nure  and  compost  which  shall  be  so  made,  on  such 
part  and  parts  of  the.  said  farm,  lands,  and  premises 
hereby  demised,  as  shall  have  most  occasion  for  the 
same. 

And  also  shall  and  will,  from  time  to  time  during 
the  term  hereby  granted,  make  anew  the  quick  and 
other  hedges,  ditches,  and  fences  of  or  belonging  to 
the  said  premises,  or  such  part  and  parts  thereof  as 
shall  require  to  be  new  made,  in  a  good  and  husband- 
like manner,  and  at  proper  seasons  of  the  year ;  and 
ditch,  bank  up,  and  fence  the  same  hedges,  and  every 
of  them,  on  either  side,  according  to  the  most  ap- 
proved mode  of  good  husbandry ;  and  so  as  to  pro- 
tect and  preserve  all  such  young  trees  and  woods  as 
shc^ll  be  growing  therein  from  being  barked,  destroyed, 
or  injured  by  cattle.  And  also  shall  and  will,  at  all 
times,  and  from  time  to  time  during  the  said  term, 
foster  and  preserve  the  young  trees,  spires,  thrifts, 
layers,  and  quicksets  of  all  kinds,  standing,  grow- 
ing, or  being  in  or  upon  the  said  farm,  hmds,  and 
premises,  or  any  part  thereof. 

And  also  shall  not  nor  will,  at  any  time  during  the 
said  term  hereby  granted,  hew,  fell,  cut  down,  lop, 
top,  stub  up,  or  destroy,  or  cause  or  suffer  to  be 
hewn,  felled,  cut  down,  lopped,  stubbed  up,  or  de- 
stroyed, without  the  consent  in  writing  of  the  said 
A.  B.,  his  heirs  or  assigns,  any  of  the  timber,  timber- 
like»  or  other  trees  hereinbefore  excepted,  other  than 
such  as  shall  have  been  assigned  or  appointed  to  him 
or  them  by  the  said  A.  B.,  his  h^irs  or  assigns,  for 
the  repair  of  the  said  premises,  or  some  part  thereof; 
nor  cut  down  any  alders,  willows,  sallows,  pollards, 
hazels,  thorns,  bushes,  springs,  quicksets,  wood,  or 
underwood,  which  are  now  growing  or  being  on  the 
said  premises,  save  only  and  except  for  necessary 
repairs  and  fences,  to  be  allowed  and  set  out  by  the 
said  A.  B.,  his  heirs  or  assigns.  Provided  always, 
that  the  said  C.  D.,  his  executors,  administrators,  and 
assigns,  shall  and  may,  at  all  times  during  the  said 
term,  have  and  take  the  underwood  growing  upon 


COVENANTS,  107 

the  said  lands  and  premises ;  and  also  lop  the  pollard- 
trees,  and  trim  the  timber-trees  which  have  been 
heretofore  lopped  and  trimmed,  and  the  plashing  of 
the  qaick-hedges,  as  and  for  estovers,  and  by  way  of 
bouse-bote,  plough-bote,  cart-bote,  and  hedge-bote, 
so  as  the  same  are  taken  in  a  husbandlike  manner, 
aod  at  all  seasonable  times  of  the  year. 

And  also,  that  he,  the  said  C.  D.,  shall  not  nor  will,  Not  to  pioni^ 
at  any  time  during  the  said  demise,  plough,  break  !^*°*  ^^^' 
ap)  or  convert  into  tillage,  or  cause  or  suffer  to  be 
ploughed,  broken  up,  or  converted  into  tillage,  any 
part  of  the  meadow  or  pasture  land  hereby  demised, 
which  has  not  been  in  tilth  for  years  last  past, 

nor  dig  nor  break  up  for  brick,  tiles,  turfs,  flags,  or 
any  other  purpose,  the  said  arable  land,  or  any  other 
part  of  the  said  premises.  Provided  always,  and  it  is 
hereby  agreed  and  declared,  that  for  and  notwith- 
Btanding  any  thing  hereinbefore  contained  to  the 
contrary,  it  shall  be  lawful  for  the  said  C.  D.,  his  exe- 
enters,  administrators,  and  assigns,  at  all  times  during 
the  said  demise,  to  dig  for  and  take  any  quantity  of 
clay  or  marl,  out  of  any  part  of  the  said  demised 
premises,  as  he  or  they  shall  judge  proper,  for  the 
improvement  of  the  lands  hereby  demised ;  and  also 
all  such  quantity  of  gravel  as  shall  be  necessary  to 
keep  the  roads  in  and  upon  the  said  premises  in  good 
repair  and  condition,  but  not  for  sale,  nor  for  the 
purpose  of  carrying  any  part  of  the  same  off  the  said 
demised  premises. 

And  farther,  that  he,  the  said  C.  D.,  his  executors,  To  take  beer 
&C.,  shall  and  will  from  time  to  time,  and  at  all  times  of  landlord, 
during  the  said  term  hereby  granted,  purchase,  or 
cause  to  be  purchased,  have,  receive,  and  take,  of  and 
from  the  said,  &c.,  all  such  strong  beer,  ale,  and 
table-beer,  as  shall  be  required,  bought,  had,  received, 
or  taken  in  and  retailed,  vended,  sold,  disposed,  and 
made  use  of,  in,  upon,  or  about  the  aforesaid  inn  and 
the  tap-room  thereof,  and  all  other  parts  of  the  said 
buildings  and  premises  aforesaid,  and  shall  not  buy, 
purchase,  vepd>  sell,  dispose,  or  make  use  of  any 
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mised. 


Btrong  beer,  ale,  and  table-beer,  in,  upon,  or  about 
the  same  premises,  other  than  such  as  shall  be  bought 
of  the  said,  &c.,  during  the  term  aforesaid,  if  the 
said,  &c.,  shall  and  do  serve  and  deliver  in  such 
strong  beer,  ale,  and  table-beer,  at  the  same  prices  as 
to  their  other  customers,  and  of  the  like  good  quality, 
but  no  longer  or  otherwise. 
For  quiet  And  the  Said  A.  B.  doth  hereby  for  himself,  his 

p"iSlu^d^^  heirs  and  assigns,  covenant,  promise,  and  agree,  to 
and  with  the  said  C.  D*,  his  executors,  administrators, 
and  assigns,  that  it  shall  and  may  be  lawful  for  the 
said  C.  D.,  his  executors,  administrators,  and  assigns, 
from  time  to  time,  and  at  all  times  hereafter,  peace- 
ably and  quietly  to  enter  in  and  upon,  and  to  have, 
hold,  use,  occupy,  possess,  and  enjoy,  the  said  pre- 
mises hereinbefore  described,  and  intended  to  be 
hereby  demised,  and  every  part  thereof,  to  and  for 
his  and  their  own  absolute  use  and  benefit,  without 
any  let,  suit,  trouble,  denial,  eviction,  ejection,  inter- 
ruption, or  disturbance  whatsoever,  of,  from,  or  by 
the  said  A.  B.  or  his  heirs,  or  any  other  person  law- 
fully or  equitably  claiming,  or  to  claim,  by,  from, 
through,  under,  or  in  trust  for  him  or  them. 

And  also,  that  he,  the  said  C.  D.,  his  executors, 
administrators,  and  assigns,  shall  and  will,  within 
days  next  after  the  date  hereof,  at  his  or  their 
expense  and  charges,  insure  the  said  messuage,  build- 
ings, and  premises  hereinbefore  described,  and  in- 
tended to  be  hereby  demised,  from  accidents  by  fire, 
in  the  Insurance  Office,  in  London,  (or  in 

some  other  good  and  reputable  office,  to  be  approved 
of  by  the  said  A.  B.,  his  heirs,  or  assigns,)  in  the 
joint  names  of  the  said  A.  B.,  his  heirs  or  as- 
signs, and  the  said  C.  D.,  his  executors,  administra- 
tors, or  assigns,  in  the  full  sum  of  L.  at  the 
least ;  and  continue  the  same,  together  with  all  other 
messuages  which  may  be  erected  upon  the  ground  or 
site  thereof  during  the  said  term  so  insured,  in  the 
said  sum  of  L.  ,  or  such  other  sum  as  for  the 
time  being  shall  be  sufficient  for  rebuilding  and  re- 


To  insure 
against  fire. 
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instating  the  said  messuage,  buildings,  and  premisesy 
in  case  the  same,  or  any  part  thereof,  shall  be  burnt 
down,  demolished,  or  damaged  by  fire :  And  shall 
and  will,  from  time  to' time,  and  at  all  times  during 
the  continuance  of  the  said  term,  at  the  request  of 
the  said  A.  B.,  his  heirs  or  assigns,  produce  unto  him 
or  them  a  receipt,  acquittance,  or  other  voucher,  for 
the  payment  of  such  insurance  for  the  then  current 
jear ;  and  in  default  thereof,  that  the  said  A.  B.,  his 
heirs  or  assigns,  shall  and  may  insure  the  said  mes- 
suage, buildings,  and  premises  hereinbefore  described, 
together  with  all  such  aflter-erected  buildings  as 
aforesaid,  in  or  for  such  sum  or  sums  as  are  herein- 
before mentioned  respectively;  the  costs  and  expense 
whereof  shall  be  repaid  by  the  said  C.  D.,  his  execu- 
tors, administrators,  or  assigns,  on  the  next  quarter- 
day  of  payment  of  the  rent  hereby  reserved.  And  it 
is  hereby  further  agreed,  that  the  sum  which  shall  at 
any  time  be  recovered  and  paid  by  virtue  of  any 
such  insurance  or  insurances,  shall  forthwith,  and  with  • 

all  convenient  speed,  after  the  same  shall  be  so  paid, 
be  laid  out,  expended,  and  applied  in  or  towards  re- 
building, repairing,  and  reinstating  the  whole  or  such 
part  of  the  said  messuage,  buildings,  and  premises, 
as  shall  happen  to  have  been  destroyed  or  damaged, 
as  far  as  the  same  will  extend.  And,  moreover,  that 
in  case  the  sum  which  shall  be  so  insured  upon  the 
said  messuage,  buildings,  and  premises  as  aforesaid, 
shall  be  found  insufficient  for  rebuilding,  repairing, 
and  reinstating  the  same  in  a  good  and  substantial 
manner,  then,  and  in  every  such  case,  the  said  C.  D., 
his  executors,  administrators,  and  assigns,  shall  and 
will  pay  and  make  up  all  and  every  such  deficiency 
and  deficiencies  out  of  his  own  proper  moneys,  and 
lay  out  and  expend  the  same  in  such  rebuilding,  re- 
pairing, and  reinstating  the  same  as  aforesaid. 

And  also  shall  and  will,  during  the  said  term,  as  To  contribute 
often  as  occasion  shall  require,  bear,  pay,  and  allow,  to  party- waii». 
a  reasonable  sum  towards  the  making,  supporting, 
and  repairing  of  all  party*walls,  party-gutters,  and 
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drains,  which  shall  belong  to  the  said  hereby  demised 
premises,  or  any  part  thereof,  with  all  necessary  re- 
parations and  amendments. 
To  build  a  And  also,  that  he,  the  said  [^lessee,']  his  executors, 

house"*'  ^^  administrators,  shall  and  will,  at  his  and  their  own 
costs  and  charges,  within  the  space  of  two  years  from 
the  date  hereof,  erect  and  build,  or  cause  or  procure  to 
be  erected  and  built,  upon  some  convenient  part  of  the 
said  new-inclosed  lands  hereby  demised,  to  be  fixed 
upon  by  the  said  [^tessor"]  or  his  assigns,  or  such 
other  person  or  persons  as  aforesaid,  a  good,  sufficient, 
and  substantial  dwelling-house,  with  all  proper  and 
convenient  out-offices,  and  also  a  bam  with  two  bays, 
and  a  thrashing-floor;  also  two  stables,  ha^^lofts 
over  the  same ;  also  a  cow-shed  to  hold  twenty  head 
of  cattle,  with  pig- styes  and  fold-yard  ;  the  outwalls 
of  which  said  dwelling-house,  barn,  and  stable,  shall 
be  built  of  a  proper  thickness  and  strength  :  and  that, 
in  erecting  and  completing  such  buildings,  he,  the  said 

[lessee,"]  shall  and  will  lay  out  and  expend  the  sum  of 
1.500  at  the  least ;  and,  in  all  such  buildings  and 
erections,  shall  and  will  make  use  of  good  sound 
timber  of  a  proper  strength,  and  good  bricks,  stone, 
tiles,  mortar,  and  other  materials  of  all  kinds. 
Tenant  to  use  And  also,  that  he,  the  said  [lessee,"]  his  executors, 
^Jitf  way."^^"  administrators,  and  assigns,  shall  and  will,  from  time 
to  time,  and  at  all  times  during  the  continuance  of 
this  demise  or  lease,  use,  manage,  cultivate,  and  em- 
,  ploy  all  and  every  the  aforesaid  lands  and  premises, 
in  a  good  and  husbandlike  manner,  and  in  a  due  and 
regular  course  of  husbandry ;  and  not  wilfully  or 
willingly  waste,  destroy,  impoverish,  or  make  barren, 
or  cause  or  procure,  or  willingly  suffer  the  same,  or 
any  part  or  parts  thereof,  or  the  timber  or  trees 
which  during  the  said  term  shall  or  may  be  planted 
or  grow  upon  the  said  demised  lands,  or  any  part 
thereof,  to  be  wasted,  destroyed,  impoverished,  or 
made  barren,  by  over-much  tillage  or  otherwise,  but 
from  time  to  time,  and  at  all  times,  shall  and  will  do 
his  and  their  best  endeavours  to  preserve  the  same 


COVENANTS.  Ill 

from  waste,  spoil,  and  destruction,  and  in  and  upon 
the  same  lands  and  premises  duly  and  properly 
spend,  use,  lay,  and  employ  all  the  hay,  straw,  fodder, 
dung,  soil,  muck,  manure,  and  compost,  that  shall 
and  may  from  time  to  time  arise,  come,  grow,  or  be 
made  in  or  upon  the  said  premises. 

And  at  the  end  of  this  demise  or  lease,  shall  and  1*0 1»^« 
will  leave  upon  some  convenient  part  or  parts  of  the  ^^  *of  *' 
said  premises,  for  the  use  of  the  said  [lessor]  and  his  term, 
assigns,  or  such  other  person  or  persons  as  aforesaid, 
all  &e  hay,  straw,  fodder,  dung,  soil,  muck,  manure, 
and  compost,  that  shall  remain  unspent,  except  thirty 
tons  of  hay,  which  the  said  llessee,]  his  executors 
and  administrators,*  is  and  are  to  have  liberty  to  carry 
away,  sell,  and  dispose  of,  as  is  hereafter  mentioned. 

And  also,  that  he,  the  said  llessee,']  his  executors  After  a  regu- 
or  administrators,*  shall  and  will,  from  time  to  time,  J"taiage,to 
and  at  all  times  during  the  continuance  of  this  de-  do^m^with 
mise  or  lease,  when  and  so  often  as  the  said  hereby  dorer  or 
demised  lands,  or  any  part  thereof,  shall  have  gone  K'^""  *®®^*' 
through  a  regular  and  due  course  of  tillage,  lay  down 
the  same  in  an  husbandlike  manner,  with  an  usual  and 
sufficient  quantity  of  clover  or  other  grass  seeds. 

And  also,  that  he,  the  said  [lessee,']  his  executors  and  To  make  sum- 
administrators,*  shall  and  will,  from  time  to  time,  and  ™^  **"^^.^ 
at  all  times  during  the  continuance  of  this  demise  or  tumips  the 
lease,  make  summer  fallow,  and  sow  with  turnips  all  dover-ieys 
the  clover  leys  that  shall  have  been  broken  up  and  ^^^^^f:  ^p  *^® 
sown  the  preceding  year  with  grain,  before  another  ye^. 
crop  shall  be  taken  therefrom. 

And  also,  that  he,  the  said  llesseCf']  his  executors  Not  to  take 
or  administrators,*  or  any  of  them,  shall  not  nor  will  ™°'®  *^*° 
at  any  time  or  times  after  the  first  eight  years  of  the  turnip  and 
said  term  of  twenty-one  j^ears  hereby  demised,  take  clover  crop 
more  than  two  crops  (a  turnip  or  clover  crop  not  to  Seemed  *ne) 
be  deemed  one)  successively  off  any  part  of  the  said  offany  of  the 
lands  hereby  demised.  lAnds* 

And  shall  and  will  at  all  times  after  the  first  eight  And  after  that 

•  Where  there  is  no  restraint  upon  assigning,  the  word  ^^  J^*^ 
"  asdgns"  should  be  inserted  after  administrators.  game  with 
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good  seeds, 
a'ld  manure 
the  same  with 
twelve  cart- 
loads of  dung 
to  every  acre. 


Tenant  in  the 
Lent  KeednesB, 
before  the 
expiration  of 
the  lease,  to 
sow  clover. 


Lessor  or 
tenants  to 
enter  the 
Christmas 
preceding  ex- 
piration  of 
tenancy  to 
plough. 


years  of  the  said  term,  with  the  second  or  last  of  the 
said  crops  of  grain  sow  and  lay  down  ihe  lands  so 
cropped  with  good  and  sufficient  quantities  of  clover 
and  other  proper  grass  seeds,  and  previous  to  the 
sowing  of  one  of  the  said  crops,  manure  the  said 
lands  with  either  twelve  full  cart-loads  of  gobd  rotten 
muck,  or  eight  quarters  of  well  burnt  clod  lime  to 
every  acre. 

And  also,  that  he,  the  said  {lessee,']  his  executors 
or  administrators,  shall  and  will,  at  his  and  their  own 
costs,  in  the  Lent  seedness  next  before  the  c^nd  or 
expiration  of  this  demise  or  lease,  in  a  good  and 
husbandlike  manner,  and  according  to  the  custom  of 
the  country,  sow  a  sufficient  and  usual  quantity  of 
clover  seed,  or  other  grass  seed^,  upon  so  much  of 
the  said  hereby  demised  lands  as  shall  have  been 
sown  with  Lent  corn  or  grain,  and  preserve  the  same 
from  harvest- time  till  the  end  of  the  said  term,  and 
not  permit  or  suffer  the  same  to  be  grazed  or  eaten 
by  any  horses,  sheep,  pigs,  or  other  cattle  what- 
soever ;  such  last  mentioned  seeds,  at  the  aiarket. 
price  thereof,  to  be  paid  for  by  the  said  \lessor] 
or  his  assigns,  or  such  other  person  or  persons  as 
aforesaid.  And  also,  that  he,  the  said  [lesseeii  his 
executors  or  administrators,  shall  and  will,  at  Candle- 
mas-day next  before  the  end,  expiration,  or  other 
sooner  determination  of  this  demise  or  lease,  hay  up, 
and  deliver  possession  to  the  said  [lessor]  or  bis 
assigns,  or  such  other  person  or  persons  as  aforesaid, 
of  the  said  demised  meadows,  called  or  known  by 
the  names  of,  &c. 

And  also,  that  it  shall  and  may  be  lawful  to  and  for 
the  said  [lessor]  and  his  assigns,  or  such  other  person 
or  persons  as  aforesaid,  and  his  or  their  agents,  or  the 
future  tenant  of  the  said  demised  lands,  at  Christmas, 
or  other  proper  season  for  so  doing,  next  before  the 
end  of  the  said  term,  to  enter  upon  and  plough  up 
all  such  parts  of  the  said  demised  lands  as  shall  the 
preceding  year  have  been  sown  with  winter  com  or 
grain. 
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And  alsOy  that  he,  the  said  [lessee^']  his  executors  Lmmc  to  tigo 
or  administrators,  shall  and  will,  from  time  to  time,  °o**<*«  ^ 
aod  at  all  times  during  the  continuance  of  this  demise  from  tret- 
or  lease,  at  the  request  of  the  said  {lessor ,"]  his  heirs  p«Ming. 
or  assigns,  sign  all  such  notices  forewarning  any 
person  or  persons  from  trespassing,  hunting,  shooting, 
or  sporting  upon  the  said  demised  premises,  as  he^ 
the  said  [lessor^']  his  heirs  or  assigns,*  shall  think  pro- 
per :  And  that  it  shall  and  may  be  lawful  to  and  for  And  to  per- 
the  said  [lessor^  his  heirs  or  assigns,  to  use  the  name  Jf  ^J^Jj^*^ 
ur  names  of  him  the  said  [lessee^']  his  executors  or  ad-  actLons. 
m'mistrators,  in  any  action  or  actions  he  or  they  shall 
think  proper  to  commence,  sue,  or  prosecute,  against 
any  person  or  persons  whomsoever,  for  hunting,  cours- 
ing, shooting,  or  sporting  upon  the  said  demised  pre- 
mises, or  any  part  thereof,  (he,  the  said  {lessor^']  and 
his  heirs  or  assigns,  indemnifying  and  saving  harmless 
the  said  [lessee^']  his  executors  and  administrators, 
from  and  against  all  costs,  charges,  and  expenses, 
which  he  or  they  shall  or  may  be  at,  or  put  unto, 
for,  or  by  reason,  or  on  account  of  any  such  action 
being  brought,  commenced,  or  prosecuted  in  his  or 
their  name  or  names  as  aforesaid.) 

And  also,  that  he,  the  said  {lessee^"]  his  executors  Not  to  r«iea#e 
or  administrators,  shall  not  nor  will  release  or  dis-  actfona. 
chaise  any  action  or  actions  which,  by  the  direction 
of  the  said  lessor  and  his  assigns,  or  such  other  per- 
son or  persons  as  aforesaid,  shall  be  so  brought  or 
commenced  in  the  name  or ,  names  of  him  the  said 
[lessee,']  his  executors  or  administrators,  as  aforesaid. 

And  further,  that  it  shall  and  may  be  lawful  to  and  Landlord  to 
for  the  said  [lessor]  and  his  assigns,  and  such  other  ^^^  '^^ 
person  or  persons  as  aforesaid,  and  his  and  their  "^^  "p^*** 
agents,  servants,  and  workmen,  once  or  oftener  in 
every  year  during  the  said  hereby  demised  term,'  at 
all  convenient  times  in  the  day-time,  at  his  or  their  free 
will  and  pleasures,  to  enter  into  and  upon  Ihe  said 

*  These  words  are  applicable  to  a  lease  by  the  owner  of 
the  fee ;  the  referoice  to  the  lessor  in  the  previous  forms  are 
proper  in  a  lease  by  a  tenant  for  life  under  a  power. 
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Lessor  at 
Michaelmas, 
preirious  to 
quitting,  to 
sow  any  quaa< 
tity  not  ex- 
ceeding 
acres  of  win- 
ter com  Cot 
his  benefit, 
with  room  to 
thrash,  &c. 


But  leaving 
all  the  straw. 


demised  premises,  and  into  and  upon  any  messuages 
and  buildings  already  erected  and  built,  or  that  may 
be  erected  and  built  thereon,  to  view,  search,  and 
see  the  state  and  condition  of  the  reparations  thereof, 
and  of  the  hedges  and  fences  of  and  belonging  to 
the  same  premises,  and  to  provide  for,  and  require 
the  performance  of  the  covenants  and  agreements 
herein  contained. 

And  also,  that  it  shall  and  maybe  lawful  to  and  for 
the  said  [lessee,']  his  executors,  administrators,  or  as- 
signs, in  the  Michaelmas  seedness  next  before  the  end 
or  other  sooner  determination  of  the  said  term  hereby 
granted,  to  sow  any  quantity  of  the  said  demist 
lands,  not  exceeding  acres,  with  winter  com, 

80  as  the  same  be  sown  upon  a  summer  fallow, 
or  brush  clover,  properly  prepared  with  muck  or 
lime,  in  an  husbandlike  manner;  and  that  the  said 
[lessee,']  his  executors,  administrators,  and  assigns, 
shall  have  the  benefit  of  the  crop  of  such  winter 
com,  and  also  room  in  the  barns  upon  the  said  de- 
mised premises,  to  house  and  thrash  out  the  same 
till  the  day  of  next  following  the  har- 

vest; allowing  one-third  part  of  the  said  crops  of 
com  as  shall  be  so  sown  to  be  set  out  in  the  field 
after  reaping,  for  the  use  and  benefit  of  the  said 
[lessor]  and  his  assigns,  or  sudi  other  person  or 
persons  who  for  the  time,  &&,  in  possession  as 
aforesaid,  as  a  recompence  and  satisfaction  for  the 
growing  of  the  said  corn,  from  the  end  or  other 
sooner  determination  of  the  said  hereby  demised 
term  to  harvest-time,  and  for  the  use  of  the  bams 
for  harvesting  and  thrashing  out  the  same  as  afore- 
said. 

And  also  leaving  all  the  straw  arising  from  the 
said  crops  upon  the  premises,  for  the  use  of  the  said 
[lessor]  and  his  assigns,  or  such  other  person  or 
persons  as  aforesaid 
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ATTESTATIONS. 

IhfoUowing  are  the  general  Forms  of  Attestation. 

Sigoed,  sealed,  published,  and  declared  by  the  said  of  a  wm. 
testator,  as  and  for  his  last  will  and  testament,  in  the 
pnesence  of  us,  who  in  his  presence,  at  his  request, 
and  in  the  presence  of  each  other,  have  hereunto 
subscribed  our  names  as  witnesses  thereto. 

Signed,  sealed,  and  delivered,"^  by  the  within-nam-  of  a  deed. 
ed  A.  B.  in  the  presence  of 

[If  the  party  he  deaf  and  dumb,  say,"]  who  being  if  party  dumb, 
deaf  and  dumb,  but  capable  of  reading;  the  same 
was  first  read  over  by  him,  and  he  seemed  perfectly 
to  understand  the  contents  thereof. 

[If  an  illiterate  person,  *ay,]  the  same  being  first  niiterate. 
read  over  and  explained  to  him. 

Uf^!/  ^  person  blind,  say,^  he  being  blind,  the  Or  blind. 
<ame  indenture  having  been  first  carefully  and  audi- 
bly read  over  to  him. 

Signed,  sealed,  and  delivered,®  by  the  within-nam-  ofadeedexe- 
ed  A.  B.  by  A.  D.,  his  attorney  duly  appointed  by  cu*«<*  ^J 
the  letter  of  attorney,  under  the  hand  and  seal  of  the  '^^"'^^• 
said  A.  B.,  and  hereunto  annexed.^ 

Signed,  sealed,  and  delivered,  by  the  within-nam-  Jm  case  of 
^  A,  B.,  (the  words  [here  copy  the  words]  having  «^*«^e«,  &c. 
i^een  previously  interlined  in  the  fourth  and  fifth 
"^ofthe^rstshin,  (or  unitten  over  obliterations,) 

■For  what  constitntes  a  good  delivery  in  general,  see 
S^ep.  rovcA,  57.  Cm.  Dig.  28. 

The  mode  of  delivery  is  to  take  the  deed  and  say,  *'  I 
''^Ter  this  as  the  act  and  deed  of  the  within-named  0.  D." 

'^  to  the  effect  of  deeds  retained  in  the  possession  of  the 
grantor  after  the  execution,  and  what  is  a  sufficient  delivery, 
see  Doe  d.  Gamous  v.  Knight,  4  Law  Journal,  162. 

*  If  the  letter  of  attorney  concern  other  property,  a  true 
^P7  of  the  same  should  be  annexed. 
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ATTESTATIONS. 


AtteBtation 
of  a  deed 
where  there 
happens  to 
be  erasures, 
or  interline- 
ations. 


between  [mentioning  the  lines  and  shiny']  or  obli- 
terated, [mentioning  the  lines  and  shin ;]  or  the 
word  Henry  having  been  previously  interlined  be- 
tween  the  words,  &c^  and  the  name  J.  H.  writteo 
on  an  erasure  or  erasures  in  the  fifth  line  of  the  se- 
cond skin  thereof,)  in  the  presence  of 


CHAPTER  m. 


ABSTBilCTS  OF  TITLE. 

Tbb  preparation  of  abstracts  of  title  is  too  often 
tboaght  a  matter  of  very  little  importance,  requiring 
little  if  any  consideration ;  but  unless  this  duty,  as 
well  as  that  of  examining  the  abstract,  is  properly 
performed,  all  the  subsequent  expense  attendant  upon 
the  consideration  and  investigation  of  the  title  may 
turn  out  to  be  of  little  service  in  protecting  a  pur- 
chaser from  the  consequences  of  an  improvident  in- 
vestment. 

If  abstracts  were  prepared  by  persons  thoroughly 
acquainted  with  the  general  principles  of  real  pro- 
perty law,  much  greater  conciseness  might  be  used 
than  is  now  generally  adopted;  but  I  would  not 
advise  any  one  without  such  knowledge  to  depart 
from  the  ordinary  mode. 

The  conditions  of  sale  cannot  be  properly  prepar- 
ed without  a  thorough  knowledge  of  the  state  of  the 
title.  It  would,  therefore,  be  very  desirable  that  the 
preparation  of  the  abstract  should  not  be  postponed, 
as  is  ordinarily  the  case,  till  afler  a  sale,  but  should 
precede  the  preparation  of  the  conditions,  and  in 
cases  where  the  property  is  not  too  small  to  admit 
of  that  expense,  it  would  in  general  be  found  the 
truest  economy,  on  the  part  of  the  vendor,  to  have 
the  title  perused  on  his  behalf  previous  to  offering 
&Qy  property  for  sale*    If  this  were  done  much  ex- 
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pense  might  be  avoided  by  stipulations,  which  would 
be  assented  to  at  the  time  of  sale,  precluding  the 
purchaser  from  requiring  many  things,  which,  after 
a  sale  without  such  stipulations,  would  be  most  stre- 
nuously insisted  on. 

Where  the  property  is  derived  under  one  title 
only,  the  chronological  order  is  the  most  natural  and 
best  to  pursue  in  forming  an  abstract,  but  such  a 
course  gives  rise  to  great  confusion  where  the  pro- 
perty is  held  under  several  titles,  in  which  case  each 
separate  title  should  be  traced  singly  to  the  period 
when  they  became  united,  after  which  the  abstract ! 
may  be  continued  according  to  the  order  of  time. 

Where  freeholds  and  copyholds  have  a  connected  ■ 
title,  the  abstract  as  to  the  freehold  should  contain  | 
the  equitable  title  to  the  copyhold,  the  legal  title  to ; 
which  would  be  most  conveniently  made  the  subject  | 
of  a  separate  abstract. 

In  the  selection  of  the  instrument  with  which  to  : 
commence  an  abstract,  a  deed  immediately  founded 
upon  some  other  instrument  should  be  avoided,  as, 
for  instance,  a  simple  appointment,  (as  distinguished 
from  the  common  conveyance  of  a  release  and  ap- 
pointment,) a  deed  barring  an  entail  or  confirmatory 
of  a  will,  as  in  such  cases  an  enquiry  would  always 
be  made  for  the  instrument  containing  the  power 
creating  the  entail,  or  giving  rise  to  the  deed  ia 
question. 

I  cannot  here  altogether  pass  by  unnoticed  the 
important  question  to  which  the  recent  limitation  acts 
have  given  rise,  with  respect  to  the  length  of  time  | 
for  which  a  purchaser,  uncontrolled  by  any  stipula-  ' 
tions,  has  a  right  to  insist  upon  having  a  title  shown 
to  him.     The  question  is  one  of  considerable  diffi-  | 
culty,  and  upon  which  the  most  eminent  conveyan- 
cers are  not  quite  agreed.     Upon  one  point,  how- 
ever, there  can  be  no  doubt,  namely,  that  the  security 
of  titles  has  been  considerably  increased,  and  the  dan- 
ger of  taking  a  title  extending  over  a  less  period  than 
that  of  sixty  years  formerly  required,  is  proportion* 
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ably  diminished.  1  eannot  pretend  to  decide  between 
the  different  views,  but  my  own  impression  certainly 
is,  that  the  period  of  forty  years'^  ought  now  te  take 
the  place  of  that  of  sixty  years  formerly  required  ; 
bat  as,  previous  to  the  recent  alterations,  many  cases 
existed  in  which  a  title  extending  over  that  period 
could  not  be  relied  on  without  an  investigation  into 
the  earlier  title,  so,  since  the  passing  of  the  limitation 
acts,  a  title  extending  over  a  period  of  forty  years 
cannot,  in  many  cases,  be  considered  as  conclusive. 
The  danger  to  be  feared  in  accepting  a  title  of 
)ess  duration  than  sixty  years,  and     against  which 
even  that  period  afforded  no   positive  security,  arises 
from  the  circumstance,  that  time  does  not  run  against 
a  remainder-man  during  the  life  of  a  tenant  for  life, 
though  such  tenant  for  life  may  himself  be  barred ; 
thus  a  tenant  for  life  might,  on  coming  of  age,  up- 
wards of  forty,  or  even  sixty  years  ago,  have  made  a 
conveyance  in  fee,  from  which  period  a  satisfactory 
title  might  be  deduced,  but  yet,  if  he  had  died  with- 
in twenty  years,  no  title  could  have  been  acquired 
against  tb6  remainder-man,  and  possibly  owing  to 
disabilities,  the  title  of  the  remainder-man  might  be 
still  unbarred,  though  the  death  of  the  tenant  for  life 
might  have  taken  place  upwards  of  thirty  years  pre- 
ceding. When  it  is  considered  that  estates  for  life  may 
be  limited  to  the  unborn  children  of  living  persons, 
it  must  be  obvious  that  extreme  cases  may  be  put  in 
\ihich  atitle  of  even  100  years  would  not  afford  a  ma- 
thematical certainty  as  to  the  security  of  a  purchaser  in 
accepting  such  a  title  ;  but,  nevertheless,  I  cannot  but 
feel  that,  taking  theprobability  of  danger  intoconside- 
ration,  too  high  an  insurance  against  such  danger  may 
be,  and  generally  is,  paid  in  the  shape  of  expenses  when 
a  title  is  investigated  without  a  due  allowance  for 
the  moral  probabilities  of  the  case.   1  am  aware  that 
most  conveyancing  counsel,  though  perfectly  assent- 

**  1  Sngd.  V.  and  P.  330,  and  Argrmients  of  Counsel  in 
Cottrill  V.  Watkms,  1  Beav.  361. 
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ing  to  the  truth  of  these  observations,  would  not 
take  upon  themselves  the  responsibility  of  dispensing! 
with  the  requisitions  formerly  insisted  on ;  but  I 
still  think,  especially  in  the  many  small  eases  where 
the  solicitor  is  content  to  retain  the  responsibility  of 
investigating  the  title  without  advice,  the  great  body, 
of  purchasers  would  have  little  to  fear  if  forty  years 
was  more  generally  adopted  as  the  period  to  which 
the  investigation  of  titles  should  in  future  be  limited. 

It  should  be  remembered,  that  an  abstract  ouglit 
to  be  something  more  than  a  statement  of  the 
deeds  and  other  documents  affecting  the  title ;  it 
should  be  an  abstract  of  the  whole  title,  and  should 
contain  a  statement  of  every  circumstance  forming 
a  link  in  the  title,  as  deaths,  marriages,  heirships,  in- 
testacies, births,  &c.)  which  should  be  stated  in  their 
proper  order. 

In  considering  what  parts  of  deeds  and  other  in- 
struments should  be  abstracted,  it  will  perhaps  be  bet- 
ter to  enquire  what  parts  may  be  omitted,  as  every  part 
which  is  not  clearly  unnecessary  should  be  stated. 

The  description  of  the  parties  in  a  deed  may  be 
omitted  where  it  does  not  differ  from  a  previous 
description. 

Recitals  of  instruments  previously  abstracted  or 
recited  in  the  same  terms,  recitals  of  facts  previous- 
ly stated  or  recited,  or  of  instruments  or  facts  not 
connected  with  the  subject  of  the  abstract,  should 
only  be  referred  to  where  the  object  is  simply  the 
statement  of  the  facts  themselves ;  but  if  the  original 
deeds  are  lost,  the  recitals  of  them  should  be  stated 
fully  as  evidence  of  their  contents. 

Where  the  description  of  the  parcels  is  the  same 
in  several  deeds,  it  may  be  omitted  in  all  but  the 
first,  simply  stating  that  the  description  is  the  same. 
The  heads  only  of  the  general  words  are  noticed. 
Uses  and  trusts  should  generally  be  stated  fully,  but 
where,  as  in  some  settlements  or  wills,  the  limitations 
are  very  long,  those  ulterior  to  the  one  under  which 
the  title  is  traced,  and  also  trusts  which  never  took 
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effisct,  as  of  portions  for  younger  childreoy  where  none 
eome  into  existence^  may  be  referred  to  very  shortly. 
Powers  and  provisos  that  have  been,  or  are  intend- 
ed to  bey  acted  iipoD>  ^ould  be  stated  fully ;  otkera 
may  be  simply  referred  to«  Covenants  for  title^  or 
other  ordinary  covenants,  need  only  be  referred  to» 
ooHciog,  however,  any  qualifications  to  them  as  ex- 
emptions in  the  covenant  agaiust  incumbrances.  The 
babeodum  consideration,  stamps,  execution,  attesta* 
tioD,  receipts,  and  other-  imlorsements,  as  of  livery 
of  sdsen,  enrolment,  &C.,  should  be  always  carefully 
stated. 

The  abstract  of  ft  will  should  show  its  date,  the  A  wffl. 
name^  and  description  of  the  testator,  and  of  the  de- 
visee or  legatee,  and  the  appointment  of  executors  $ 
and  it  is  very  advisable  that  devises  or  bequests  under 
which  the  title  is  derived  should  be  stated  in  the 
words  of  the  testator.  It  should  set  forth  the  execu- 
tion and  attestation,  the  death  of  the  testator,  and 
if  the  will  affects  real  property,  who  was  the  testator's 
heir  at  his  death ;  the  court  where,  and  the  person  by 
whom  proved ;  if  in  a  register  county,  the  registry. 

An  abstract  of  an  ai>ministration  should  state  An  admini- 
the  date,  by  what  court  granted,  of  what,  whether  •*™*=*o»^' 
general,  de  bonis  nan^  or  special,  of  whom,  to  whom ; 
if  any  of  the  administrators  are  dead,  when  they 
died ;  which  should  be  shown  by  their  burial-cer- 
tificates, probates,  or  administrations. 

The  abstract  of  a  private  act  of  parliament,  Act<^parii«. 
Qsoaliy  called  an  estate  act,  if  made  before  33  Geo.  ment. 
Ul«)  c.  3,  should  state  the  session  in  which  it  was 
inade;  if  after  that  time,  the  day  when  the  act  re- 
ceived the  royal  assent,  the  title  of  the  act,  the  reci- 
tals, the  enacting  clause,  the  mode  of  paying  the  pur- 
chase-moneys,  the  indemnity  clause  to  purchasers,  &c» 

In  the  case  of  an  exchamgCf  &c.,  the  eviction  Exchange. 
clause,  the  powers,  and  the  saving  clause,  should  be 
always  particularly  stated* 

The  abstract  of  an  award  under  an  enclosure  act  An  endosure 
need  only  state  that  Ithe  commissianerSf}  acting  un-  *^*^^ 
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der  and  by  virtue  of  an  act  passed,  &c^  entltledy  &e.f 
by  their  award,  bearing  date,  &c,  allotted  unto,  &c«y 
in  respect  of,  &c«,  all  that,  &c ;  at  the  end  it  should 
state  where  the  award  has  been  enrolled.  There 
should  be  a  title  shown  to  the  lands,  in  respect  of 
which  the  allotment  is  made,  previously  to  abstracting 
the  award.  Bythewood^s  Noy^  ninth  edition,  p.  160 
A  decree.  In  abstracting  a  decree,  such  part  of  it  only  as  af- 

fects the  title  should  be  abstracted ;  as  by  declaring 
the  will  of  the  real  estate  duly  proved,  decreeing  a 
redemption,  a  foreclosure,  partition,  directing  a  sale 
in  performance  of  trusts,  or  a  mortgage  to  be  made, 
or  portions  to  be  raised,  &C.,  with  any  direction 
for  the  application  of  money,  and  the  master's  report 
thereon,  with  the  order  for  its  confirmation*  1  Prea* 
Urn  on  Ahst.  189* 

From  what  fell  from  Mr  J.  Taunton  in  the  discus- 
sion of  the  case  of  Drax  v.  Scroope,'  it  would  ap- 
pear, that  it  is  part  of  the  duty  of  an  attorney  to 
peruse  an  abstract  before  he  takes  the  opinion  of 
counsel  upon  it,  in  order  to  ascertain  whether  it  is 
necessary  that  he  should  do  so ;  but  the  point  does 
not  appear  to  have  received  the  sanction  of  any  di- 
rect decision  in  its  favour. 

An  attorney  will  not  relieve  himself  from  respon- 
sibility in  accepting  a  title  by  taking  the  opinion  of 
counsel,  unless  he  lays  the  whole  case  before  him. 
Thus,  in  a  case,'  in  which  the  attorney,  instead  of 
setting  out  in  the  abstract  the  terms  of  some  in- 
strument, stated  what  he  conceived  to  be  its  effect, 
and  Mr  Preston,  before  whom  it  was  laid,  approved 
of  the  title,  upon  its  proving  to  be  defective,  the 
attorney  was  held  liable  to  his  client  for  the  loss 
thereby  sustained,  it  appearing  that  the  attorney  had 
misconceived  the  effect  of  such  instrument,  and  that, 
had  it  been  properly  set  out,  Mr  Preston  would  have 
disapproved  of  the  title* 

'  1  Dowl.  69. 

'  Ireson  v.  Pearman,  3  Bam.  and  C.  799 ;  5  Dowl.  and  B. 
687;  3  Law  Jo.  119. 
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Recitals  io  old  deeds  are  not  evidence  of  facts 
noless  properly  corroborated.  Fiyrt  v.  ClarkCf  1 
Ra8s.60L 

The  abstract  should  have  four  margins,  the  first 
for  the  parties,  provisos,  covenants,  and  powers ;  the 
Beoood  for  the  recitals,  habendum,  uses,  and  trusts ; 
tlie  third  for  the  operative  part ;  and  the  fourth  for 
the  parcels  and  general  words  and  execution.  The 
date  should  be  extended  beyond  the  outer  margin. 

Farms  of  Abstrad. 

16th  and  17th  March,  1804.    Indentures  of  lease  ^[^^^^ 
and  release,  the  release  made  between  A.  B.,  of,  &C., 
00  the  first  part ;  C  D.,  of,  &c.,  of  the  second  part ; 
and  £.  F.,  of,  &c.,  of  the  third  part ; 

It  is  witnessed,  that  in  consideration  of  the  sum  of 
L500  to  the  said  A.  B.  paid  by  the  said  C.  D.,  he, 
the  said  A.  B.,  did  grant,  bargain,  sell,  alien,  release, 
aod  confirm  unto  the  said  C.  D.,  his  heirs  and  as- 
wgns, 

AH  \8taie  the  parcels  as  in  the  deed,"]  together 
vith  all  outhouses,  &c^  and  the  reversion,  &C.,  and 
^  the  estate,  &c. ; 

To  hold  unto  the  said  C.  D^  his  heirs  and  assigns^ 
to  such  uses,  upon  and  for  such  trusts,  intents,  and 
purposes,  and  with,  under,  and  subject  to  such 
powers,  provisos,  and  declarations,  as  the  said  C.  D., 
by  any  deed  or  deeds,  writing  or  writings,  with  or 
without  power  of  revocation,  to  be  by  him  signed, 
sealed,  and  delivered  in  the  presence  of,  and  attest- 
ed by  two  or  more  credible  witnesses,  should  from 
time  to  time  direct,  jimit,  or  appoint ;  and  in  the 
meantime,  and  until  default  should  be  made  in  any 
such  direction,  limitation,  or  appointment,  and  so  far 
as  the  name  (if  incomplete)  should  not  extend. 

To  the  use  of  the  said  C.  D.  and  his  assigns,  dur- 
ing his  life,  without  impeachment  of  waste ;  and 
after  the  determination  of  that  estate  by  any  means 
in  his  lifetime. 

To  the  use  of  the  said  £.  F.  and  his  heirs,  during 
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the  life  of  the  said  C.  D.,  in  trust  for  him  and  his  as- 
signs during  his  natural  life,  and  from  and  after  the 
determination  of  the  estate  so  thereby  limited,  to  the 
.  said  £•  F^  as  aforesaid ;  and  in  the  meantime  sub- 
ject  thereto,  and  to  the  trusts  thereof,  to  the  use  of 
the  said  C.  D.,  his  heirs  and  asMgns,  for  ever. 

Covenants  from  the  said  A.  B.  he  was  lawfully 
seised  ;  that  he  had  good  right  to  convey ;  for  quiet 
enjoyment  $  free  fi*om  incumbrances ;  and  for  far- 
ther  assurance. 

Executed  by  the  said  A.  B.,  attested  by  two  wit' 
nesses,  and  a  rec^pt  for  the  consideration-monej 
indorsed,  signed,  and  witnessed. 

settittDflnt.  Date,  Indentures  of  lease  and  release,  smd  settle- 
ment, the  latter  between,  &c. 

Reciting,  &c. 

It  is  witnessed,  that^  in  pursuance  and  perfcAm- 
ance  of  the  said  agreements,  and  in  consideration 
of  natural  love  and  affection,  &c.,  and  of  lOs.  to  the 
said  W.  B.  paid  by  the  said  W.  H.  and  E.  L.,  the 
said  W.  B.  did  grant,  bargain,  sell,  release,  and  con- 
firm unto  the  said  W.  H.  and  E.  L.,  (in  their  actual 
possession,  &c.,)  and  to  their  heirs  and  assigns; 

All,  &c.  C^et  out  ike  premises  jvUy») 

To  hold  unto  the  said  W*  H.  and  £.  L.,  their  hein 
and  assigns,  to  the  uses,  upon  and  for  the  trusts,  in- 
tents, and  purposes  thereinafter  expressed,  declared) 
and  contained  \  (that  is  to  say ;) 

To  the  use,  (set  out  the  tisesfiUh/,) 

Power  of  entry  and  distress  to  the  said  N.  B^ 
A.  B.,  and  C.  B.,  respectively  %  and  to  the  said  W.  H. 
and  £.  L.,  in  case  of  non-payment  of  the  said  respec- 
tive annuities  within  twenty-one  days^ 

Power  to  the  said  annuitants  respectively,  in  case 
of  non-payment  for  foity  days,  to  enter  and  enjoy, 
and  take  rents  of  the  said  hereditaments,  until  satis- 
faction  of  the  said  respective  annuities  and  costs. 

And  subject  to  the  said  annuities,  and  to  the 
powers  and  remedies  thereby  provided,  for  securing 
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payment  thereof,  the  said  hereditameots  and  prfr- 
fflises  should  be  and  remain^ 

To  the  use,  &c« 

Declaration  that  the  said  W.  H.  and  £.  Ln, 
their  executors,  &&,  should  «tand  seised  of  the 
said  annuity,  or  yeanly  rent-charge  of  L.  » 

qpon  trust  to  pay  and  apply  one  of  the  said  annuities 
to  and  for  the  benefit  of  the  said  H.  B.  during  hia 
life^  in  manner  therein  mentioned :  and  after  his  de- 
cease, in  case  the  same  should  happen  during  the 
continuance  of  the  said  annuity,  then  to  stand  and 
be  seised  thereof,  upon  such  trusts  as  were  therein- 
after expressed  of  and  concerning  the  interest  and 
di?idend  of  the  portion  and  fortune  thereby  provid- 
ed for  the  said  H*  B«  and  his  issue* 

Proviso  for  cesser  of  said  term  of  1000  years  when 
the  whole  of  the  said  L.  and  interest  should 

have  been  raised* 

Covenants  by  said  W.  B*  for  pigment  of  thesud 
annuities. 

Covenants  that  said  W*  B.  had  power  to  convey* 

Covenants  for  quiet  enjoyment,  free  from  incurn* 
hrances,  and  for  further  assurance. 

Proviso  that  in  case  the  said  W.  B.  should  at  any 
time  thereafter,  during  his  life,  be  desirous  to  re- 
voke the  provision  thereby  made  for  his  said  sons, 
and  should,  by  transferring  to  the  said  trustee  or 
trustees  for  the  time  being,  a  competent  sum  in  the 
pablic  stocks  or  funds  of  Great  Britain,  or  otherwise, 
to  the  satisfaction  of  the  said  trustees  or  trustee,  se- 
cure to  or  for  the  benefit  of  the  said  T.  B.,  &C.,  the 
payment  of  annuities  and  portions  equal  in  amount 
to  those  thereby  provided  for  them  respectively,  and 
to  be  limited  and  settled  upon  the  same  trusts, 
and  in  the  same  manner,  or  as  near  thereto  as  cir- 
camstances  would  then  admit  of;  then  it  should  be 
lawful  for  the  said  W.  B.,  by  deed,  to  be  by  him 
executed  as  therein  mentioned,  to  revoke  the  uses, 
&c^  therein  contained,  and  to  limit  and  appoint  any 
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Other  uses,  &c.,  of  and  concerning  the  hereditamentB 
and  premises  thereinbefore  describe. 

Executed  by  the  said,  &c.>  and  attested  by  two 
witnesses* 
▼ffl-  Bate.  Will  of  said  W.  B^  whereby  he  confirmed  a 

settlement  made  by  him  upon  his  chUdren  by  his  late 
wife  E.,  of  annuities  and  portions  charged  upon  his 
real  estate  at,  &c.,  aforesaid,  bearing  date,  && 

And  the  said  testator  gave  and  devised  [inter  alia] 
the  said  capital  messuage,  &c.,  all  other  his  mes- 
suages, lands,  tenements,  hereditaments,  and  real 
estate,  &c^  unto  N.  H.  and  J.  P.  and  their  hein, 
To  the  use  (as  to  the  manor  of,  &c^)  of  testator's 
wife,  M.  B.,  for  life.  Remainder,^ 

To  use  of  Itrusteesi]  and  their  heirs,  during  the 
life  of  the  said  M.  B.,  to  support  contingent  remain- 
ders. Seffi. 

As  to  said  hereditaments  so  limited  to  said  M.  B» 
as  aforesaid,  from  and  immediately  after  her  decease ; 
and  as  to  all  other,  the  said  real  estate  thereinbefore 
devised  from  and  immediately  after  the  testatoi^s  de- 
cease. 

To  use  of  testator's  eldest  son,  T.  B.,  for  life. 

Rem. 

To  use  of  the  said  trustees  and  their  heirs,  during 
the  life  of  T.  B.,  to  preserve  contingent  remainders. 

Renh 

To  use  of  first,  second,  third,  fourth,  and  all  other 
sons  of  the  said  T.  B.,  lawfully  to  be  begotten  seve* 
rally  and  successively  in  tail  male.  Rem, 

To  use  of  testatoi^s  second  son,  N.  B.,  for  life. 

Rem, 

To  use  of  the  said  trustees  and  their  heirs,  during 
the  life  of  the  said  N.  B.,  to  preserve  contingent  re» 
mainders.  Rem. 

To  the  use  of  first,  second,  third,  fourth,  and  all 

*  When  the  remainders  are  contingent,  it  is  better  to  take 
the  words  in  the  deed  or  inll  than  use  the  word  *<  remainder.** 
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o&er  sons  of  the  said  N.  B.,  lawfully  b^otten^  or  to 
be  begotten  severally  and  soccessivdy  in  tail  male. 

RefHt 

To  use  of  £•  L^  his  executors,  &c.y  for  1200  years, 
to  be  computed  from  the  decease  of  survivor  of  T«  B» 
«Dd  N.  B.-;  and  failure  of  issue  male  of  both  their 
bodies,  upon  the  trustd  thereinafter  declared.     Rem* 

To  the  right  heirs  of  the  said  W.  B.  for  ever. 

DeelaratioD  that  the  said  term  of  1200  years  was 
limited;  in  trust  to  raise  L.  ^  additional  por« 
tions  for  testatoi^s  sons,  T.  B.  and  C.  B^  in  case 
either  of  testator^s  sons,  H.  B.  and  A.  B.,  should, 
under  the  limitatiouB  thereinbefore  contained,  during 
bis  life,  become  entitled  to  the  rents  of  testator's 
estate  at,  &C. 

Proviso  for  cessorof  said  term,  when  said  L. 
shodd  be  raised. 

Powers  to  testator's  said  children  respectively, 
when  in  possession  of  said  estate,  to  raise  jointures 
for  their  wives,  and  portions  for  younger  children, 
tuid  to  grant  leases  in  manner  therein  mentioned. 

Power  of  sale  and  exchange. 

And  said  testator  gave  and  bequeathed  aU  the 
koasehold  furniture,  &C.,  at  the  time  of  testator's  de- 
cease, unto  the  said  N.  H.,  L  P.,  ^d  £.  L.,  their 
executors,  &e.,  upon  trust,  to  permit  his  said  wife  to 
enjoy  the  same  during  her  natural  life ;  and  after  her 
decease,  in  trust  for  tbe  person  who,  under  the  limita- 
tions thereinbefore  contained,  should  upon  the  same 
event  first  become  beneficially  entitled  in  possession 
to  the  said  messuage  and  other  hereditaments,  so 
limited  to  Uie  use  of  his  said  wife  as  aforesaid,  or  to 
the  rents  or  profits  thereof  as  tenant  for  life,  or  in 
^,  his  executors,  administrators,  and  assigns. 

And  after  various  other  bequests,  the  said  testator 
directed  that  his  executors  should  pay  and  apply  a 
competent  part  of  the  residue  of  his  personal  estate, 
which  should  remain  after  payment  of  all  his  debts, 
funeral  and  testamentary  expenses,  and  the  legacies 
thereinbefore  bequeathed,  in  satisfaction  and  dis- 
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Codicil. 


Abstract  of 
th«  title  to  a 
copyhold 
estate. 


charge  of  tbe  several  portions  or  sums  of  money 
which  by  tbe  said  therein  above-mentioned  indentm^ 
of  settlement,  dated  the,  &c.,  were  charged  upon  his 
estates  at,  Scc^  aforesaid,  in  fovour  of  his  five  younger 
sons,  and  amounting  together  to  the  sum  of  L*  i 
or  so  much  thereof  as  should  at  the  time  of  his  de- 
eease  remain  unsatisfied.  To  the  intent  that  his 
said  last-mentioned  estate  might  be  wholly  discharged 
from  the  payment  thereof.  And  tbe  said  testator 
appointed  the  said  N.  H.,  L  P.,  and  £•  L.,  e:secators 
of  bis  will. 

Executed  by  tbe  said  W.  B.,  and  attested  by  three 
witnesses.  ». 

DcUe.  Codicil  to  said  abstracted  will,  whereby  said 
W.  B.  declared  that  in  case  his  said  wife  M.  B.  diould 
after  bis  decease  intermarry  with  any  other  husband, 
then  the  estate  and  interest,  by  his  said  will  limited 
to  her,  of  and  in  all  that,  &e.,  therein  should  cease 
and  determine.  And  testatw  in  that  event  charged 
tbe  said  premises  with  tbe  payment  of  an  annuity  or 
yearly  rent-charge  of  L.  to  tbe  said  M.  B.  dur- 

ing the  remainder  of  her  life. 

Executed  and  attested  by  three  witnesses. 

Testatcnr  died  on  leaving  H.  £•  B.  his  heir. 

Proved  in  tbe  prerogative  court  of  the  archbishop 
of  Cemterbury,  on,  &c*>  by,  &C.,  the  said  exeimtors* 

Cmirt  Date.  Admission  of  H.  G.,  on  decease 
f^  P.  G.,  who  having  died  seised  of  premises  called 
Ph  containing  sixteen  acres,  by  bis  wilU  dated,  &c., 
gave  as  follows :— ^^'  I  give  and  bequeath  unto  my 
cousin,  H.  G^  son  of  my  brother  R.  &,  whom  I 
make  my  fuH  and  sole  executor,  ftc,  all  that  my 
mansion-bouse  that  now  I  dwell  in,  with  all  bams, 
stables,  and  all  other  out-houses  tb^eunto  bdonging; 
to  have  and  enjoy  tbe  same  to  him  and  his  heirs  for 
ever,  provided  he  pay  my  ju^  debts,  funeral  expenses* 
and  all  my  legacies  hereby  given."^ 

5 Add  date  ofprobaiey  registry^  enraimentf  ^rcj 
^ate*    Surrender  by  W.  P.,  and  B.  bis  wife*  of  a 


AB8TBACT8  OF  TITLB,  129 

tenement  called  N^  and  a  close  called  H.,  containing 
acres,  and  L.,  containing  acres,  lying 

together  in  L^  between  D.  and  C,  &e.     To  tbe  use 
of  A.  G.,  daugbter  of  H.  G.,  of  for  Yi£e ;  and 

after  ber  decease,  to  the  use  of  the  right  heirs  of  said 
W.  P.  for  ever. 

Date.  Admission  of  W,  P.  jun.,  only  son  and 
beir  of  H.  P.,  who  died  seised  of  all  that  separate 
teDement  called  F.,  between  6.  street  and  B.  lane, 
and  also  his  admission  to  the  reversion  of  N^  &c., 
apon  the  decease  of  A.  P.,  lately  A.  G. 

Dale.  Admission  of  H.  G.,  only  son  and  heir  of 
H.  6.,  who  died  seised  of  P.,  &c.,  to  which  he  was 
admitted  in  1666.      « 

Date.  Admission  of  M.  G.,  late  M.  C,  widow  of 
H.  6.,  last  mentioned,  as  mothi^  and  guardian  of 
W.  G.,  an  infant  of  the  age  of  two  years,  the 
youngest  son  and  heir  of  the  said  H.  G.,  last  seised 
to  P,  &c. 

Date.  Conditional  surrender  of  W.  G.  to  W.  F. 
of  all  that  his  customary  lands  called  P.,  &c«,  situate 
at  or  near  K.,  subject  to  proviso  for  redemption  on 
payment  of  L.200- 

Date.    The  like  for  L.300. 

Date,  Surrender  of  same  premises  to  the  use  of 
W.  F^  and  M.  his  wife,  and  their  heirs  and  assigns 
for  ever,  and  their  admission. 

Date.  Surrender  by  W.  F.  and  wife,  to  the  use 
of  H.  G.,  his  heirs  and  assigns  for  ever,  and  his  ad- 
mission. 

Date.  Surrender  by  H.  G.  of  same  premises,  to 
m  of  said  H.  G.  for  his  life,  and  then  to  P.  G., 
brother  of  said  H.  G«,  his  heirs  and  assigns  for  ever. 

Date,  Lieence  to  H.  G,  to  demise  for  twenty* 
one  years. 

Like  licence  to  W.  C. 

Date.  Admission  of  A.,  wife  of  W.  C,  of,  &C., 
and  £.,  wife  of  R.  O.,  of,  &c«,  daughters  of  the  said 
P«  G.,  and  his  next  heirs,  stating  that  H.  G.  held  all 
those  two  eustomary  fields  of  acres  called  P., 


ISO  ABSTRACTS  OF  TITLE. 

at  or  near  K.,  and  died  seised  thereof,,  and  that  he 
surrendered  the  same  to  the  use  of  himself,  the  said 
H.  G.»  for  his  life,  with  remainder  to  the  use  of  the 
said  P.  6.,  brother  of  said  H.  G«,  his  heirs  and  as- 
signs for  ever.  That  P.  G.  was  dead,  and  that  A^ 
wife  of  W.  C  and  £.,  wife  of  R.  O.,  daughter  of 
P.  G.,  were  their  next  heirs  to  the  said  premises. 

Date,  Surrender  by  R.  O.,  and  £.  his  wife,  of 
all  their  undivided  moiety  of  the  same  premises,  to 
the  use  of  W.  C,  his  heirs  and  assigns  for  ever. 

Date.  Admission  of  and  surrender  by  W.  C.  to 
the  use  of  his  will. 

Date.  Surrender  by  W.  C,  and  A.  his  wife,  of 
all  their  undivided  moiety  therein,  to  the  use  of  the 
said  W.  C,  his  heirs  and  assigns  for  ever. 

Licence  to  W.  C.  to  demise  all  his  lands  in  L.  for 
twenty-one  years. 
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ACCOUNTS. 


I,  A.  B^  of,  &C.,  do  hereby  undertake  to  give  and  undertaking 
render  unto  C.  D.,  of,  &c.,  a  just  and  true  account  ^^^r^ 
off  or  relating  to  the  business,  &c^  and  other  deal-  counts  to 
ings  and  transactions  of  him,  the  said  C.  D.,  and  of  principal.   , 
all  moneys  that  shall  be  received  by  me  on  account 
thereof,  at  all  times  when  the  said  C.  D.  shall  require 
the  same ;  and  I  undertake  to  provide  and  keep  such 
and  so  many  books  of  account  as  shall,  for  that  pur- 
pose, be  necessary,  wherein  shall  be  fairly  stated  or 
written  all  moneys  received  and  paid,  and  all  goods 
which  shall  be  bought  or  received  in,  or  sold  or  de- 
livered out  upon  credit,  or  otherwise,  and  all  other 
matters,  circumstances,  and  things  necessary  to  ma- 
nifest the  state  and  condition  of  the  said  trade, 
(business,  or  concern,)  for  the  inspection  of  the  said 
C.  D^  and  to  pay  the  balance  in  my  hands  or  ap- 
pearing due  to  the  ssdd  C.  D.  when  required  by  him 
80  to  do;"  and  I,  the  said  C.  D.,  do  hereby,  in  con- 
sideration thereof,  undertake  to  pay  or  allow  a  sa- 

*  XJiiless  it  be  otherwise  stipulated,  an  agent  is  bound  1x) 
account  for,  and  pay  over  the  net  proceeds  of  goods  sold  by 
him  as  soon  as  he  has  or  might  have  received  them,  had 
he  used  due  diligence;  Vorden  r.  Parker,  2  East,  YlO; 
Hunter  v.  Welsh,  1  Stark,  224.  It  may,  therefore,  be  ne- 
eessary  to  specify  the  particular  times  of  accounting,  such  as 
quarterly  or  half-yearly. 
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lary  unto  the  said  A.  B.,  at  and  after  the  rate  of 
L.  per  annum,  so  long  as  I  shall  continue  to 

employ  the  said  A.  B.  in  manner  aforesaid.^ 
AeconntB  The  above-named  A.  B.  and  C.  D.  having  this  day 

2l**^^"  stated  the  before-mentioned  (or  annexed)  account,  do 
ed  bj  fbe  ^'  hereby  reciprocally  allow  and  approve  the  same,  (the 
pvtias.*  several  vouchers  in  respect  thereto  being  produced 
by  the  said  C.  D.,  and  compared  and  carefully  exa- 
mined with  the  payments  mentioned  in  the  statement 
made  by  him,  are  found  by  the  said  A.  B.  to  be  cor- 
rect, and  are  thereupon  delivered  up  to  the  said 
A.B. ;)  and  further,  the  said  A.  B.  and  C.  D.  do 
hereby  also  mutually  acknowledge  that  there  is  not 
at  the  present  time  any  other  claim  or  demand  what- 
ever, to  their  knowledge  or  belief,  subsisting  or  de- 
pending between  them.  Dated,  &c. 
Witness. 
Attorneys,  receivers,  or  other  agents  who  hold  money 
for  others,  would  do  well  in  depositing  it  with  a 
banker  for  safe  keeping;  or,  as  a  means  of  transfer,  to 
do  so  to  an  account  distinct  from  their  own,  so  as  to 
keep  it  ear -marked,  as  (supposing  that  they  had 
exercised  such  discretion  in  the  selection  of  the  bank- 
er, as  they  would  reasonably  be  expected  to  have  used 
in  their  own  case)  they  would  thereby  be  relieved 

^  A  xnemorandum  similar  to  the  ahoye,  signed  by  the 
parties,  may  answer  until  a  more  formal  instrument  is  pre- 
pared. 

*  If  the  balance  be  paid,  the  acknowledgment  of  its  pay- 
ment must  be  upon  a  receipt  stamp.  If  it  is  in  full  of  all 
demands,  the  same  must  be  on  a  lOs.  stamp,  however  small 
the  sum.  If  the  allowance  include  a  release,  the  same  must 
be  upon  a  L.l,  15s.  stamp.  If  mutual  releases,  there  are 
two  parts,  and  consequently  several  stamps.  It  is.  to  be 
observed,  that  a  general  receipt,  or  acquittance  in  full  of  all 
demands,  will  discharge  all  debts,  except  such  as  are  on 
specialty,  as  rent,  bonds,  and  other  instruments  under  seal, 
which  can  be  waived  or  released  only  under  seal ;  Noyes  v. 
Hopgood,  Jac.  649;  Littler  v,  Holland,  3  T.  B.  540; 
Kaye  v.  Waghom,  1  Taunt.  428. 
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horn  responsibility  on  account  of  any  loss  which  the 
More  of  the  banker  might  occasion  ;^  but  the  de- 
posit should  be  made  in  their  own  name  only,  so  that 
they  might  retain  the  absolute  control  over  it.' 

if  a  party  who  owes  money  to  another  on  two  differ- 
ent accounts  makes  a  payment  generally*  the  party 
receiving  it  may  apply  it  to  either,  unless  it  can  be 
ooUeeted  from  the  circumstances  that  the  party  paying 
intended  at  the  time  of  payment  to  appropriate  it  to 
one  specifically ;  therefore,  where  a  debtor  gave  a  war- 
rant of  attorney  for  a  certain  sum,  and  was  also  in- 
debted upon  another  account,  and  divers  payments 
were  made  to  the  creditor,  but  not  specifically  in 
discharge  of  the  warrant  of  attorney,  the  creditor 
may  enforce  it,  although  he  had  subsequently  re- 
ceived a  larger  sum,  it  being  decided  that  the  creditor 
might  put  the  sums  paid  in  discharge  of  which  of 
the  two  accounts  he  chose.^ 

Where  an  agent  had  delivered  an  account|  by  which 
it  appeared  that  he  had  received  certain  payments 
on  account,  but  which  in  fact  he  had  not  received, 
he  was  held  to  be  bound  by  the  account  which  he 
had  delivered,  unless  he  could  show  he  had  given 
credit  by  mistake. — Shaw  v.  Picton,  4  B.  and  C, 
715. 

A  purchase  being  set  aside  for  fraud,  the  pur- 
chaser was  decreed  to  pay  an  occupation-rent,  re- 
ceiving back  his  purchase-money  with  interest,  there 
being  a  considerable  excess  of  rent  above  the  interest; 
annual  receipts  directed  to  be  made  in  the  accounts 
mitil  the  excess  of  the  rent  should  liquidate  the 
prindpal. — Donovan  v.  Fricker,  Jac,  165» 

"  Rowthv.  Howell,  3  Ves.  566;  Wren  ».  Kirton,  11  Ves. 
377;  Masseyt;.  Banner,  1  Jac.  and  Walker,  241;  RohixiR 
son  V.  Ward,  2  Car.  and  Payne,  59;  1  Bjan  and  M., 
274. 

*  Salway  v.  Salway,  2  Russ.  and  M.,  215. 

'  W(D(dley  V.  Jennings,  2  Car.  and  Pay.,  144  ;  Shaw  v. 
Picton,  4  B.  and  C,  715 ;  Pea^e  v.  Hirst,  10  B.  and  C, 
122 ;  Devaynes  v.  Noble,  1  Mer.  585. 
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An  account  between  an  attorney  and  client,  al- 
though long  settled  and  signed,  will  not  be  considered 
conclusive  as  against  the  latter,  and  if  any  items 
of  charge  can  be  impeached,  the  account  will  be  so 
far  re-opened  by  the  court  on  a  bill  filed  for  that 
purpose,  that  the  plaintiff  will  be  allowed  to  surcharge 
and  falsify-p-Johnes  v^  Lloyd,  10  Price,  62;  but 
after  an  account  has  been  once  stated  and  settled, 
it  would  be  considered  conclusive  as  between  the 
parties,  unless  a  gross  error  or  mistake  could  be 
shown  in  it.-— Truman  v.  Hurst,  I  T.  R.  42. 

Large  sums  in  gross  charged  in  such  accounts 
must  be  supported  by  detail  of  items  composing  tbeiDf 
or  they  will  not  be  allowed.— 10  Price,  0,2, 
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ACTIONS. 

I,  A.  B,  of,  &Cn  do  hereby  retain  Mr  C.  D^  of,  K«*^n«  ^ 
fte,  attorney,  to  commence  and  prosecute  an  action  TOmmenM^aiT 
in  the  Court  of  Queen's  Bench,  (C.  P«  or  Ezch^)  action, 
agunst  £•  F.,  of,  &C.,  for  the  recovery  of  the  sum 
of  twenty  pounds,  due  from  him  to  me  for  goods  sold 
and  deUvered,  dated,  &c. 
Witness* 

In,  &c« 

Between,  &c. 

I9  A.  B^  of,  &c^  the  above-named  defendant,  do  detainer  of 
bereby  retain  and  employ  Mr  C.  D^  of,  &c^  as  my  ^^^^"^  ^ 
attorney,  to  defend  the  above  action  commenced 
against  me,  dated,  &c. 
Witness. 

An  attorney  should  in  all  cases,  before  commene* 
log  an  action  or  undertaking  a  defence  on  behalf  of 
his  client,  procure  from  him  a  retainer  or  authority 
for  that  purpose ;  Wilson  ».  Wilson,  1  Jac.  and  W., 
457;  which  (though  valid  if  verbal)  should  be  re- 
duced into  writing/  It  should  specify  to  what  ex- 
tent it  is  intended  such  authority  should  extend, 

'  Wrigbt  V.  Castle,  3  Mer.  12 ;  Lord  v.  Killett,  2  M.  and 
K«  1 ;  bat  see  Tabemor  v.  Tabemor,  2  Keen,  679,  in  which 
^  the  M.  R.  said  that  there  ought  to  be  a  warrant  in 
^li^g  to  authoriM  a  solicitor  to  commence  proceedings. 
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vhether  simply  to  sending  a  letter,  issuing  a  writ, 
entering  appearance,  or  conducting  the  whole  case. 
An  attorney  is  not  entitled  to  charge  for  any  proceed- 
ings he  may  have  taken  for  a  client  without  his 
authority,  and  would  therefore  not  only  be  defeated 
in  an  action  to  recover  his  bill,  if  he  failed  in  prov- 
ing  his  retainer,  but  render  himself  personally  liable 
for  the  costs  of  the  other  parties,  unless,  by  subse- 

2uent  acquiescence  in  the  proceedings,  his  client 
bould  take  that  liability  upon  himself.  Lord  Ten- 
terden,  ia  his  judgment  in  the  case  of  Owen  v.  Ord,* 
when  referring  to  this  subject,  said,  "  That  every  re- 
spectable attorney  ought,  before  he  brings  an  action, 
to  take  a  written  direction  from  his  client  for  com- 
mencing it ;  and  that  he  ought  to  do  this  both  for 
his  own  sake  and  for  the  sake  of  his  client ;  that  it 
was  much  better  for  him,  because  he  got  rid  of  the 
difficulty  in  proving  the  retainer,  and  that  it  would 
also  be  better  for  a  great  many  clients,  by  putting 
them  on  their  guard,  and  preventing  them  from  being 
drawn  into  lawsuits  without  their  own  express  dlrec- 
tion.'* 

An  attorney  who  has  a  general  authority  to  con- 
duct the  affairs  of  a  client,  would  be  authorised  in 
defending  any  action  or  suit  that  might  be  com- 
menced against  him,  but  not  in  commencing  one  in 
his  client's  name.^ 

In  the  relation  which  exists  between  an  attorney 
or  solicitor  and  his  client,  there  exists  this  anomaly^ 
that  whilst  he  is  liable  to  be  discharged  at  any  time 
at  the  will  of  his  employer,  he  having  once  undeN 
taken  his  client's  cause,  cannot*'  refuse  to  conduct  it 
to  a  close  without  some  good  reason.  And,  if  he  were 
to  do  so,  he  would  render  himself  liable  to  ati  at* 
tachment,"!  would  lose  any  lien  or  right  which  he 

•  3  Car.  and  P.  349. 

0  Wright  V.  Castle,  3  Mer.  12 ;  Lord  v.  Killett,  2  H  aod 
K.  1. 
«  Cresswell  r.  Byron,  14  Vos.  271. 
A  Mould  V.  Roberts,  4  Dowl.  and  B.  719. 
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might  otherwise  have  had  for  payment  of  the  costs 
incurred  previous  to  his  refusal  ;*  and  if>  by  such 
refusal,  his  client  should  be  subjected  to  any  loss,  he 
would  become  liable  to  indemnify  him  for  it/ 

If  the  attorney  should  consider  that  his  client's 
case  could  not,  if  brought  to  a  close,  be  of  any  ser- 
vice to  him,  or  if  his  client  should  refuse  to  furnish 
him  with  sufficient  funds  for  the  conduct  of  his  cause, 
be  would  then  (after  giving  his  client  such  a  rea- 
sonable notice  as  might  enable  him  to  procure  the 
fonds  or  appoint  another  attorney)  be  justified  in 
refusing  his  further  services*'  Where  the  attorney 
or  solicitor's  withdrawal  is  upon  justifiable  grounds, 
be  does  not  lose  his  lien  for  his  previous  costs,  but 
retains  the  same  right  as  if  he  had  been  discharged 
by  his  client*" 

An  attorney  who  has  withdrawn  from  the  conduct 
of  a  cause,  is  not  at  liberty  to  act  in  the  same  suit 
OQ  behalf  of  the  of^onent  of  his  former  dient* 
MrC.  D, 

I  do  hereby,  as  the  attorney  (or  agent)  of  and  for  i>eiMndof 
E-  F^  of,  &c^  according  to  the  form  of  the  statute  JJ^,"* 
in  such  case  made  and  provided,  demand  of  you  the  wamnt 
pwusal  and  copy  of  the  warrant  by  virtue  of  or  un-  from^ooo- 
der  colour  whereof  you  did,  on  or  about  the  first  day  '*^** 
of  March  hist,  (statt  the  grievance.)    Dated  the,  &c« 

G.  H«,  of,  &c«, 
Attorney  for  the  said  £•  F« 
Mr  CD, 

I  do  hereby,  as  the  attorney  (or  agent)  of  and  for  Demand 
A.  8^  of,  &c  according  to  the  form  of  the  statute  '"™  • 
ffl  such  case  made  and  provided,  demand  of  you  the  ****  '' 
P^ml  and  copy  of  the  warrant  of  commitment  and 

•  6  Ves.  2. 

'  Cook  0.  Broomhead,  16  Ves.  133, 

'  Hoby  V,  Built,  3  B.  and  Aid.  350 ;  Lawrence  v.  Potts, 
0  C.  and  Pay.  428 ;  Rowson  v.  Earle,  M.  and  M.  538. 

■  Mepriwether  v.  MelHsh,  13  Ves.  161. 
Cholmondeley  v,  Clinton,  19  Ves.  261 ;  Hatchins  v. 
Htttchins,  1  Hog,  315. 
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instrument  under  which  you  received  into  your  cus^ 
tody  the  said  A.  B^  on  or  about  the,  &&,  and  kept; 
and  detained  him  in  custody  for  the  space  of,  &c^, 
then  next  following.    Dated,  &c., 

Yours,  &C.,  £.  F.,  of,  &c* 
Attorney  for  the  said  A*  B. 
In  they  &c 

B.  V.  D. 
undartiAing  I,  the  undersigned,  A.  B.,^  of,  &C.,  do  hereby  un- 
tomn'TbOL  ^®'***^®  ^'^d  agree  to  pay  to  L.  M.,  of,  &c.,  gent^  my 
(late)  attorney,  all  such  sums  of  money  as  shall  hap* 
pen  or  appear  to  be  due  and  owing  to  him  on  the 
taxation  of  his  bill  of  costs,  delivered  to  me  on  or 
about  the,  8cCf  amounting  to  the  sum  of  L.         • 

Statute  of  Frauds f  29  th  Car.  II.,  e.  B. 

This  statute  enacts,  that  no  action^  shall  be  brought 
in  the  following  cases,  unless  the  agreement,  or  some 
note  or  memorandum  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  chained  therewith,  or  some 
other  person  authorized  by  him. 

1st,  Where  an  executor  or  administrator  pro^ 
mises  to  answer  out  of  his  own  estate. 

2d,  Where  a  man  undertakes  to  answer  far  the 
debt,  default,  or  miscarriage  of  another. 

3d,  Where  any  agreement  is  made  in  considerO' 
tion  of  marriage. 

^h,  Wherfi  any  contract  or  sah  is  made  ofUxnds, 
tenements,  or  hereditaments,  or  any  interest  therein. 

6th,  Where  there  is  any  agreement  that  is  not  to 
be  performed  unthin  one  year  from  the  making 
thereof. 

6th,  Contracts  for  the  sale  of  goods  of  the  price 
ofL.lOor  upwards,  where  the  buyer  has  not  actucUfy 
accepted  part  of  the  goods,  or  given  something  in 
earnest  or  part-payment. 

i  If  the  nndertaking  is  given  by  a  third  person,  the  oon- 
tideration  npon  which  it  is  given  should  be  stated. 
^  See  3  Black.  157,  158. 


ACTION&  139 

The  Statute  of  Frauds  was  amended  by  Lord 
Tenterden's  Act,  9tli  Geo.  IV^  c.  14,  whidb  came 
into  operation  on  Ist  January  182%  and  which  has 
rendered  a  written  memorandum  necessary  in  seve- 
ral other  cases*  Its  principal  provisions  are  stated 
bdowy  under  its  different  sections- 
Sec  1.  An  acknowledgment  or  promise  to  take  a 
cue  out  of  the  operations  of  the  statutes  of  limita*  mnto'* 
tion  must  be  in  writing,  and  dgned  by  the  party 
chargeable  thereby.  No  joint^<M>ntractory  his  exe- 
cutor, or  administrator^  shall  be  chargeable  by  rea- 
800  of  any  acknowledgment  of  the  other ;  saving  the 
eflfect  of  any  payment  of  any  principal  or  interest*' 
made  by  any  person  whatsoever.  '  Though  a  person 
may  be  barred  as  to  one  joint-contractor,  he  may 
recover  against  the  other  on  any  new  acknowledge- 
meat* 

2.  That  no  indorsement  or  memorandum  of  any 
payment  written  or  made  upon  any  promissory-note,  orptynMoi 
bill  of  exchange,  or  other  writing,  by  or  on  the  be- 

iialf  of  the  party  to  whom  such  payment  shall  be 
made,  shall  be  deemed  sufficient  proof  of  such  pay- 
ment, so  as  to  take  the  case  out  of  the  operation  of 
the  statute. 

3.  Act  shall  appl>  to  debts  alleged  by  way  of  set- 
o£ 

4.  No  promise  made  after  full  age  to  pay  any  DeMt  ood- 
debt  contracted  during  infancy,  or  upon  any  ratifi-  tnctodinia- 
eation  after  full  age  of  any  promise  or  simple  con-  ^'^^ 
tract  made  during  infancy,  shall  be  valid,  unless  in 

writing,  and  signed  by  the  party  to  be  charged  there- 
witL 

5.  No  action  jBhall  be  brought  whereby  to  charge  ii«imieiita- 
toy  person  by  reason  of  any  representation  inade^^^^''^ 

'  Payment  of  interest  by  one  of  several  joint-debtors  dor- 
n^  the  continaance  of  the  joint-liability  takes  a  ease  out  of 
tlw  statute  as  agakist  all,  8  B.  and  C.  36 ;  Pease  v.  Hirst,  10 
B.  and  C.  122 ;  8  Bing.  309 ;  Wyatt  v.  Hodson,  1  Moore 
•od  Scott,  442. 
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CQDcerning  the  character,  oonducty  credit,  abiGty) 
trade,  or  dealiog^  of  any  other  person,  to  the  intent 
that  such  other  person  may  obtun  credit,  money,  or 
•  Sic.  goods  upon,*  unless  such  representation  be  made  in 

writing,  signed  by  the  party  to  be  chained  there- 
with. 
Powflnofn.  6.  The  enactments  of  the  Statutes  of  Frauds  re- 
tondiSto  **"  ^^^S  *^  ^  *^®  ®^  goods  of  the  value  of  L.10  and 
contracts  for  upwards,  extended  to  all  contracts  for  the  sale  of 
goods  of  L.10  goods  of  the  value  of  L.10  and  upwards,- notwith- 
ShOT^Se  ''**"*^^°^  *^  goods  may  be  intended  to  be  delivered 
goods  be  not  ^^t  some  future  time^  or  may  not,  ^t  the  time  of  such 
ready  for  de-  contract,  be  actually  made,  procured,  or  provided, 
^▼«7«  or  £t  or  ready  for  'ddivery,  or  some  act  may  be  re- 

quisite for  the  making  or  completing  thereof,  or  ren- 
dering the  same  fit  for  delivery. 

7*  Memorandums  made  necessary  by  the  act  sre 
exempted  from  stamp-duty. 
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Apporthnm^M  cfRenis^  S^, 
4th  William  IV.,  cap.  22. — [Royal  Assent, 

June  16,  1834.] 

An  Act  to  amefid  an  Act  of  the  eleventh  jear  of 
King  George  the  Second,  respecting  the  Apportion- 
ment of  Rents,  AnBuities,  and  other  periodiod  Pay^ 
ments* 

Sec  1.  Rents  reserved  and  made  payable  on  any 
lease  which  shall  determine  on  the  death  of  the  per- 
son making  the  same>  or  on  the  death  of  the  lives 
for  which  snch  person  was  entitled,  shall  be  consi- 
dered as  within  the  provisions  of  the  11th  Geo.  11. 

2.  An  r&ita  service  reserved  on  any  lease  granted 
after  the  passing  of  the  act  by  a  tenant  in  fee, 
or  for  life,  or  under  a  power,  and  all  rents  'charge, 
and  other  rents,  annuities,  pensions,  dividends,  mo- 
doses,  compositions,  and  all  other  payments  of  every 
description  in  Great  Britain  and  Irdand,  made 
payaUe,  or  coming  due  at  fixed  periods>  under 
any  ineftrument,  executed,  or  (in  the  case  of  a 
will)  coming  into  operation  after  the  passing  of  the 
act,  shall  be  apportioned,  so  that  on  the  determina- 
tion, by  death  or  any  other  means,  of  the  interest  of 
snch  person,  he,  his  executors,  administrators,  and 
assigns,  shall  be  entitled  to  a  proportion  of  such  pay- 
mentSi  subject  to  a  proportion  of  the  charges  thereon. 
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and  all  remedies  for  recoyering  the  same  when  the 
whole  shall  become  due,  but  so  that  as  to  rents  re- 
served by  any  demise,  the  person  who,  if  the  act  liad 
not  passed,  would  have  been  entitled  to  receive  the 
whole  amount,  shall  still  receive  the  same,  and  the 
proportion  shall  be  recovered  from  such  person* 

3.  Act  not  to  apply  where  it  is  stipulated  that 
there  shall  be  no  apportionment,  or  to  annual  sums 
made  payable  in  policies  of  assurance. 

Dealings  with  BankrupUm 
2d  and  3d  Victohia,  c^.  29* — [Royal  Assent, 

July  19,  18390 
An  Act  for  the  better  Protection  of  Parties  deal- 
ing with  persons  liable  to  the  Bankrupt  Laws. 

Sec  1.  All  contracts,  dealings,  and  transactions 
by  and  with  any  bankrupt,  and  all  executions  and 
attachments  executed  or  levied  before  the  date  and 
issuing  of  the  fiat,  shall,  notwithstanding  a  prior  act 
of  bankruptcy,  be  valid  in  favour  of  those  who  had 
not  notice  of  any  prior  act  of  bankruptcy,  saving  any 
payment  being  a  fraudulent  preference,  or  any  exe- 
cution on  warrants  of  attorney  or  cognovits,  given 
by  way  of  fraudulent  preference. 

Boundaries  of  Church  Property. 
2d  and  3d  William  IV^  cap.  80^-.August  3,  1832. 

An  Act  to  authorize  the  Identifying  of  Lands 
and  other  Possessions  of  certain  Ecclesiastical  and 
Collegiate  Corporations. 

Sec.  1.  Power  given  to  archbishops,  bishops,  deans, 
and  chapters,  and  colleges  of  Oxford,  Cambridge, 
Winchester,  and  Eton,  to  enter  into  agreements  or 
deeds  of  reference  with  their  lessees  and  others 
whose  lands  are  adjoining,  to  ascertain  and  settle 
unknown  or  disputed  boundaries,  or  quantities  of 
their  manors,  &c. 

Referees  to  make  surveys,  maps,  and  admeasure^ 
ments,  to  examine  witnesses  on  oath,  to  call  for 
deedsy  &c.»  to  make  awards,  with  maps  thereto^  od 
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pifchmeDt  or  veUum.  Awards  and  maps  to  be  laid 
before  parties,  and  their  approbation  written. 

2.  Consent  of  archbishop  in  case  of  bishops,  of 
cliapt«r  in  case  of  deans,  and  bishops  in  case  of 
ecdedaBtical  corporations  sole,  required  to  render 
proceedings  under  the  act  valid. 

3*  Power  to  infants,  married  women,  lunatics,  &c*, 
to  enter  into  reference* 

4.  Agreements  or  deeds  of  reference,  awards,  and 
maps,  to  be  deposited  in  the  registry  of  the  arch« 
bishop,  bishop,  &c.     Documents  to  be  produced. 

5.  Expenses  of  reference  shall  be  paid  equally, 
imless  parties  otherwise  agree. 

6.  Act  limited  to  England  and  Wales. 

Paj^meni  of  Debts  out  of  Real  Estates, 
Uth  Gbobge  IV.,  and  1st  William  IV.,  cap  47. 
[Royal  Assent,  July  16,  1830.] 

An  Act  for  Consolidating  and  Amending  the  Laws 
for  Fadlitating  the  Payment  of  Debts  out  of  Real 
Estates. 

Sec  1.  Repeal  of  the  statute  3d  and  4th  William 
and  Mary,  cap.  14 ;  Irish  statute,  4th  Anne,  cap.  5 ; 
and  47th  George  III.,  cap.  74. 

2,  All  wills  and  testamentary  limitations,  disposi- 
tions, or  appointments  of  lands,  &c^  of  persons  dying 
^  the  passing  of  the  act,  shall  be  void  against 
persons  with  whom  the  testator  has  entered  into  any 
^nd,  covenant,  or  other  specialty  binding  heirs. 

3*  Creditors  may  maintain  actions  of  debt  or 
covenant  upon  bonds,  covenants,  and  specialties^ 
against  the  heirs  and  devisees  of  the  obligor  or  co- 
venantor, or  their  devisees  jointly. 

^*  Where  there  shall  be  no  heir,  actions  may  be 
^oaintained  against  the  devisee  solely. 

^*  The  act  not  to  affect  limitations  for  payment  of 
debts,  or  portions  for  children,  in  pursuance  of  any 
^tenuptial  marriage- contract  in  writing. 

6«  Heir  selling  lands  before  action  brought  shall 
^  liable  in  an  action  of  debt,  or  covenant,  to  the 
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value  of  such  lands,  but  the  lands  shall  not  be  liabli 
to  execution. 

7*  Where  an  action  of  debt  or  covenant  is  lNx>ughi 
against  the  heir,  he  may  plead  riens,  per  descent. 

8.  Devisees  to  be  liable  the  same  as  heir,  thougl 
land  may  be  aliened  before  action  brought. 

9*  Traders'  real  estates  to  be  assets,  to  be  admini- 
Btered  in  courts  of  equity,  and  the  heir  and  devisee 
of  such  traders  shall  be  liable  at  the  suit  of  simple 
contract  creditors,  as  well  as  of  specialty  creditorsi 
who  shall  still  retain  their  priority. 

10.  Parol  not  to  demur  in  suits  by  or  against  in* 
fants. 

11.  Infants,  heirs,  or  devisees^  shaH  convey,  under 
order  of  a  court  of  equity,  lands  decreed  to  be  sold, 
[or  mortgaged,]^  for  the  paym^it  of  debts,  [or  a 
single  debt]' 

12.  Where,  by  a  devise,  lands  shall  be  vested  in 
any  persons  for  life  or  other  limited  interest,  with 
any  remainder,  limitation,  or  gifl»  over  which  may 
be  vested  in  some  person  from  whom  a  conveyance 
cannot  be  obtained,  or,  by  way  of  executory  devise^ 
and  a  decree  shall  be  made  for  the  sale  thereol^  for 
the  payment  of  debts,  the  person  having  the  limited 
estate  may  convey  the  fee. 

13.  Act  not  to  repeal  the  Irish  statute^  33d  Ge<»ge 
L,  (meaning  George  IL,  cap.  14,)  rdating  to  debts 
due  by  bankers. 

Charge  of  SimpU  Contrttct  Debts  an  Reed  JBttetU*  \ 
Sd  and  4th  William  IV.,  cap.  104. — [Royal  Assent  i 

August  29,  1833.]  , 

An  Act  to  render  Freehold  and  Copyhold  Estates 

*  Sic  Assets  forthe  Paymentof  Simple* and  Contract DebtSb 

Sec.  1.  That,  after  the  passing  of  this  act,  wbea 

any  person  shall  die,  seised  of,  or  entitled  to,  any 

estate,  or  interest  in  lands,  tenements,  or  beredita* 

"  2d  and  3d  Victoria,  cap.  60. 

*  Scholfidd  V.  Heafield,  8  Sim.  470. 
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ments,  corporeal  or  incorporeal,  or  other  real  estate, 
whether  freehold,  customaryhold,  or  copyhold,  which 
lie  shall  not,  by  his  will,  have  charged  with  or  de- 
vised)  subject  to  the  payment  of  his  debts,  the  same 
shall  be  assets  to  be  administered  in  courts  of  equity 
for  the  payment,  as  well  of  simple  contract  as  spe* 
cialty  debts  ;  provided  that  all  creditors  by  specialty, 
in  which  the  heirs  are  bound,  shall  be  paid  before 
the  creditors  by  simple  contract,  or  by  specialty,  in 
vhich  the  heirs  are  not  bound. 

Imprisonment  for  Debt. 

1st  and  2d  Victoria,  cap.  1 10. — [Royal  Assent,  ' 
August  16,  1838.] 

An  Act  for  Abolishing  Arrest  on  Mesne  Process 
in  Civil  Actions,  except  in  Certain  Cases ;  for  £x* 
tending  the  Remedies  of  Creditors  against  the  Pro- 
perty of  Debtors ;  and  for  Amending  the  Laws  for 
the  Relief  of  Insolvent  Debtors  in  England. 

Sec.  I.  Arrest  on  mesne  process  abolished,  except 
in  certain  cases. 

2.  All  personal  actions  in  the  superior  courts  of 
Uv  at  Westminster  shall  be  conmienced  by  writ  of 
sununons. 

3.  A  writ  of  capias  may  be  issued  on  the  order  of 
a  judge,  in  cases  where  it  shall  appear,  on  the  affi- 
davit of  the  plaintiff,  or  some  other  person,  that  the 
plaintiff  has  a  cause  of  action,  or  sustained  damage 
to  the  amount  of  L.20,  '<  and  that  there  is  probable 
cause**  for  believing  that  the  defendant,  or  any  one 
or  more  of  the  defendants,  is  or  are  about  to  quit  Eng- 
^d,  unless  he  or  they  be  forthwith  apprehended. 

4.  The  sheriff  may  arrest,  within  one  month  from 
tile  date  of  capias,  defendant  to  remain  in  custody 
until  he  finds  bail,  or  makes  a  deposit  as  heretofore* 

5.  Such  order  and  arrest  may  be  made  at  any 
time  before  final  judgment. 

6.  Defendant  may  apply  for  his  discharge  forthwith^ 
and  order  made  on  such  application  may  be  appealed 
from. 
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7.  Prisoners  in  custody  on  mesne  process  who  may 
have  not,  at  the  commencement  of  the  act,  ffled  peti- 
tions, under  insolvent  acts,  entitled  to  be  dischtt^d. 

8*  If  any  creditor  or  creditors,  entitled  to  be  peti- 
tioning creditora  under  the  bankrupt  laws,  file  aa  affi- 
davit in  the  court  of  bankruptcy,  that  his  or  their  debt 
is  due,  and  that  the  debt(»r  is  a  trader  within  the 
meaning  of  the  bankrupt  laws,  and  s^ve  such  debtor 
personally  with  a  copy  of  such  affidavit,  and  with  a 
notice,  requiring  immediate  paymeaf  of  such  debt, 
and  such  trader  shall  not,  within  twenty-one  days 
after  personal  service  of  such  affidavit  and  notice, 
**  pay  such  debt  or  debts,  or  secure,  or  compound 
for  the  same  to  the  satisfaction  of  such  creditor  or 
creditors,  or  enter  into  a  bond  in  sach  sum,  and  with 
such  two  sufficient  sureties  as  a  commksioner  oi  the 
court  of  bankruptcy  shall  approve  of,  to  pay  such 
sum  or  sums  as  shall  be  recovered  in  suck  action, 
which  shall  have  been  brought,  or  shall  thereafter  be 
brought,  together  with  such  costs  as  shall  be  given 
in  the  same,  or  to  render  himself  to  the  custody  of 
the  gaoler  of  the  court  in  which  such  action  shall 
have  been  brought,  after  the  recovery  of  judgment, 
such  trader  shall  be  deemed  to  have  comncutted  an 
act  of  bankruptcy^  on  the  22d  day  af^er  service  of 
such  affidavit  and  notice ;"  provided  a  fiat  issues 
within  two  calendsur  months  from  the  filing  of  sueb 
affidavits. 

9*  Warrants  of  attorney  and  cognovits  giv^a  to 
any  person  shall  be  void,  unless  executed  in  the  pre- 
sence o£  some  attorney  "  expressly  named  by  him, 
and  attending  at  his.  request,  ta  inform  him  of  the 
nature  and  effect  of  such  warrant  or  cognovit  be- 
fore the  same  is^  executed,  which  attorney  shaU  sub* 
scribe  his  name  as  a  witness  to  the  due  execvtion 
thereof,  and  thereby  declare  himsdf  to  be  attorney 
for  the  person  executing  the  sam^  and  state  that  he 
subscribes  as  such  attorney^" 

10.  Warrants  of  attorney  and  cognovits  not  exe- 
cuted in  manner  aforesaid  <^  shall  not  be  rendered 


ACTS  OF  FARLIAUENT.  147 

valid  hj  proof  that  the  person  executing  the  same 
didi  in  &cty  understand  the  nature  and  ^ect  thereof, 
or  was  fully  informed  of  the  same** 

11.  Executions  made  effectual  f^inst  "all  such 
lands,  tenementis  rectories,  tithes,  rents,  and  heredi- 
taments, induding  lands  and  hereditaments  of  copy- 
liold,  or  customary  tenure,  as  the  person  against 
whom  execution  is  so  sued,  or  any  person  in  trust 
for  him,  shall  have  been  seised  or  possessed  of  at  the 
time  of  entering  up  the  said  judgment,  or  at  any 
time  afterwards*  or  over  which  such  person  shall,  at 
the  time  of  entering  up  the  said  judgment,  or  at  any 
time  afterwards,  have  any  disposing  power  which  he 
might,  without  the  assent  of  any  otlier  person,  exer- 
cise for  his  own  benefit.**  In  case  of  copyholds,  the 
creditor  shall  be  entitled  to  hold  the  same  until  the 
amount  of  the  payments  and  value  of  the  services 
due  in  respect  thereof,  as  well  as  the  amount  of  the 
judgment,  shall  be  levied.  1^'rit  of  elegit  to  have 
no  greater  effect  than  heretofore,  as  against  pur*- 
chas^,  mortgagees,  and  creditors,  at  the  commence- 
ment of  the  act 

'  12.  Money,  bank-notes,  checks,  bills  of  exchange, 
promissory-notes,  bonds,  specialties,  or  other  se- 
curities for  money  belonging  to  the  debtor,  may  be 
seised  under  a  fieri  facias^  the  sheriff  shall  deliver 
the  money  and  bank-notes  to  the  creditor,  and  retain 
the  checks,  &Cm  and  sue  upon  them  in  his  own  name, 
upon  the  creditor  entering  into  a  bond  with  two  secu- 
rities for  indemnifying  him  for  the  costs  of  so  doing. 

13.  Judgments  shsdl  operate  as  a  chaise  upon  all 
lands,  &c.,  and  be  binding  upon  debtor,  "  and  against 
all  perscms  claiming  under  him  after  such  judgment," 
"  and  against  the  issue  of  his  body,  and  all  other 
persons  whom  he  might,  without  the  assent  of  any 
other  person,  cut  off  and  debar  from  any  remainder, 
reversion,  or  other  interest  in  such  lands,"  &c.,  and 
every  judgment-creditor  shall  have  the  same  remedies 
in  a  court  of  equity  as  he  would  be  entitled  to  in 
case  such  debtor  hsid  power  to  charge,  and  had,  by 
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writing  under  his  hand,  agreed  to  charge  sach  here« 
ditaments  with  the  amount  of  such  judgment-debt, 
and  interest  thereon,  provided  that  no  proceeding  in 
equity  be  taken  till  after  one  year  from  entering  up 
the  judgment,  and  that  sUch  charge  shall  not  give 
the  judgment-creditor  any  preference  in  case  of  the 
debtor's  bankruptcy,  unless  such  judgment  shall  have 
been  entered  up  one  year  before  the  bankruptcy,  sav- 
ing as  to  purchasers,  mortgagees,  and  creditors,  at  the 
commencement  of  the  act,  and  saving  of  the  doctrine 
of  courts  of  equity,  whereby  protection  is  given  to 
purchasers  for  valuable  consideration  without  notice. 

14.  Stock  and  shares  in  public  funds  and  public 
companies  belonging  to  the  debtor,  whether  standing 
in  his  own  name  or  in  the  name  of  a  trustee  for  him, 
may  be  charged  by  the  order  of  a  judge,  which  **  shall 
entitle  the  judgment-creditor  to  all  such  remedies  as 
he  would  have  been  entitled  to  if  such  charge  had 
been  made  in  his  favour  by  the  judgment-debtor ;** 
provided  that  no  proceedings  are  taken  thereon  until 
after  six  calendar  months  from  the  date  of  the  order. 

15.  Order  of  judge  to  be  made  in  the  first  instance 
exparte^  and  on  notice  to  the  bank  or  company  to 
operate  as  a  distringas.  Unless  the  debtor,  within  a 
time  to  be  mentioned  in  such  order,  should  show 
good  cause  to  the  contrary,  the  order  will  be  made 
absolute,  and  render  invalid,  as  against  the  judgment- 
creditor,  any  disposition  made  by  the  debtor  in  the 
meantime. 

16.  Securities  not  realized  to  be  relinquished,  if 
the  debtor*s  person  be  taken  in  execution. 

17.  Judgment-debts  shall  carry  interest  at  the  rate 
of  L.4  per  cent,  per  annum,  from  the  time  of  enter- 
ing up  the  judgment,  or  the  commencement  of  tbe 
act,  if  previously  entered  up. 

18.  Decrees  and  orders  of  court  of  equity,  rule« 
of  courts  of  law,  orders  of  the  lord  chancellor,  and 
court  of  review  in  bankruptcy,  and  orders  of  the 
lord  chancellor  in  lunacy,  whereby  any  sum  of  money 
or  costs  shall  be  payablci  shall  have  the  effect  of 
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jadgments>  and  the  powers  by  the  act  given  to  judges 
of  Sie  superior  court  of  common  law,  with  respect 
to  matters  depending  before  them,  may  be  exercised 
by  the  courts  of  equity  with  respect  to  matters  be- 
fore them. 

19*  No  such  judgment,  decree,  order,  or  rule,  shall 
have  effect  under  the  act  as  against  purchasers,  mort- 
gagees, or  creditors,  unless  and  untU  a  memorandum 
or  minute  containing  the  name,  and  the  usual  or  last 
known  place  of  abode,  and  the  title,  trade,  or  profession 
of  the  person  whose  estate  is  intended  to  be  affected 
thereby,  and  the  court  and  the  title  of  the  cause  or 
matter  in  which  such  judgment,  decree^  order,  or  rule, 
shall  have  been  obtained  or  made,  and  the  date  thereof, 
and  the  account  of  the  debt,  &c.,  recovered  or  ordered 
to  be  paid,  shall  be  \eii  with  the  senior  master  of  the 
common  pleas,  who  shall  forthwith  enter  the  same 
particularso  in  a  book,  which  all  persons  may  search 
on  payment  of  one  shilling. 

20.  New  writs  to  be  framed. 

21.  Powers,  &C.,  of  the  act  applicable  to  the  courts 
and  jadges  of  Westminster,  to  be  applicable  to  the 
courts  of  Lancaster  and  Durham,  under  certain  re- 
strictions. 

22.  Authorises  the  removal  of  judgments  of  in- 
ferior courts,  of  which  the  judge,  assessor,  or  assist- 
ant, shall  be  a  barrister  of  not  less  than  seven  years' 
standing,  and  gives  to  them  the  validity  of  a  judg- 
ment of  a  superior  court,  and  the  remedies  for  en- 
forcing them,  upon  being  removed,  and  upon  the  writ 
of  execution  thereon  being  delivered  to  the  sheriff 

23.  to  122.  Are  a  re-enactment,  with  some  altera- 
tions,* of  the  acts  for  the  relief  of  insolvent  debtors. 

123.  Commencement  of  act,  1st  October  1838. 

°  And  also  the  date  on  which  the  memorandum  is  left. 
Vide  infra,  ^.  168. 

*  In  amdogy  to  the  recent  alteration  in  the  bankrupt  law, 
the  45th  section  enacts,  that  the  estate  and  effects  of  the 
hisolrent  shall  vest  in  the  assignee  by  yirf  ue  of  hb  appoint* 
ment,  without  any  eonveyanoe  or  assignment. 
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Dower, 
3d  and  4th  Wiixiam  IV.,  cap.  95. — [Royal  Assent, 

August  29,  1833.] 
An  Act  for  the  Amendment  of  the  Law  relating 
to  Dower. 

Sec.  1.  Meaning  of  words  used  in  the  act. 

2.  Widows  to  be  entitled  to  dower  out  of  equitable 
estates. 

3.  Sebin  not  to  be  necessary  to  give  title  to 
dower. 

4.  Estates,  if  absolutely  disposed  of  by  husband 
in  his  lifetime,  not  to  foe  liable  to  dower. 

5.  Partial  estates  and  chaises,  created  by  husband 
by  any  di^fwsition  or  will,  shall  be  vested  against  the 
right  of  dower. 

6.  and  7.  Dower  may  be  barred  by  a  declaration 
of  the  husband  in  a  deed>  or  by  a  declaration  in  the 
husband's  will. 

8.  Dower  to  be  subject  to  conditions  declared  by 
the  husband's  will. 

9.  Devise  of  any  estate  to  the  widow  by  her  hus- 
band to  be  a  bar  of  dower  in  all  his  lands,  unless  a 
contrary  intention  shall  be  declared  by  the  will. 

10.  Bequest  of  personal  estate  to  the  widow  not  to 
bar  her  dower  unless  so  declared. 

1 1.  Agreement  not  to  bar  dower  may  be  enforced. 

12.  L^acies  in  bar  of  dowet  to  be  still  entitled  to 
preference  over  other  legacies. 

Dower  ad  ostium  ecclesite,  or  ex  assensu  patris, 
abolished. 

13.  Act  not  to  extend  to  the  dower  of  any  widow 
married  before  2d  January  1834,  nor  to  give  any 
will  or  other  instrument  made  before  that  day 
the  effect  of  defeating  or  prejudicing  any  right  of 
dower. 

Fines  and  Recoveries. 
3d  and  4th  Wiluam  IV.,  cap.  74. — [Royal  Assent^ 

^August  28,  1833.] 
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An  A<^  for  the  Abolitioii  of  Fines  and  ReeorerieBy 
and  for  the  Sabstitation  of  more  simple  Modes  of 
AflsarftDoe. 

Sec.  1.  Definitions  of  words  in  the  act,  namely, 
**  Landi*  shall  extend  to  corporeal  and  incorporeal 
hereditaments  of  any  tenure  but  copyhold,  except 
▼hen  accompanied  by  some  expression  denoting  that 
tenure ;  <<  Estate*  shall  extend  to  legal  and  equitable 
estates,  and  to  any  legal  or  equitable  charge  or  lien 
on  lands  or  money,  subject  to  be  vested  on  the  pur* 
chase  oS  land ;  **  Jiase-feCi"  that  estate  in  fee-simple 
into  which  an  estate  tail  is  converted,  where  the  issue 
in  tail,  but  not  t^e  remainders,  are  barred ;  <<  Estate 
taUy"  in  addition  to  its  usual  meaning,  shall  mean  a 
base-fee,  into  which  an  estate  tail  shall  have  been 
converted ;  ''  Actual  tenant  in  tail"  shall  mean  ex« 
elasively  the  tenant  of  an  estate  tail  which  shall  not 
have  been  tMured,  and  such  tenant  shall  be  deemed 
an  actual  tenant  in  tail,  although  the  estate  tail  may 
have  been  divested  and  turned  to  a  right ;  *<  Tenant 
in  taU  "  shall  mean  not  only  an  actual  tenant  in  tail, 
but  also  a  person  who,  where  an  estate  tail  shall 
have  been  barred  and  converted  into  a  base-fee,  would 
have  been  tenant  of  such  estate  tail  if  the  same  had 
not  been  barred ;  "  Tenant  in  tail  entitled  to  a  base- 
S^  shall  mean  a  person  entitled  to  a  base-fee>  or  to 
the  ultimate  beneficial  interest  in  a  base-fee,  and  who, 
if  the  base-fee  had  not  been  created,  would  have  been 
actual  tenant  in  tail ;  and  the  expression,  <'  Money 
nAfect  to  be  invested  in  the  purchase  of  lands^**  sh&H 
include  money  whether  raised  or  to  be  raised,  stocks, 
Arnds,  real  and  other  securities,  the  produce  of  which 
is  directed  to  be  invested  in  the  purchase  of  lands, 
and  the  lands  to  be  purchased  with  such  money  or 
produce  shall  extend  to  copyhold  lands,  and  lands  of 
any  tenure  in  Ireland  or  elsewhere  out  of  England, 
where  such  lands  are  within  the  meaning  of  the  pro- 
vision authorising  the  purchase ;  *<  Person  "  shall  ex<- 
tend  to  a  body  politic,  corporate,  or  collegiate,  as 
well  as  an  individual,  and  every  assurance,  whetiier 
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by  deedy  will,  private  act  of  Parliament,  or  othenrise^ 
by  which  lands  shall  be  or  directed  to  be  entailed»shaU 
be  deemed  '*  A  settlement  /*  every  appointment  shall 
be  considered  as  part  of  the  settlement  authorising  it; 
the  death  of  the  testator  shall  be  considered  the  time 
when  a  settlement  by  will  was  made. 

2.  No  fine  or  recovery  shall  be  levied  or  suffered 
after  31st  December  1833,  except  where  a  writ  of 
dedimus,  or  other  writ,  shall  have  been  previously 
sued  out.       <^ 

3.  Persons  liable  after  31st  December  1833  to 
levy  fines,  or  suffer  recoveries  under  covenants  en- 
tered into  before  Ist  January  1834,  may  effect  the 
purposes  intended  by  a  disposition  under  the  act; 
but  in  any  case  where  the  purpose  of  a  fine  or  reco- 
very cannot  be  so  effected,  a  deed  shall  be  execut- 
ed by  the  persons  liable  to  levy  fines  or  suffer  reco- 
veries by  which  such  person  shall  declare  his  desire, 
that  the  same  shall  have  the  same  operation  as  the 
fine  or  recovery. 

4.  Fines  and  recoveries  of  lands  in  ancient  de- 
mesne, when  levied  or  suffered  in  a  superior  court, 
may  be  reversed  as  to  the  lord  by  writs  of  deceit, 
the  proceedings  in  which  are  now  pending,  or  by 
writs  of  deceit  hereafter  to  be  brought ;  but  shall  be 
as  valid  against  the  parties  and  persons  claiming  un- 
der them  as  if  not  reversed  as  to  the  lord. 

5.  Fines  and  recoveries  of  lands  in  ancient  de- 
mesne, when  levied  or  suffered  in  the  manor  court, 
after  other  fines  and  recoveries  have  been  previously 
levied  or  suffered  in  a  superior  court,  shall  be  as 
valid  as  they  would  have  been  if  the  tenure  had  not 
been  changed ;  and  fines  and  recoveries  shall  not 
be  invalid  in  other  eases,  though  levied  or  suffered 
in  courts  whose  jurisdictions  may  not  extend  to  the 
lands  therein  comprised,  or  which  may  be  unlawful, 
or  held  without  due  authority.  ^ 

6.  The  tenure  of  ancient  demesne,  where  sus- 
pended or  destroyed  by  fine  or  recovery  in  a  swpe* 
rior  court,  restored  in  those  cases  in  which  the  rights 
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of  the  lord  of  the  manor  shall  have  been  recognised 
within  the  last  twenty  years  preceding  the  1st  of 
January  1834,  and  no  writ  of  deceit  shall  be  brought 
after  1833. 

7*  Fines  having  errors  or  mistakes  in  the  parcels  AmradmMit 
or  parties,  apparent  from  the  deeds  declaring  the^^^J^^^^ 
ases,  shall  be  valid  withoat  amendment. 

8.  Recoveries  having  errors  or  mistakes  in  the 
parc^  or  parties,  apparent  from  the  deeds  making 
the  tenants  to  the  writs  of  entry,  shsdl  be  valid  with- 
oat amendment. 

9«  The  jurisdiction  of  courts  to  amend  fines  and 
recoveries  in  cases  not  provided  for  by  this  act,  not 
taken  away. 

10.  No  recovery  shall  be  invalid  in  consequence 
of  the  neglect  to  enrol  the  bargain  and  sale  purport* 
ing  to  make  the  tenant  to  the  writ  of  entry,  provided 
the  same  would  have  been  valid  if  the  bargain  and 
sale  had  been  enrolled. 

11.  Recoveries  invalid  in  consequence  of  there 
not  being  proper  tenants  to  the  writs  of  entry  made 
valid,  in  case  the  persons  having  the  beneficial  estates 
io  possession  shall  have  conveyed  such  estate  to  the 
tenants  to  the  writs  in  due  time. 

12.  Act  shall  not  give  validity  to  defective  fines 
and  recoveries,  whcdly  or  partially  reversed,  or  where 
any  person,  who  would  have  been  barred  has  had 
doings  on  the  faith  of  the  same  being  invalid,  or 
which  any  court  shall  have  refused  to  amend. 

13.  The  records  and  proceedings  of  fines  and  re- 
coveries in  the  Courts  of  Common  Pleas  at  Westmin- 
ster and  Lancaster,  and  in  the  Court  of  Pleas  at  Dur- 
bam,  shall  be  kept  as  the  respective  courts  and 
justices  shall  direct;  and  searches  may  be  made, 
and  extracts  and  copies  obtained  as  heretofore,  while 
in  the  custody  of  the  present  persons ;  and  when 
kept  by  other  persons,  then  as  shall  be  ordered  by 
the  court  or  justices  having  control  over  the  same. 

14.  Estates  tail  and  estates  expectant  thereon  no 
longer  barrable  by  warranty. 
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nn. 


Tenant  in  tidi  15.  After  IIm  Slst  of  Deeember  1833»  every  ao- 
einpoirer«dt»^m^l  tenaiMt  io  t«l  ID  poBiession,  remunder,  contin- 
eowrej.  geocy,  or  otherwue»  shall  have  fuU  power  to  dispote 
of  the  lands  entailed,  in  fee-simple  absolttte*  or  for 
any  less  estate,  as  against  all  persons  daiming  the 
lands  entailed  by  force  of  any  estate  tail  which  shall 
be  vested  in,  or  might  be  claimed  by,  or  which>  bat 
for  some  previous  act,  woald  have  been  vestad  in, 
or  might  have  been  claimed  by,  the  person  raiiking 
the  disposition  at  the  time  of  his  making  the  same, 
including  her  majesty,  but  saving  the  rights  of  all 
persons  in  respect  of  estates  prior  to  the  estate  tail 
in  respect  of  which  such  disposition  shall  be  made, 
and  the  rights  of  all  other  persons,  except  those 
against  whom  such  di^osition  is  by  this  act  autho- 
nsed  to  be  made. 
Tenantointau  16.  The  powcr  of  disposition  shall  not  be  ezer* 
expnmuione  cised  by  womcn  tenants  in  tail,  ex  provisione  rin, 
under  1 1  Hen.  VIL  cap.  20,  by  virtue  of  a  settlem^t 
made  before  passing  of  the  act,  except  with  such  as- 
sent as  required  by  the  former  act. 

17«  Except  as  to  lands  in  settlements  made  he' 
fore  the  passing  of  this  act ;  the  1 1  Hen.  VIL  c  20» 
repealed. 

18.  The  power  of  disposition  shall  not  extend  to 
tenants  in  tail  restrained  by  the  34  and  35  Hen. 
VUL  c.  20,  or  by  any  other  act ;  nor  to  tenants  in 
tail  after  possibility  of  issue  extinct. 

19*  After  the  3lst  of  December  1833,  er&rj  per- 
son who  would  have  been  actual  tenant  in  tail  of 
lands  if  bis  estate  tail  had  not  been  converted  into  a 
base-fee,  shall  have  full  power  to  dispose  of  the  hvds 
so  as  to  enlarge  the  base^fee  into  a  fee-simple  abso- 
lute, saving  as  aforesaid. 

20.  Act  shall  not  extend  to  enable  issue  inherit- 
able to  estates  tail  to  bar  their  expectancies. 

21.  A  disposition  under  the  act  by  a  tenant  in  tail 
by  way  of  mortgage,  or  for  any  limited  purpose^ 
shall,  to  the  extent  of  the  estate  thereby  created,  be 
a  bar  in  equity  as  well  as  at  law ;  but  if  for  an  estate 
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pmar  auire  tn»y  or  fbv  jesoMj  or  to  create  a  charge 
without  a  term  for  raisiog  the  same^  the  diq^oaition 
dnU  IB  equity  be  a  bar  only  so  for  aa  to  give  eflfect 
to  the  limited  puipose* 

22.  Where  there  aha}l  be  mder  a  settlement  ofprotoctor. 
aay  hmdSf  an  estate  for  years  determinable  on  any 

Hfe,  or  any  greater  estate^  (not  being  an  estate  for 
year%)  prior  to  an  estate  tail  created  by  the  same 
settlement,  the  owner  of  s»ch  prior  estate,  or  the  first 
of  sa^  prior  estates^  shall  be  the  protector  of  the 
settlement,  even  though  the  same  may  be  incumber-* 
ed  to  the  fuU  value  thereof,  and  although  such  owner 
B^79  by  his  bankruptcy  or  other  act,  have  disposed 
thereof,  and  an  estate,  by  the  eourtesy  in  respect  of 
the  estate  tail,  or  of  any  prior  estate  created  by  the 
same^settlement,  and  an  estate  by  way  of  resulting 
nse  or  trust  for  the  settler,  shall  be  an  estate  within 
the  meaning  of  the  clause. 

23.  Each  of  two  or  more  owners  of  a  prior  estate 
shall  be  the  sole  protector,  to  the  extent  of  his  undi- 
vided share. 

24.  Where  the  prior  e6tate  of  a  married  woman 
shall  not  he  settled  to  her  separate  use,  she  and  her 
husband  together  shall  be  the  protector ;  and  where 
settled  to  her  separate  use,  she  alone  shall  be  the 
protector. 

25.  An  estate  limited  by  a  settlement  by  way  of 
confirmation  or  restoration  of  a  previous  estate, 
shall,  so  &r  as  regarda  the  potector,  be  an  estate 
under  such  settlement. 

26.  The  owner  of  a  lease  at  a  rent  created  or 
^nfirmed  by  a  settlement,  shall  not  be  the  pro^* 
tector. 

27.  No  woman  in  respect  of  her  dower,  and  (ex- 
cept in  the  ease  of  a  bare  trustee  under  a  settlement 
■Dade  before  1834)  no  bare  trustee^  heir,  executor, 
administrator,  or  assign,  qs  such,  shall  be  the  pro- 
tector. 

28.  Where  the  owner  of  the  prior  estate  shall  by 
the  two  iBisi  daiisea  not  be  the  protector,  tbe  person 
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whO|  if  such  estate  did  not  exist,  would  be  the  pro- 
tector*  shall  be  the  protector. 

29<  When  an  estate  under  a  settlement  shall  have 
been  disposed  of  before  1834,  the  person  who»  in  ie» 
spect  of  such  estate,  would  have  been  the  proper  per- 
son to  make  the  tenant  to  the  writ  of  entry  in  a  re* 
oovery,  shall  be  the  protector  during  the  oontina- 
ance  of  such  estate. 

30.  In  the  case  of  a  disposition  of  a  reversion  in 
fee^  or  any  estate  thereout,  before  1834,  the  person 
to  make  the  tenant  to  the  writ  of  entry  in  a  recovery 
shall  be  the  protector. 

31.  A  bare  trustee  shall  be  the  protector  where, 
under  a  settlement  made  before  the  passing  of  this 
act,  he  shall  be  the  person  to  make  the  tenant  to  the 
writ  of  entry  in  a  recovery.  * 

32.  A  settlor  may,  by  the  settlement  entailing  the 
lands,  appoint  any  number  of  persons  in  esse  not  ex- 
ceeding three,  and  not  being  aliens,  to  be  protectors, 
and  may  by  a  power  in  the  settlement  perpetuate  the 
protectorship,  and  the  person  who,  but  for  this  clause, 
would  have  been  protector,  may  be  one  of  the  per- 
sons to  be  appointed  protector,  the  deeds  appointiog 
to  or  relinquishing  such  office  must  be  enrolled  un- 
der the  act. 

33.  The  lord  chancellor,  lord  keeper,  lords  com- 
missioners, or  other  persons  entrusted  with  lunatics, 
shall  act  as  protectors  where  the  protector  shall  be 
lunatic,  whether  found  such  by  inquisition  or  not, 
but  in  cases  where  the  protector  shall  be  convicted 
of  treason  or  felony,  or  (not  being  the  owner  of  a 
prior  estate)  shall  be  an  infant,  or  it  shall  he  uncer- 
tidn  whether  he  is  living,  or  where  a  settler  shall  in 
the  settlement  declare^  that  the  person  who,  as 
owner  of  a  prior  estate  under  the  settlement,  would 
be  protector,  shall  not  be  protector,  and  shall  not 
appoint  any  person  in  his  stead,  or  where,  during  the 
continuance  of  a  prior  estate  sufficient  to  qualify  a 
person  to  be  protector,  there  shall  be  no  protector, 
the  Court  of  Chancery  shall  be  protector. 
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34.  Wbere  tliere  is  a  protectory  his  consent  shall 
be  requisite  to  enable  an  actual  tenant  in  tail,  who  is 
sot  entitled  to  the  immediate  reversion  in  fee»  to 
make  an  Jibsolute  disposition  under  this  act.  With- 
oat  such  consult  an  actual  tenant  in  tail  may  create 
abase-feet 

35.  Where  there  is  a  base-fee  and  a  protector,  his 
consent  shall  be  as  requisite  to  enable  the  person 
▼Ito  woold  have  been  tenant  of  the  estate  tail,  if  not 
bsiredy  to  exercise  the  power  of  dispositioni  as  if  the 
ertate  had  not  been  barred. 

36.  The  protector  shall  be  subject  to  no  control 
from  courts  of  equity  or  otherwise,  in  the  exercise 
of  his  power  of  consenting,  and  an  agreement  by  him 
to  withhold  his  consent  shall  be  void. 

37t  The  rules  of  equity  as  to  dealings  between  the 
donee  of  a  power,  and  any  object  of  the  power,  shall 
not  apply  to  dealings  between  the  protector  of  a 
BSttlem^it  and  a  tenant  in  tail  under  the  same. 

38.  A  voidable  estate  by  a  tenant  in  tail  in  favour  coniiniiAtioa 
of  a  purchaser,  shall  by  any  subsequent  disposition  of  ▼oidaUe 
by  him-  whatsoever  other  than  a  lease  not  requiring  ^'^"^^ 
earohnent,  if  no  protector,  or  being  such,  with  his 
GODsent  be  confirmed,  if  there  be  a  protector,  and  he 
shall  not  consent,  the  voidable  estate  shall  only  be 
confirmed  to  the  extent  the  tenant  in  tail  could  do 
•0  without  such  consent ;  but  the  estate  shall  not  be 
confirmed  against  a  purchaser  for  valuable  consider- 
ation without  express  notice  of  the  voidable  estate. 

39*  Whenever  a  person  entitled  to  a  base-fee  shall  Enisrg«meat 
become  entitled  to  the  immediate  reversion  in  fee,  o'^»»«-*»- 
the  base-fee  shall  not  merge,  but  shall  be  enlarged.^ 

40.  Any  disposition  by  a  tenant  in  tail  under  this  instrunieDt 
act  shall  be  effected  by  some  assurance  by  deed,  (not  ^  ^^^^  *^- 
being  an  agreement  or  will,)  by  which  he  could  have  may^^^. 
ccmveyed  S  seised  in  fee,  and  if  a  married  woman, 

'  The  effect  of  this  proYision  will  be,  to  preyent  any  in- 
emnbruices  upon  the  reversion  from  taking  effect,  which 
they  would  do  if  the  base-fee  were  to  merge. 
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her  husbeauFs  eoncarronce  ahall  be  Deeei6ary»  and 
the  deed  effeeting  Uie  dispofiitioa  shall  be  aokoow- 
ledged  by  her  as  after  directed,  do  contraet»  though 
evidenced  by  a  deed  for  a  valuable  coosideration, 
shall  be  of  any  foree  voder  the  act. 

41.  No  assurance  by  which  a  tenant  in  tail  shall 
make  a  disposition  under  the  aot»  (except  a  lease  not 
exceeding  twenty-one  years,  to  commence  from  the 
date,  or  within  twdve  months  thereof,  wbenea  rack- 
rent  or  not  less  than  ive-sixths  parts  thereof  ^all 
be  reserved,)  shall  have  any  operation  under  thiaaet 
unless  enrolled  in  Chancery  within  six  calendar 
months  from  the  creation  thereof,  and  a  bargain  and 
sale,  if  so  enrolled,  shall  be  good,  though  not  enrolled 
within  six*^  months,  according  to  the  statute  of  en« 
roiments. 

42.  Consent  of  the  protector  shall  be  given  by  the 
same  assurance  by  which  the  disposition  shall  be  ef- 
fected, or  by  a  distinct  deed  executed  on  or  before 
**  the  day  on  which  the  assurance  shall  be  made." 

43.  If  the  protector  consent  by  a  deed  distinct 
from  the  assurance,  it  shall  be  considered  unquali- 
fied, unless  he  r^er  to  the  assurance,  and  confine  his 
consent  to  the.  disposition  thereby  made. 

44.  Protector  having  given  his  consent  caoBot  re- 
voke the  same^ 

45.  A  married  woman  protector  may  consent  as 
if  she  were  a  feme-sole. 

46.  The  consent  of  a  protector,  if  by  a  distinct 
deed,  void,  unless  the  deed  be  enrolled  with  or  be- 
fore the  assurance. 

47*  Courts  of  equity  excluded  from  giving  any 
effect  to  dispositions  by  tenants  in  tail,  or  consents 
of  protectors  of  settlements,  which  in  courts  of  law 
would  not  be  effectual. 

48.  The  lord  chancellor,  lord  keeper,  or  lords 
commissioners,  or  other  persons  entrusted  with  lu- 
natics, or  the  Court  of  Chancery  when  protector, 


^  Lunar. 
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shall  hare  power,  upon  motion  or  pekition»  to  ooa^ 
sent  to  the  dwposition  by  a  tesaat  in  tail»  mod  to 
make  such  ordera  aa  ahall  be  thought  neceaaary ;  aad 
if  any  other  peraon  ahall  be  joint  proteelory  the  dm* 
poaition  ahall  not  be  valid  without  lua  eonaent* 

49*  Such  ordera  of  the  brd  dianecdlor^  &e^  ahaU 
be  aofficient  evidence  of  oonamt. 

50.  The  previoua  dlauaea  ahall  apply  to  oopyhold8»  Sftates  tail  in 
except  that  diapoaition  of  legal  eatatea  therein  ahall  copyholds, 
be  by  anrrender,  and  of  equitable  eatatea  either  by 
surrender  or  by  deed  aa  after  providedt  and  CKcept  ao 

far  aa  they  are  varied  by  the  clauaea  after  eontained. 

51.  If  the  protector  of  a  aettlement  of  copyholda 
shall  by  deed  conaent  to  the  diapoaition  of  a  tenant 
in  tail,  auch  deed  ahaU,  at  or  before  the  aurrender 
by  the  tenant  in  tail,  be  produced  to  the  lord  of  the 
manor,  or  hia  ateward  or  deputy,  otherwiae  the  con- 
sent ahall  be  void ;  and  the  lord,  or  ateward,  or  de- 
puty, shall  by  indoraeinent  on  the  deed  acknowledge 
such  production,  and  enter  such  deed  and  indorse- 
ment on  the  roUa,  and  the  indoraement  ahall  be  evi- 
dence of  auch  production,  and  he  shall  indorse  on 
the  deed  a  memorandum  of  the  entry. 

52.  If  the  conaent  of  the  protector  of  a  aettlement 
of  copyholda  ahall  not  be  by  deed,  it  ahall  l>e  given 
to  the  peraon  taking  the  aurrender  of  the  tenant  in 
tail ;  and  if  the  surrender  be  out  of  court,  the  conaent 
shall  be  atated  in  the  memorandum  of  aurrender,  and 
the  memorandum  aigned  by  the  protector  ahall  be 
entered  on  the  rolls,  and  shall  be  good  evidence  of 
the  conaent  and  aurrender ;  but  if  the  surrender  be 
in  court,  the  lord,  or  ateward,  or  deputy,  ahall  enter 
the  surrender  on  the  rolls,  with  a  statement  Chat  such 
consent  had  been  given  ;  and  the  entries  or  copies 
thereof  ahall  be  evidence,  as  other  entriea  or  copies. 

53.  An  equitable  tenant  in  tail  of  copyholda  may 
by  deed  dispoae  of  the  same  under  this  act  as  if  free- 
hoU,  and  such  deed  shall  be  entered  on  the  rolls.  If 
a  protector,  and  hia  consent  be  given  by  a  distinct 
deed,  the  conaent  ahall  be  void,  unlesa  the  deed  be 
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ezeeuted  on  or  before  the  day  on  which  the  deed  of 
disposition  shall  be  executed,  and  such  deed  shall  be 
entered  on  the  rolls.  Sach  entries  shall  be  impera- 
tive  on  the  lord,  or  steward,  or  depvty,  and  he  shall 
indorse  on  such  deed  a  memorandum  of  the  entry. 
The  deed  of  disposition  void  against  persons  claim- 
ing under  an  assurance  for  valuable  consideration 
entered  on  the  rolls  previously  to  such  disposition 
being  so  entered. 

^.54.  No  enrolment  of  dispositions  of  copyhdds 

under  this  act,  except  entry  on  the  court  roUs,  shall 

be  necessary. 

Bankrupt's  j     55t  Repeal  of  the  bankrupt  act,  6th  Geoi^  IV^ 

e8UtM|aii.     |j3^p^  jg^  ^^^  55^  SO  far  as  relates  to  estates  tiul  in 

England  and  Ireland,  but  such  repeal  shall  not  ex- 
tend to  lands  of  a  biankrupt  under  a  commission  or 
fiat  issued  before  1834,  nor  to  revive  former  acts. 

56.  In  the  case  of  a  person  becoming  bankrupt  after 
1833,  any  commissioner  acting  under  the  fiat  shall 
by  deed  dispose  of  any  estate  tail  which  he  may  be 
entitled  to  before  obtaining  his  certificate  to  a  pur- 
chaser, and  thereby  create  as  large  an  estate  as  the 
actual  tenant  in  tail  could  have  done  under  this  act, 
if  not  bankrupt ;  but  if  there  be  a  protector  who  will 
not  consent,  then  the  estate  shall  be  as  large  as  such 
actual  tenant  in  tail,  if  not  bankrupt,  could  have  created 
without  such  consent. 

57«  The  commissioner,  in  the  case  of  a  tenant  in 
tail  entitled  to  a  base-fee  being  bankrupt,  and  if 
there  be  no  protector,  shall  by  deed  dispose  of 
the  land  to  a  purchaser,  and  thereby  enlarge  sach 
base-fee  to  the  same  extent  as  the  bankrupt  might 
have  done. 

58.  Where  there  is  a  protector,  a  disposition  by 
the  commissioner,  with  his  consent,  shall  have  the 
same  efiect  as  if  made  by  the  bankrupt  himself  with 
such  consent 

59-  Every  deed  of  disposition  by  the  commis- 
sioner as  to  lands  not  copyhold,  shaU  be  enrolled  in 
Chancery  within  six  calendar  months,  and  as  to  copy- 


ACTS  OF  PARTJAMKNT,  161 

hold  lands*  shall  be  entered  on  the  court  rolls,  and  if  Bttknpr* 
as  to  copyhold  lands  the  protector  consent  by  a  dis-  ettatM  tafi. 
tioct  deed,  such  deed  must  be  executed  on  or  before 
the  day  on  which  the  deed  of  disposition  shall  be 
executed  by  the  commissioner,  and  shall  be  entered 
OQ  the  court  rolls.  Such  entries  shall  be  imperative 
OQ  the  lord»  and  he  shall  indorse  on  each  deed  a 
memorandum  of  the  entry. 

60.  If  the  commissioner  shall  under  this  act  dis- 
pose  of  the  lands  of  an  actual  tenant  in  tail  becoming 
bankrupt,  and  in  consequence  of  there  being  a  pro^ 
tector  who  shall  not  consent,  a  base-fee  only  shall  be 
created,  such  base-fee.  If  during  its  continuance  there 
cease  to  be  a  protector,  shall  be  enlarged. 

61.  If  a  tenant  in  tail  entitled  to  a  base-fee  become 
bankrupt,  such  base-fee,  if  sold  or  conveyed  under 
the  bankrupt  acts,  and  if  during  its  continuance  there 
shall  cease  to  be  a  protector,  shall  be  enlarged. 

62.  A  voidable  estate  created  in  favour  of  a  pur- 
chaser by  an  actual  tenant  in  tail,  or  a  tenant  in  tail 
entitled  to  a  base-fee  who  shall  become  bankrupt, 
shall  by  any  disposition  of  the  commissioner  under 
this  act,  if  no  protector,  (or  being  such  with  his  con* 
Mnt,)  be  confirmed.  If,  in  the  case  of  an  actual 
tenant  in  tail,  there  be  a  protector,  and  he  shall  not 
consent,  then  the  voidable  estate  shall  be  confirmed, 
BO  far  as  such  tenant  in  tail,  if  not  bankrupt,  could 
hare  confirmed  the  same  without  such  consent ;  and 
if  after  the  disposition  by  the  commissioner  there 
shall  cease  to  be  a  protector,  then  the  voidable  estate 
shall  be  confirmed  as  against  all  persons  except  a 
purchaser,  without  express  notice  of  the  voidable 
estate. 

63.  All  acts  of  a  tenant  in  tail  becoming  bankrupt, 
and  which  if  he  had  been  seised  in  fee  would  have 
been  void  against  the  assignees,  shall  be  void  against 
&ny  disposition  under  this  act  by  the  commissioner. 

64.  Subject  to  the  powers  given  to  the  commis- 
Bmer,  and  to  the  estate  in  the  assignees,  a  bankrupt 
actual  tenant  in  tail,  or  a  bankrupt  tenant  in  tail  en- 


162  JLCTS  OF  PABUASfSNT. 

B«D]anipfc'«     titled  to  a  baie-iee,  ^lall  retail  his  powers  of  disposi- 

«8tatoi  tjai.     |;[on  under  the  act. 

65.  The  disporittoQ  by  the  ooramissioner  of  the 
lands  of  a  bankrupt  tenant  in  tail,  or  tenant  in  tm! 
entitled  to  a  base-fee,  akhongh  the  bankrupt  be  dead 
at  the  time  of  disposition,  shall  have  the  same  opera- 
tion aa  if  he  were  alive  in  the  following  cases  : — i. 
If  no  protector  at  the  death.  2.  If  the  bankrupt  had 
been  actual  tenant  in  tail,  and  at  the  time  of  the  dis- 
position there  be  issue  inheritable,  and  also  either  do 
protector,  or  a  protector  who  shall  consent  to  the  dis- 
position, or  a  protector  who  shall  not  consent  to  the 
disposition.  3.  If  the  bankrupt  had  been  tenant  ia 
tail  entitled  to  a  base-fee,  and  at  the  time  of  the  dis- 
position there  be  issue,  who,  if  the  base-fee  had  not 
been  created,  would  have  been  actual  tenant  in  tail, 
«nd  also  either  no  protector,  or  a  protector  who  sball 
consent  to  the  disposition. 

66.  Every  disposition  by  the  commissioner  of 
copyhold  lands,  where  the  estate  shall  not  be  equit- 
able, shall  have  the  same  operation  as  a  surrender, 
and  the  person  to  whom  such  lands  shall  have  bees 
-disposed  of  by  the  commissioner  may  claim  to  be 
admitted,  as  if  such  surrender  had  been  actually 
ttade,  on  paying  the  fines,  fees,  and  other  dues. 

67.  The  assignees,  until  the  disposition  by  the 
commissioner  of  the  lands  of  a  bankrupt,  of  wbich 
such  commissioner  has  power  to  make  dispositios 
under  the  act,  or  until  it  shall  be  ascertained  that 
such  disposition  shall  not  k>e  required,  shdl  receive 
the  rents  of  the  lands,  and  shall  recover  the  same^ 
and  enforce  covenants  and  conditions  against  the 
lessees  of  such  lands  as  if  entitled  to  the  reversion, 
this  clause  shall  apply  to  copyhold  lands,  but  as  to 
other  lands,  only  to  such  as  the  commissioners  may 
have  power  to  dispose  of  after  the  bankrupt's  deatb. 

68.  All  the  provisions  of  the  act  for  the  benefit  of 
the  creditors  of  bankrupts,  and  for  the  confirmation 
of  their  voidable  estates,  shall  apply  to  their  lands  is 
Ireland,  saving  the  rights  of  the  crown. 


ACTS  OF  PAHTJAMWNT.  163 

€9*  Deeds  relating  to  the  lands  of  bankrupts  in 
Ireland  shall  be  enrolled  in  Chancery  there,  within 
six  calendar  months* 

70.  Repeal  of  the  statute  7th  George  IV.,  cap.  45, 
respecting  entailed  estates  to  be  purcbased  with  trust 
moneys  except  as  to  proceedings  commenced  before 
the  1st  January  1834;  39Ui  and  40th  George  III., 
cap.  56»  not  to  be  revived. 

71.  Lands  of  any  tenure  to  be  sold  where  the  pur-  Monej  to  be 
chase-money  is  subject  to  be  invested  in  the  purchase  ^^  ^^^^ 
of  lands  to  be  entailed,  and  also  money  subject  to  J|^J^^^^ 
be  invested  in  like  manner,  shall  be  subject  to  the 

same  estates  as  the  lands,  if  purchased,  and  the  pre- 
vious clauses  shaU  apply,  so  far  as  circumstaaces  will 
admit. 

72.  Lands  of  any  tenure  in  Ireland  to  be  sold 
'vhere  the  purchase- money  is  subject  to  be  invested 
m  the  purchase  of  lands  to  be  entailed,  and  money 
imder  the  control  of  a  court  of  equity  in  Ireland, 
subject  to  be  invested  in  like  manner,  shall  be  sub- 
ject to  this  act  in  cases  of  bankruptcy,  the  deed  re- 
lating to  the  land  to  be  enrolled  in  Ireland,  to  the 
money  in  England. 

73.  Practice  of  requiring  deeds  to  be  acknow- 
ledged before  enrolment  shall  not  apply  to  deeds  to 
be  enrolled  under  this  act. 

74.  Every  deed  required  to  be  enrolled,  by  which 
or  money  subject  to  be  invested  in  the  pur- 

<^Uffie  of  lands,  shall  be  disposed  of  under  this  act, 
shall  take  effect  as  if  enrolment  had  not  been  re- 
quired, except  against  a  purchaser  for  valuable  con- 
sideration, claiming  under  a  subsequent  deed  pre- 
viously enrolled. 

75.  The  Court  of  Chancery  shall  regulate  the  fees 
to  be  paid  for  the  enrolment  of  deeds,  and  for  searches 
and  office-copies. 

76.  The  Court  of  Common  Pleas  shaU  regulate 
the  fees  to  be  paid  for  entries  on  court-rolls,  and  for 
ndoTsements  on  deeds,  and  for  taking  consents  and 
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surrenders  in  cases  of  dispositions  by  tenants  in  tall 
of  copyholds. 

AliefuUion  by  Married  Women. 

77*  After  the  31st  December  1833,  a  married 
woman>  in  every  case,  except  that  of  being  tenant 
in  tail,  may  by  deed  dispose  of  lands  of  any  tenare^ 
and  money  subject  to  be  invested  in  the  purchase  of 
lands,  and  dispose  of,  release,  surrender,  or  extingnisb 
any  estate  therein,  and  may  release  or  extinguish 
powers  as  if  she  were  a  feme-sole ;  but  to  render  the 
same  valid,  her  husband  must  concur,  and  the  deed 
must  be  acknowledged  by  her  as  after  mentioned. 
Not  to  extend  to  copyholds,  where  before  this  act 
she  and  her  husband  could  have  effected  the  same  by 
surrender. 

78«  The  powers  of  disposition  given  to  a  married 
woman  by  this  act  shall  not  interfere  with  any  other 
powers  she  may  have,  except  so  far  as  the  same  may 
be  affected  by  her  disposition. 

79.  Every  deed  by  a  married  woman  for  any  of 
the  purposes  of  this  act,  except  such  as  may  be  exe- 
cuted by  her  as  protector,  shall  be  produced  and 
acknowledged  by  her  before  a  judge  or  master  in 
Chancery,  or  two  of  the  perpetual  commissioners,  or 
two  special  commissioners. 

80.  The  judge,  master  in  Chancery,  or  commis- 
sioners, before  receiving  the  acknowledgment  of  a 
deed  by  a  married  woman,  shall  examine  her  apart 
from  her  husband,  and,  unless  she  ireely  consent, 
shall  not  permit  her  to  acknowledge  the  deed. 

!!!S!S!L        ®^"  '^^®  ^o'^  <5^»®^  justice  of  the  Common  Heas 
"""'"'  ""     shall  appoint  perpetual  commissioners  for  each  conntyi 

for  taking  acknowledgments ;  and  lists  of  the  com- 
missioners for  each  county  shall  be  made  out,  and 
kept  by  the  officer  of  the  Common  Pleas,  who  is  to 
have  the  custody  of  the  certificate  after  mentioned; 
and  such  officer  shall  transmit  to  the  clerk  of  the 
peace  for  each  county  a  copy  of  the  list  for  that 


oommiMiQii- 
ers. 
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0000^79  and  shall  ddiver  a  copy  of  the  list  for  any 
coanty  to  any  person  applying ;  and  the  clerk  of  the 

^ peace  shall  deliver  a  copy  of  the  list  last  transmitted 

to  him  to  any  person  applying. 

82.  Perpetual  commissioners  may  take  acknow* 
ledgments  of  any  married  woman  wherever  she  may 
reside^  and  wheresoever  the  lands  or  money  may  be. 

83.  U,  from  being  beyond  seas,  ill  health,  or  any 
other  sufficient  cause,  the  acknowledgment  cannot  be 
taken  by  a  judge,  master  in  Chancery,  or  perpetual 
commissioners,  the  Court  of  Common  Pleas,  or  any 
judge  thereof,  may  appoint  special  commissioners  for 
the  purpose. 

84.  When  a  married  woman  shall  acknowledge  a 
deed,  the  judge,  master  in  Chancery,  or  commis- 
sioners, shall  sign  a  memorandum,  on  the  back, 
or  at  the  foot,  or  in  the  margin  of  the  deed,  to  th^ 
effect  mentioned  in  the  act,  and  shall  also  sign  a  cer« 
tificate  of  the  taking  of  such  acknowledgment,  to  be 
engrossed  on  a  separate  piece  of  parchment,  which 
certificate  shall  be  to  the  effect  mentioned  in  the  act. 

85.  Every  certificate,  with  an  affidavit  verifying 
the  samci  shall  be  filed  by  some  officer  of  the  Com- 
mon Pleas. 

86.  On  the  filing  of  the  certificate,  the  deed  shall, 
^  to  the  disposition  by  such  married  woman,  take 
effect  fit>m  the  time  of  its  having  been  acknowledged. 

87.  The  officer  with  whom  the  certificates  are 
lodged  shall  make  and  keep  an  index  of  the  same. 

88.  After  the  filing  of  the  certificate,  the  officer 
.  shall  deliver  a  copy  thereof  signed  by  him,  which 

shall  be  evidence  of  the  acknowledgment. 

89.  The  chief  justice  of  the  Common  Pleas  shall 
appoint  the  officer  with  whom  the  certificates  shall  be 
lodged;  and  the  Court  of  Common  Pleas  shall  make 
orders  touching  the  examination,  memorandums, 
certificates,  and  affidavits,  and  the  time  when  the 
proceedings  shall  take  place,  and  the  amount  of  fees,  ajj^^^i^^  ^ 

90.  A  married  woman  shall  be  separately  exa-  copyholds. 
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miaed  on  the  surrender  of  copyholds,  to  which  si 
alone,  or  she  and  her  husband  in  her  right,  may  i 
entitled  for  an  equitable  estate^  as  if  such  estate  we] 
legal. 

91*  Power  to  the  Court  of  Common  Pleas,  in  tl 
case  of  a  husband  being  lunatic,  or  otherwise  incj 
pable  of  executing  a  deed,  or  making  a  surreoder  i 
copyholds,  or  of  his  residence  being  unknown,  or  < 
l»s  living  separate  from  his  wife,  by  an  order  on  th 
application  of  the  wife,  to  dispense  with  his  concuJri 
rence  in  any  case,  except  where  the  Lord  ChanccUoi 
Lord  Keeper,  or  Lords  Commissioners,  or  othei 
persons  entrusted  with  lunatics,  or  the  Court  ol 
Chancery,  shall  be  the  protector  of  a  settlemeoi  in 
lieu  of  the  husband. 

92.  Act  not  to  extend  to  Ireland,  except  when 
expressly  mentioned. 

Custody  (^Infants, 
2d  and  3d  Victoria,  cap.  64. — [Royal  Assent,   ] 

17th  August  1839. J 
An  Act  to  Amend  the  Law  relating  to  the 
Custody  of  In&nts. 
Sec.  L  The  Lord  Chancellor  and  Master  of  the 
Rolb,  upon  the  petition  of  the  mother  of  any  in^t 
in  the  sole  custody  or  control  of  the  father,  or  of  any 
person  by  his  authority,  or  of  any  guardian  after  the 
death  of  the  father,  may  make  order  for  her  aceess 
to  such  infant,  or  (if  the  child  be  under  that  age)  for 
the  delivery  of  such  infant  to  her  till  the  age  of 
seven. 

2.  Affidavits  may  be  received  on  such  complaints. 

3.  Orders  may  be  enforced  by  process  of  con- 
tempt. 

4.  No  mother  against  whom  adultery  shall  be 
established  shall  be  entiUed  to  the  benefit  of  the  act. 


PATERIOlL   lil] 
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f  Inheritance. 

I  ad  and  4th  William  IV^  cap.  lOG^Royal  Assent, 

August  29,  1833.] 
An  Act  for  the  Amendinent  of  the  Law  of 

Inheritance. 
Sec.  1.  Definitions  of  words  used  in  the  act. 
2.  Descent  to  be  always  traced  from  the  purchaser, 
the  person  last  entitled  to  be  considered  the  pur- 
,  ehaser,  unless  it  be  proved  that  he  inherited  the  same 
from  any  person,  which  person  shall  be  considered  the 
'purchaser,  unless  it  be  proved  that  he  inherited  the 
same^  and  so  on. 

\  ^  An  heir  entitled  under  a  will  of  a  testator  dying 
after  1S33,  to  take  as  devisee,  and  a  limitation  to  the 
grwter  or  his  heirs  by  an  assurance  executed  since 
18^,  shall  create  an  estate  by  purchase. 

4.  Where  heirs  take  by  purchase  under  limitations 
to  the  heirs  of  their  ancestor  in  assurances  executed 
since  1833,  or  wills  of  persons  dying  after  1833,  the 

»U  to  descend  as  if  the  ancestor  had  been  the  pur- 
chaser. 

5.  Brothers  and  sisters  to  trace  their  descent 
ii^Tough  their  parent. 

6.  The  nearest  lineal  ancestor  shall  be  heir  next 
to  the  issue,  and  in  preference  to  any  person  tracing 
hU  descent  through  him,  or  claiming  in  consequence 
of  there  being  no  descendant  of  such  lineal  ancestor* 

7.  The  male  line  to  be  preferred. 

8»  The  mother' of  a  more  remote  male  ancestor  to 
^pteferred  to  the  mother  of  the  less  remote  naale 
^  ancestor, 

9'  Half  blood,  if  on  the  part  of  a  male  ancestor, 
to  inherit  after  the  whole  blood  of  the  same  degree, 
J 1' on  the  part  of  a  female  ancestor,  after  sack  female 
^BfteatoT, 

j«    10.  After  the  death  of  a  person  attainted,  ht»  de- 
^scendants  may  inherit. 

n.  The  act  not  to  extend  to  any  descent  before 

January  1834. 

i  ^"^  UmitatioBS  made  before  1st  January  1.834,  to 
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the  heirs  of  a  person  then  living  to  take  effect,  as  if 
the  act  had  not  been  made* 

Protection  against  Judgments^  ^» 
2d  ViCTORTJS,  cap.  11. — [Royal  Assent,  4th  Jane 

1839.] 
An  Act  for  the  Better  Protection  of  Parchasers 
agdnst  Judgments,  Crown  Debts,  Lis  pendens,  and 
Fiats  in  Bankruptcy. 

Sec.  1.  No  judgments  shall  be  hereafter  docket- 
ed. 

2.  Judgments  docketed  and  entered  at  the  pass- 
ing of  the  act  shall  not,  after  1st  August  1841, 
«  affect  any  lands,  tenements,  or  hereditaments  as  to 
purchasers,  mortgagees,  or  creditors,"  unless,  and  un- 
til such  memorandum  as  prescribed  in  the  1st  and 
2d  Vict.  110,  is  left  with  the  senior  Master  of  the 
Common  Pleas. 

3.  The  date,  when  the  memorandum  is  left,  shall 
be  inserted  in  the  Master's  book. 

4.  Judgments,  decrees,  orders,  and  rules,  shall  be 
void  ligainst  purchasers,  mortgagees,  and  creditors, 
after  five  years  from  the  entry  thereof^  unless  re-en- 
tered within  five  years  before  the  execution  of  the 
conveyance,  or  the  accruer  of  the  right  of  the  cre- 
ditor. 

5.  Judgments,  &c.,  duly  registered,  shall  not  affect 
purchasers  or  mortgagees  without  notice  otherwise, 
or  more  extensively  than  judgments  duly  docketed 
would  have  done  before  the  1st  and  2d  Vic-,  cap.  110. 

6.  This  act,  and  the  1st  and  2d  Vic,  not  to  revive 
judgments  already  extinguished,  or  prejudice  judg- 
ments between  the  parties  or  their  representatives,  or 
persons  claiming  as  volunteers. 

7*  Purchasers  and  mortgagees,  without  express  no- 
tice, are  not  to  be  affected  by  any  lis  pendens,  unless 
suit  is  regbtered  with  the  Master  of  the  Common 
Pleas. 

8.  Judgments,  statutes,  and  recognizances  to  or 
in  favour  of  the  Crown,  not  to  affect  purchasers  or 
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nortgagees,  unless  registered  with  the  Master  of  the 
Common  Pleas. 

9*  Quietus  to  debtors,  or  accountants  to  the  Crown, 
to  be  registered. 

10.  The  Commissioners  of  the  Treasury  may,  upon 
payment  into  her  Msyesty's  Exchequer  of  such  sum, 
or  upon  such  other  terms  as  they  may  think  proper, 
certify  under  their  hands  that  any  lands  of  a  crown 
debtor  or  accountant  shall  be  held  by  a  purchaser, 
mortgagee,  or  lessee,  (in  case  of  leases  for  fines,)  dis- 
charged from  all  further  claims  by  the  Crown. 

11.  Such  certificate  or  discharge  shall  not  affect 
the  rights  of  the  Crown  in  the  residue  of  its  debtor's 
estate. 

12.  Conveyances  by  bankrupts,  bona  fide  made  to 
any  person  before  the  date  and  issuing  of  the  fiat, 
shall  be  valid,  notwithstanding  any  prior  act  of  bank- 
ruptcy, <<  if  such  person  had  not  at  the  time  of  such 
conveyance  notice  of  any  prior  act  of  bankruptcy.** 

13.  No  purchase  from  any  bankrupt  bona  fide^ 
and  for  valuable  consideration,  shall  be  impeached 
by  reason  of  the  purchaser  having  had  notice  at  the 
time  of  such  purchase  of  an  act  of  bankruptcy,  un- 
less a  commission  [now  a  fixit\  be  sued  out  within 
twelve  calendar  months  after  such  bankruptcy. 

14.  Act  shall  not  extend  to  Ireland. 


Limitation  of  Actions  and  Suits. 
3d  and  4th  William  IV.,  cap.  27. — [Royal  Assent, 

July  24,  1833.] 
An  Act  for  the  Limitation  of  Actions  and  Suits  relat- 
ing to  Real  Property,  and  for  Simplifying  the 
Remedies  for  trying  the  Rights  thereto. 

• 

Sec.  1.  Definitions  of  words  used  in  the  act,  viz. 
"land,'*  manors,  messuages,  and  all  other  corporeal 
Hereditaments  and  tithes,  (other  than  tithes  belong- 
ijig  to  a  spiritual  or  eleemosynary  corporation  sole,) 
^d  to  any  share,  estate,  or  interest  in  them,  whether 
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freehold,  chattel  interest,  or  copyhold  ^^renti*  ^ 
heriots,  services,  and  suits,  for  which  a  distress  may 
be  made,  and  annuities  and  periodical  sums  of  mo- 
ney charged  upon,  or  payable  out  of  any  land,  (ex- 
cept moduses  or  compositions  belonging  to  a  spirit- 
ual or  eleemosynary  corporation  sole,)  '^  the  person 
through  whom  another  person  is  said  to  daimj"  shall 
mean  any  person  by,  through,  under^  or  by  the  act 
of  whom  the  person  so  claiming  became  entitled  as  heir, 
issue  in  tail,  tenant  by  the  courtesy,  tenant  in  dower, 
successor,  special  or  general  occupant,executor,  admi- 
nistrator, legatee,  husband,  assignee,  appointee,  de- 
visee, or  otherwise ;  and  also  any  person  who  was 
entitled  to  an  estate  or  interest  to  which  the  person 
so  claiming,  or  some  person  through  whom  he  claims, 
became  entitled  as  lord  by  escheat  "jtwrjow/'body  po- 
litic, corporate,  collegiate,  class  of  creditors,  or  other 
persons,  as  well  as  an  individual. 
Time  of  limi-  2.  No  land  or  rent  shall  be  recovered  by  any  per- 
son,'  but  withm  twenty  years  next  after  the  right 
shall  have  first  accrued  to  such  person,  or  to  any 
person  through  whom  he  claims. 

3.  The  right  to  make  an  entry  or  distress^  or  bring 
an  action,  shall  be  deen^d  to  have  first  accrued  as 
follows : 

Where  the  claimant,  or  the  person  through  whom 
he  claims,  shall  ever  have  been  in  possession  of  any 
land,  or  in  receipt  of  the  profits  thereof,  in  respect 
of  the  estate  or  interest  claimed,  then  the  time  of 
the  last  receipt'  or  last  being  in  possession. 

Where  the  estate  or  interest  of  some  deceased  per- 

'  By  1  st  Yietoria,  eap.  28,  mortgagees  may  bring  their 
action  to  recover  possession  "within  twenty  years  next  after 
the  last  payment  of  any  part  oC  the  principal,"  money  or 
interest. 

'  Where  the  land  has  been  held  under  lease  in  writing, 
upon  which  an  annual  rent  of  20s.  or  upwards  is  reserved, 
the  right  shall  be  deemed  to  have  accrued 'at  the  time  of  the 
first  receipt  by  the  person  wrongfully  receiving  it,  and  not 
the  last  receipt  by  the  claimant.     See  sect.  9. 


tatioii. 
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800y  who  continued  in  po6se9$ioa  till  his  deaths  is 
elaimed,  then  such  person's  death. 

Where  the  claim  is  in  respect  of  an  estate  granted 
by  any  grant  or  conveyance  (other  than  a  will)  made 
by  a  person  in  actual  possession,  then  if  no  person 
shall  have  ever  been  in  possession,  under  such  grant, 
the  time  at  which  the  claimant  or  person  through 
whom  he  claims,  became  entitled  to  such  possession 
or  receipt  under  such  instrument. 

Where  the  estate  claimed  shall  have  been  a  re- 
mainder or  estate  in  future,  the  time  at  which  such 
estate  became  an  interest  in  possession. 

Where  the  claim  is  in  respect  of  any  forfeiture  or 
breach  of  condition^  the  time  of  such  forfeiture  or 
breach. 

4.  Where  advantage  of  forfeiture  is  not  taken  by  Berewioner 
reversioner  or  remainder-man,  he  shall  have  a  new  ^^^™*^  *'* 
right  when  his  estate  comes  into  possession. 

5.  Right  of  reversioner  deemed  to  have  accrued 
at  the  determination  of  the  previous  estates,  though 
he  may  have  been  in  possession  previous  to  their 
creation. 

6.  An  administrator  to  claim  as  if  there  had  been 
DO  interval  between  the  death  and  grant  of  admi- 
nistration. 

7-  Bight  of  party  entitled  subject  to  tenancy  at 
viU,  (other  thsin  that  of  a  mortgagor  or  cestui  on 
trust,)  shall  be  deemed  to  have  accrued  at  the  deter- 
mination of  the  tenancy,  or  at  the  end  of  one  year 
from  its  commencement. 

8.  Right  of  party  entitled  sn1]jfect  to  a  tenancy 
from  year  to  year,  or  other  period  (not  created  by 
lease  in  writing,)  shall  be  deemed  to  have  accrued 
at  the  end  of  the  first  year,  or  other  period,  or  last 
payment  of  rent. 

9«  Where  rent  amounting  to  20s.,  reserved  by  a 
lease  in  writing,  shall  have  been  wrongfully  received, 
no  right  to  accrue  on  the  determination  of  the  lease, 
bat  at  the  time  of  the  first  wrongful  receipt. 

10.  A  meare  entry  not  to  be  deemed  possession. 
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Savinj?  for 
dibabilities. 


"Where  a  per- 
son hos  seve- 
ral estates  in 
the  same 
laud. 


Remainders 
on  an  estate 
tail. 


11.  No  right  to  be  preserved  by  continual  claim. 

12.  Possession  of  one  coparcener,  joint-tenant,  or 
tenant  in  common,  not  to  be  deemed  the  possession 
of  the  other. 

13.  Possession  of  a  yoanger  brother,  or  other  re- 
lation, not  to  be  deemed  the  possession  of  the  heir. 

14.  Acknowledgment  in  writing  signed  by  the 
person  in  possession  given  to  the  person  entitled,  or 
his  agent,  equivalent  to  possession  or  receipt  of 
rent. 

15.  Possession  not  being  adverse  at  passing  of 
act,  the  right  was  not  barred  until  five  years  after- 
wards. 

16.  Persons  under  disabilities  of  infancy,  lunacy, 
coverture,  or  being  beyond  seas,  and  their  represent- 
atives, to  be  allowed  ten  years  from  the  termination 
of  their  disability  or  death. 

17.  But  no  action,  &c.,  shall  be  brought  but  with- 
in forty  years  after  the  right  of  action  accrued. 

18.  No  further  time  to  be  allowed  for  a  succes- 
sion of  disabilities. 

19<  Scotland,  Ireland,  and  the  adjacent  islands,  not 
to  be  deemed  beyond  seas. 

20.  Where  the  right  of  any  person  to  an  estate  in 
possession  is  barred  by  lapse  of  time,  the  right  of  the 
same  person  to  any  other  estate,  which  he  became 
entitled  to  during  that  time,  shall  also  be  barred  un- 
less some  estate  subsequent  to  the  estate  in  posses- 
sion shall,  in  the  meantime,  have  been  recovered  by 
some  third  person  entitled  thereto. 

2 1 .  Where  tenant  in  tail  is  barred,  remainder-men, 
whom  he  might  have  barred,  shall  not  recover. 

22.  Possession  adverse  to  a  tenant  in  tail  shall 
run  on  against  the  remainder-man  whom  he  might 
have  barred. 

23.  Where  there  shall  have  been  possession  under 
an  assurance  by  a  tenant  in  tail  which  shall  not  bar 
the  remainders,  they  shall  be  barred  at  the  end  of 
twenty  years  after  the  time  when  such  assurance,  if 
ihen  executed,  (by  the  person  who,  if  such  assurance 
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kd  not  been  made,  would  be  entitled  to  such  estate 
tail,)  would,  without  the  oonsent  of  another  person, 
bave  barred  them. 

24.  No  suit  in  equity  to  be  brought  afler  the  time 
when  the  plaintiff,  if  entitled  at  law,  might  have 
brought  an  action. 

25.  In  cases  of  express  trust,  the  right  shall  not  Trust, 
be  deemed  to  have  accrued  until  a  conveyance  to  a 
porchaser  for  value* 

26.  In  case  of  a  concealed  fraud,'  the  time  shall  Fraud, 
ran  from  the  time  at  which  such  fraud  shall,  or  with 
reasonable  diligence  might,  have  been  first  known. 

This  clause  not  to  prejudice  purchasers  for  valuable 
consideration  without  participation  in,  or  notice  of, 
such  fraud. 

27.  Saving  of  any  rule  or  jurisdiction  of  courts 
of  equity  in  refusing  relief  on  the  grounds  of  ac- 
qaiescence  or  otherwise. 

28.  Mortgagor's  right  of  redemption  barred  at  the  Mortgagor. 
eDd  of  20  years  from  the  time  when  the  mortgagee 

took  possession,  or  from  the  last  signed  acknowledg- 
ment of  the  title  of  the  mortgagor,  or  his  right  to  re* 
deem,  which  shall  have  been  given  to  him  or  other 
person  claiming  his  estate,  or  their  agent.     An  ac- 
knowledgment to  one  of  several  mortgagors  shall 
^  effectual  for  them  all,  but  an  acknowledgment  by 
one  of  several  mortgagees  shall  only  affect  that  one, 
&Dd  the  mortgagor  shall  be  entitled  to  redeem  a  di- 
^ded  part  of  the  land  as  against  the  party  giving 
fluch  acknowledgment  on  payment,  with  interest, 
(where  the  proportion  is  unascertained,)  of  such  part  of 
tbe  mortgage-money  as  will  bear  the  same  propor- 
tion to  the  whole  amount  as  the  value  of  such  di- 
vided part  of  the  land  shall  bear  to  the  value  of  the 
i  *bole  of  the  land  mortgaged. 

29.  Spiritual  or  eleemosynary  corporation  sole  spiritual  cor- 
»nay  recover  within  "the  period  during  which  two  p^'***^°"*^^- 
!  persons  in  succession  shall  have  held  the  office  or 
j  ^nefice,  in  respect  whereof  such  land  or  rent  shall 
1^  claimedi  and  six  years  after  a  third  person  shall 
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AdYOTvsons. 


Barred  rights 


be  appointed  thereto,"  and  (in  case  such,  periods 
shall  not  amount  to  sixty  years)  for  such  further 
period  as  will  make  up  sixty  years. 

30.  No  advowBons  to  be  recovered  aflter  three  ad- 
verse incumb^iciesy  or  (if  the  times  of  such  incum- 
bencies shall  not  amount  to  sixty  years)  the  period 
of  sixty  years. 

31.  Incumbencies  after  lapse,  but  not  after  promo- 
tions to  bishoprics,  to  be  reckoned  as  incumbencies 
within  the  act. 

32.  A  person  claiming  an  advowson  by  virtue  of  an 
estate,  which  the  owner  of  an  estate  tail  might  have 
barred,  shall  be  deemed  to  daim  through  such  tenant 
in  tail,  and  be  barred  accordingly. 

33.  No  advowson  to  be  recovered  after  100  years 
froBo.  the  time  at  which  a  clerk  shall  have  obtained 
adverse  possession  of  the  benefice. 

34.  At  the  end  of  the  period  of  limitation,  the 
extinguished,  ^^y^  ^£  ^j^^  ^^^^  ^^^  ^  posscsslon  to  be  extin- 

guished. 

35.  Receipt  of  rent  payable  by  any  lessee  to  be 
deemed  as  against  such  lessee,  or  any  person  claim- 
ing under  him  receipt  of  profits. 

36.  Real  and  mixed  actions  abolished  after  3Ut 
'    December  1834,  except  dower,  quare  impedit,  and 

ejectment. 

37*  Provision  for  bringing  real  actions  until  the 
1st  June  1835,  in  certain  cases. 

3S.  Saving  of  the  rights  of  persons  entitled  to  real 
actions  only  at  the  commencement  of  the  act. 

39-  No  descent,  cast,  discontinuance,  or  warranty, 
to  bar  a  right  of  entry. 

40.  "  Money  secured  by  any  mortgage,  judgment,* 
or  lien,  or  otherwise,  charged  upon  or  payable  out  of 
any  land  or  rent  at  law  or  equity,^  and  legacies" 

*  All  judgments  as  against  purchasers,  mortgagees,  or  cre- 
ditors, are  void  after  the  expiration  of  five  years  from  the 
first  entry,  or  any  re-entry  thereof,  with  the  senior  master 
of  the  Common  Pleas 2d  Victoria,  cap.  11,  sec.  4. 

"  The  residue  is  a  legacy  within  the  meaning  of  this 


Money 
charged  on 
land  and  le- 
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shall  not  be  reoovered  "but  within  twenty  years 
after  a  present  right  to  receive  the  same  shall  have 
accrued  to  some  person  capable  of  giving  a  dis- 
charge  for,  or  release  of  the  same/*  or  the  payment 
of  some  part  of  the  principal  money,  or  interest,  or 
the  giving  to  the  person  entitled  thereto,  or  his 
agent,  an  acknowledgment  of  the  right,  "  signed  by 
the  person  by  whom  the  same  shall  be  payable,  or 
his  i^ent " 

41.  No  arrears  of  dower  shall  be  recovered  for 
more  than  six  years. 

42.  No  arrears  of  rent,  or  interest  on  money, 
charged  on  land,  to  be  recovered  for  more  than  six 
years. 

43.  Act  to  extend  to  spiritual  courts. 

44.  Act  not  to  extend  to  Scotland,  nor  to  advow- 
soos  in  Ireland. 

Recovery  of  Possession  of  Tenements,' 
1st  and  2d  Victoria,  cap.  74.— -TRoyal  Assent, 

August  10,  1838.  J 
An  Act  to  facilitate  the  Recovery  of  Possession  of 
Tenements  after  due  Determination  of  the  Ten- 
ancy. 

Sec  1.  Where  the  term  of  a  tenant  at  will,  or  for 
a  term  not  exceeding  seven  years,  liable  to  no  rent, 
or  to  a  rent  not  exceeding  the  rate  of  L.20  a-year, 
and  up6n  which  no  fine  shall  have  been  reserved, 
shall  have  ended,  or,  being  duly  determined  by  a 
legal  notice  to  quit,  or  otherwise,  and  such  tenant, 
or  any  person  by  whom  the  premises  shall  be  actu- 
ally occupied,  shall  not  quit ;  a  notice  in  the  form 
mentioned  in  the  act,""  signed  by  the  landlord,  or  his 
agent,  of  his  intention  to  proceed  under  the  act,  may 
he  given  to  such  tenant  or  occupier ;  and  if  such 

clause,  2  Y.  and  Col.  200.     A  suit  by  cestuique  trust  of  a 
legacy  against  the  legatee  in  trust  is  not  within  the  provi- 
sions of  this  claiisO — PhiUipo  v,  Munnings,  2  M.  and  Cr. 
309. 
*  See  posU  Notices. 
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person  shall  not  show  to  the  justice  reasonable  cause 
why  possession  should  not  be  given  under  the  act, 
upon  proof  of  the  holding,  and  the  determination  of 
the  tenancy,  and  the  landlord's  title,  (where  it  hasac*- 
erued  since  the  letting,)  and  the  service  of  the  notice, 
and  of  the  neglect  or  refusal  to  quit,  the  justices  shall 
issue  a  warrant  to  the  constables,  commanding  them 
within  some  period,  not  being  less  than  twenty-one 
days,  or  more  than  eighty,  to  enter  and  deliver  pos- 
session to  the  landlord.  Act  not  to  protect  any  person 
applying  for  such  warrant  from  any  action  for  such 
entry  where  he  had  no  lawful  right  to  the  possession. 
2»  Such  notice  may  be  served  personally,  or  by 
leaving  the  same  with  some  person  being  in  and  ap- 
parently  residing  at  the  party's  place  of  abode. 
Notice  to  be  read-  over  ar.d  explained ;  but  where 
such  person  or  his  abode  cannot  be  found,  the  notice 
must  be  posted  up  on  the  premises. 

3.  The  obtaining  of  the  warrant  by  any  person 
not  having  a  right  to  the  possession,  shall  be  deemed 
a  trespass  by  him,  although  no  entry  be  made ;  and, 
in  case  the  (enant  or  occupier  shall  enter  into  a  bond 
with  two  sureties  to  sue  such  person  without  delay, 
and  to  pay  the  costs  thereof,  in  case  of  not  obtaining 
a  verdict,  the  execution  of  the  warrant  shall  be  de- 
layed until  judgment,  which  judgment,  if  for  the 
plaintiff,  shall  supersede  the  warrant,  and  entitle  him 
to  double  costs. 

4.  Such  bond  shall  be  made  to  the  landlord^  or 
his  agent,  at  their  costs,  and  approved  and  signed 
by  the  justices  ;  and  if  the  bond  shall  be  forfeited, 
or  the  judge  at  the  trial  shall  not  indorse  upon  the 
record  that  the  condition  of  the  bond  hath  been  ful- 
filled, the  party  to  whom  the  bond  was  given  may 
recover  upon  it,  subject  to  any  order  for  the  relief 
of  the  parties  that  the  court  may  make. 

5.  Exempts  justices  and  constables  from  liability. 

6.  Where  landlord  has  a  lawful  title,  he  shall  not 
be  deemed  a  trespasser  by  reason  of  irregularity,  but 
be  liable  to  an  action  on  the  case  for  special  damages, 
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vhicb,  if  proved,  but  assessed  by  the  jury  at  a  sum 
oot  exceediug  5s.,  the  plaintiff  shall  recover  no  more 
costs  than  damages,  unless  the  judge  shall  certify 
that  full  costs  ought  to  be  allowed. 

7.  Interpretation  of  words,  viz.  **  Landlord"  shall 
be  understood  as  signifying  the  person  entitled  to 
the  immediate  reversion  of  the  premises,  or,  if  the 
property  be  held  in  joint  tenancy,  coparcenary,  or 
tenancy  in  common,  any  one  of  the  persons  entitled 
to  such  reversion  ;  and  the  word  "  Agenf  shall  be 
taken  to  signify  any  person  usually  employed  by 
the  landlord  in  the  letting  of  the  premises,  or  in  the 
collection  of  the  rents  thereof,  or  specially  authorized 
to  act  in  the  particular  matter  by  writing  under  the 
hand  of  sucfh  landlord. 

8.  Act  not  to  extend  to  Scotland  or  Ireland. 

Prescription. 
2d  and  3d  William  IV.,  cap.  71--^[Hoyal  Assent, 

August  1,  1832.] 
An  Act  for  Shortening  the  Time  of  Prescription  in 

certain  Causes. 
Sec.  1.  No  claim  by  custom,  prescription,  or  grant, 
to  any  right  of  common,  or  other  profit  or  benefit, 
(except  tithes,  rents,  and  services,)  from  or  upon  any 
land  which  shall  have  been  enjoyed  by  any  person 
cluming  right  thereto,  without  interruption  for  30 
years,  shall  be  defeated  by  showing  the  first  enjoy- 
ment of  that  right  prior  to  that  period ;  and  when  the 
same  shall  have  been  enjoyed  for  60L  years,  the  right 
thereto  shall  be  deemed  absolute,  unless  the  same 
was  enjoyed  by  some  written  consent  or  agreement. 

2.  Substitutes  20  years  and  40  years  for  the  above 
periods  of  30  and  60.  as  to  the  claims  '*  to  any  way 
or  other  easement,  or  to  any  watercourse,"  or  the  use 
of  any  water. 

3.  The  right  to  lights  shall  be  deemed  absolute 
after  an  uninterrupted  enjoyment  of  20  years,  unless 
enjoyed  by  consent  in  writing,  any  custom  to  the 
contrary  notwithstanding. 
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4.  The  beioremeDtioned  periods  to  be  deemed 
next  before  some  suit,  wherein  the  claim  shall  be 
brought  into  questions.  And  no  act  which  is  not 
acquiesced  in  for  one  year,  after  the  party  interrupted 
shall  have  notice  thereof,  and  of  the  person  making  or 
authorizing  the  same,  shall  be  deemed  an  interruption 
within  the  meaning  of  the  act. 

5.  Contains  directions  as  to  pleading. 

6.  No  presumption  shall  be  made  in  farour  of  any 
claim  upon  proof  of  enjoyment  of  the  right  claimed 
for  any  less  period  than  mentioned  in  the  act  as  ap» 
plicable  to  the  case. 

7«  The  time  during  which  any  person  shall  be 
under  a  disability,  or  during  which  any  action  which 
shall  have  been  diligently  prosecuted  shall  have  been 
pending,  shall  (except  as  to  cases  where  the  claim  is 
thereby  declared  absolute)  be  excluded  in  the  com- 
putation of  the  periods  then  mentioned. 

8.  When  any  land  or  water  shall  be  held  for  term 
of  life,  or  any  term  of  years  exceeding,  three  years, 
the  time  of  enjoyment  of  any  way,  watercourse,  or 
use  of  any  water  upon,  over,  or  from  it,  during  the 
continuance  of  such  term,  shall  be  excluded  from  the 
computation  of  the  period  of  40  years,  mentioned  in 
sec  2,  in  case  the  claim  shall  be  resisted  within  three 
years  after  the  determination  of  such  term  by  the  per- 
son entitled  to  the  reversion  expectant  thereon. 

9*  Act  confined  to  England. 

10.  Act  to  commence  Michaelmas  term  1832. 
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* 

TiOies. 
2d  and  3d  William  IY.,  eap.  100. — [Royal  Assent, 

Augusta  1832,] 
*An  Act  for  Shortening  the  Time  required  in  Claims 
of  Modns  Decimandi,  or  exemi>tion  from,  or  dis- 
charge from  Tithes. 

Sec  1.  Prescriptions,  and  claims  of  and  for  any 
modus,  or  of  or  to  any  exemption  from  tithes,  shall, 
in  cases  where  the  render  of  the  tithes  in  kind  shall 
be  demanded  by  the  king,  or  any  other  person  or 
body,  (other  than  a  corporation  sole,)  be  deemed 
▼slid  upon  evidence  showing  the  payment  of  tithes, 
money,  or  other  matter  in  lieu  thereof  for  the  period 
of  30  years,  unless  in  the  case  of  a  claim  of  a  modus, 
^  the  actual  payment  or  render  of  tithes  in  kind  or 
of  money,  or  other  thing  differing  in  amount,  quantity, 
or  quality,  from  the  modus  claimed  f  or,  in  case  of 
claim  of  exemption  from  tithes,  "  the  render  or  pay- 
ment of  tithes,  or  of  money,  or  other  matter  in  lieu 
thereof,  shall  be  shown  to  have  taken  place  at  some 
time  prior  to  such  30  years,"  or  it  shall  be  proved 
that  such  payment  or  render  of  modus  was  made,  or 
enjoyment  had,  by  spme  consent  or  agreement,  ex* 
pressly  made  or  given  for  that  purpose  by  deed  or 
writing.    And  if  such  proof  in  support  of  the  claim 
be  extended  to  the  full  period  of  60  years,  the  claim 
shall  be  absolute,  unless,  such  payment  or  enjoyment 
was  had  by  consent  in  writing.     Such  prescription 
or  claim  is  made  valid  against  corporations  after  the 
time  that  two  persons  in  succession  shall  have  held 
the  benefice,  and  three  years  afler  the  appointment 
of  a  third  person  thereto;  or,  if  those  periods  should 
not  amount  to  60  years,  then  for  that  period,  and 
three  years  after  the  appointment  of  such  third  per- 
son, unless  such  payment  or  enjoyment  was  by  consent 
in  writing. 

'  By  the  19th  section  of  the  Tithe  Commutation  Act, 
(6th  and  7th  William  IV.,  cap.  71,)  it  is  provided,  that  no- 
thing therein  contained  shall  revive  any  right  to  tithes, 
whidi  then  was,  or  thereafter  might  be,  barred  by  any  law 
then  ID  force  for  that  purpose. 
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2.  Gives  validity  to  every  composition  for  tithes  whieh 
had  been  confirmed  by  the  decree  of  any  court  of  equity 
in  England,  in  a  suit  to  which  the  ordinary  and  in- 
cumbent were  parties.  A  modus  orexemption  which  did 
not  exist  or  was  not  acted  upon  within  a  year  before 
the  passing  of  the  act  excluded  from  its  provisions. 

3.  The  act  not  avoidable  in  any  suit  commenced 
before  the  end  of  one  year  after  the  session  of  1832. 

4.  Act  not  applicable,  where  any  dembe  by  deed 
or  composition  in  writing,  of  or  for  tithes,  was  sub- 
sisting at  the  passing  of  the  act,  and  a  suit  for  the 
recovery  of  such  tithes  shall  be  instituted  within 
three  years  from  the  determination  of  such  demise 
or  composition. 

5.  The  time  during  which  lands  shall  be  held  by 
persons  entitled  to  the  tithes  thereof  (whether  as 
owner  >or  lessee)  is  excluded  in  the  computations 
under  the  act. 

6.  As  also  the  time  during  which  any  person  cap- 
able of  resisting  any  claim  shall  be  under  any  disabi- 
lity, or  during  which  any  suit  shall  be  pending. 

7.  Directions  as  to  allegations  in  pleadings. 

8.  No  presumption  to  be  allowed  in  support  of  any 
claim  for  any  less  period  than  mentioned  in  the  act* 

9«  Act  confined  to  England. 

Wills. 
1st  VicTOKiA,  cap.  26. — [Royal  Assent,  3d  July 

1837.] 
An  Act  for  the  Amendment  of  the  Laws  with 

respect  to  Wills. 
Sec.  1.  Definition  of  words :  «<  WUV  shall  extend 
to  a  testament  and  to  a  codicil,  and  to  an  appoint- 
ment by  will  or  by  writing  in  the  nature  of  a  will  in 
exercise  of  a  power,  and  also  to  a  disposition  by  a 
will  and  testament,  or  devise  of  the  custody  and  tui- 
tion of  any  child  by  virtue  of  the  12th  Charles  II. 
"  Real  Estate^  shall  extend  to  manors,  advowsons, 
messuages,  lands,  tithes,  rents,  and  hereditaments, 
whether  freehold,  customary  freehold,  tenant  right, 
customary  or  copyhold,  or  of  any  other  tenure,  and 
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Tiietber  corporeal,  or  incorporeal,  or  personal,  and 
to  any  undivided  share  thereof,  and  to  any  estatet 
ngbt,  or  interest  (other  than  a  chattel  interest)  there- 
m ;  and  the  words  '<  Personal  Estate  **  shall  extend 
to  leasehold  estates,  and  other  chattels  real,  and  also 
to  moneys,  shares  of  government  and  other  funds, 
securities  for  money,  (not  being  real  estates,)  debts, 
choses  in  action,  rights,  credits,  goods,  and  all  other 
property  whatsoever  which  by  law  devolves  upon 
the  executor  or  administrator,  and  to  any  share  or 
interest  therein. 

2.  Repeals  previous  acts. 

3.  All  real  and  personal  estates  which  a  party  shall 
be  entitled  to  at  law  or  in  equity  at  his  death,  in- 
eluding  copyholds  not  surrendered  to  the  use  of  his 
will,  or  to  which  he  shall  not  have  been  admitted, 
notwithstanding-  any  custom  and  estates  pur  autre 
vie,  contingent  executory,  or  other  future  interests 
in  any  real  or  personal  estate  and  rights  of  entry, 
notwithstanding  he  may  have  become  entitled  to  the 
same,  subsequently  to  the  execution  of  his  will,  may 
now  be  disposed  of  by  will. 

4.  Relates  to  the  fees  and  fines  payable  by  devisees 
of  customary  freehold  and  copyhold  estates. 

5.  Wills  of  customary  freehold,  and  copyholds,  or 
extracts  thereof,  shall  be  entered  on  the  court  rolls } 
the  lord  is  to  be  entitled  to  the  same  fine  from  a  de- 
visee of  real  estate  not  devisable  previous  to  this  act, 
as  be  would  have  been  from  the  heir  in  case  of  de- 
scent 

6.  Estates  pur  autre  vie  of  a  freehold  nature  not 
disposed  of  by  will,  shall  be  chargeable  in  the  hands 
of  the  heir,  if  they  shall  come  to  him  by  reason  of 
special  occupancy  as  assets  by  descent ;  but  if  there 
shall  be  no  special  occupant,  they  shall  go  to  the 
executor  or  administrator;  and  if  the  same  shall 
come  to  the  executor  or  administrator,  either  by  spe- 
cial occupancy,  or  by  virtue  of  this  act,  they  shall 
he  I  assets  in  his  hands  applicable  as  the  personal 
estate  of  the  testator  or  intestate^ 
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7.  No  will  made  by  any  person  under  the  age  of 
twenty-one  years  shall  be  valid. 

8.  No  will  by  a  married  woman,  except  »ach  as 
she  might  have  made  before  the  passing  of  this  act, 
shall  be  valid. 

Execution  of.  9.  No  will  shall  be  valid,  unless  it  shall  be  in 
writing,  and  signed  at  the  foot  or  end  thereof  by 
the  testator,  or  by  some  other  person  in  his  presence 
and  by  his  direction,  and  such  signature  be  made  or 
acknowledged  by  the  testator  in  the  presence  of  two 
or  more  witnesses  present  at  the  same  time,  and  sodi 
witnesses  attest  and  subscribe  the  will  in  the  presence 
of  the  testator,  but  no  form  of  attestation  shall  be 
necessary. 

10.  Appointments  by  will  must  be  executed  in 
manner  thereinbefore  required ;  and  so  executed,  shall 
be  a  valid  execution  of  a  power  of  appointment  by 
will,  notwithstanding  some  other  form  of  execution 
might  have  been  required. 

11.  Soldiers'  and  mariners'  wills  excepted. 

12.  The  act  is  not  to  affect  certain  provisions  of 
1 1  Geo.  IV.,  and  1  Will.  IV.,  cap.  20,  with  respect 
to  wills  of  petty  officers,  seamen,  and  marines. 

13.  Publication  of  a  will  shall  not  be  required* 

14.  If  any  person  who  shall  attest  the  execution 
of  a  will,  shall,  at  the  time  of  the  execution  thereof, 
or  at  any  time  afterwards,  be  incompetent  to  be  ad* 
mitted  a  witness  to  prove  the  execution  thereof^  such 
will  shall  not  on  that  account  be  invalid. 

15.  Gifts  to  attesting  witnesses,  their  wives,  or 
husbands,  (except  charges  and  directions  for  the 
payment  of  debts,)  shall,  so  far  only  as  concerns  such 
person,  or  the  wife  or  husband  of  such  person,  or 
any  person  claiming  under  such  person,  or  wife,  or 
husband,  be  void. 

16.  A  creditor,  or  the  wife  or  husband  of  any 
creditor,  whose  debt  is  by  the  will  charged  on  any 
real  or  personal  estate,  may  be  a  witness  to  prove  the 
execution,  or  the  validity  or  invalidity,  of  a  will  at* 
tested  by  him  or  her. 


Gifts  to  wit- 
nesses. 
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]?•  An  executor  of  a  will  may  be  admitted  a  wit- 
ness to  prove  the  execution  of  such  will,  or  the  vali- 
dity or  invalidity  thereof. 

18.  Every  will  shall  be  revoked  by  marriage,  Revocation, 
(except  a  will  made  in  exercise  of  a  power  of  appoint- 
ment, when  the  real  or  personal  estate  thereby  ap- 
pointed would  not  in  default  of  such  appointment 
pass  to  his  or  her  heir,  customary  heir,  executor, 
adinini8trator,*or  the  person  entitled  as  his  or  her 
oext  of  kin  under  the  statute  of  distribution.) 

19-  No  will  shall  be  revoked  by  any  presumption 
of  an  intention  on  the  ground  of  alteration  in  cir- 
camstances. 

20.  No  will  or  codicil,  or  any  part  thereof,  shall 
be  revoked  otherwise  than  as  aforesaid,  or  by  another 
will  or  codicil,  or  by  some  writing,  declaring  an 
intention  to  revoke  the  same,  and  executed  as  a  will, 
or  by  the  burning,  tearing,  or  otherwise  destroying 
the  same  by  the  testator,  or  by  some  person  in  his 
presence,  and  by  his  direction,  with  the  intention  of 
revoking  the  same. 

21.  No  obliteration,  interlineation,  or  other  altera- 
tion made  in  any  will  after  the  execution  thereof 
shall  have  any  effect,  except  so  far  as  the  words,  or 
effect  of  the  will  before  such  alteration,  shall  not  be 
apparent,  unless  such  alteration  shall  be  executed  as 
is  required  for  the  execution  of  a  will,^but  the  will, 
with  such  alteration  as  part  thereof,  shall  be  deemed 
to  be  duly  executed,  if  the  signature  of  the  testator 
and  the  subscription  of  the  witnesses  be  made  in  the 
mai^gin,  or  on  some  other  part  of  the  will  opposite, 
or  near  to  such  alteration,  or  at  the  foot  or  end  of, 
or  opposite  to  a  memorandum  referring  to  such  al- 
teration, and  written  at  the  end  or  some  other  part 
of  the  will. 

22.  No  will  or  codicil,  or  any  part  thereof,  which  Bevivai. 
shall  be  in  any  manner  revoked,  shall  be  revived 
otherwise  than  by  the  re-execution  thereof,  or  by  a 
codicil  showing  an  intention  to  revive  the  same;  and 

when  any  will  or  codicil  which  shall  be  partly  re- 
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voked,  and  afterwards  wholly  revoked,  shaH  be  re— 
vived,  such  revival  shall  not  extend  to  so  much 
thereof  as  shall  have  been  revoked  before  the  revoca- 
tion of  the  whole  thereof,  unless  an  intention  to  the 
contrary  shall  be  shown. 

23.  No  conveyance  or  other  act  subsequently  to 
the  execution  of  a  will,  except  an  act  by  which  such 
will  shall  be  revoked  as  aforesaid,  shall  prevent  the 
operation  of  the  will  with  respect  to  the  interests 
which  the  testator  shall  have  power  to  dispose  of  by 
will  at  the  time  of  his  death. 

24.  A  will  shall  be  construed  to  speak  from  the 
death  of  the  testator,  unless  a  contrary  intention 
shall  appear  by  the  will. 

25.  A  residuary  devise  shall  include  estates  com- 
prised in  lapsed  and  void  devises,  unless  a  contrary 
intention  shall  appear  from  the  wilL 

26.  A  general  devise  of  the  testator's  lands  shall 
include  copyhold  and  leasehold,  as  well  as  freehold 
lands,  unless  a  contrary  intention  shall  appear  by  the 
will. 

27.  A  general  devise  or  gift  shall  include  estates 
over  which  the  testator  has  a  general  power  of  ap- 
pointment, if  the  description  used  extends  to  them, 
and  shall  operate  as  an  execution  of  the  power, 
unless  a  contrary  intention  shall  appear  by  the  will. 

28.  A  devise  without  any  words  of  limitation  shall 
be  construed  to  pass  the  fee,  unless  a  contrary  inten- 
tion shall  appear  by  the  wilL 

29*  "In  any  devise  or  bequest,tfae  words  'die  with- 
out issue,'  or  '  die  without  leaving  issue/  or  *  have 
no  issue,'  or  any  other  words  which  may  import 
either  a  want  or  failure  of  issue  of  any  person  in  bis 
lifetime,  or  at  the  time  of  his  death,  or  an  indefinite 
failure  of  his  issue,  shall  be  construed  to  mean  a 
want  or  failure  of  issue  in  the  lifetime,  or  at  the  time 
of  the  death  of  such  person,  and  not  an  indefinite 
failure  of  his  issue,  unless  a 'contrary  intention  shall 
appear  by  the  will,  by  reason  of  such  person  having 
a  prior  estate  taili  or  of  a  preceding  gift,  being  with- 
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oatznj  implication  arising  from  such  words,  a  limi- 
tation of  an  estate  tail  to  such  person  or  issue,  or 
otherwise ;  provided,  that  this  act  shall  not  extend 
to  cases  where  such  words  as  aforesaid  import  if  no 
issue  described  in  a  preceding  gift  shall  be  born,  or 
if  there  shall  be  no  issue  who  shall  live  to  attain  the 
age  or  otherwise  answer  the  description  required  for 
obtaining  a  vested  estate  by  a  preceding  gift  to  such 
issue.** 

30.  A  devise  of  any  real  estate,  (other  than  a  pre-  DoTise  to 
seotation  to  a  church,)  to  any  trustee  or  executor,  trustees, 
shall  be  construed  to  pass  the  fee-simple,  or  other  the 

whole  interest  which  the  testator  had  power  to  dis- 
pose of  by  will,  unless  a  definite  term  of  years,  ab- 
solute or  determinable,  or  an  estate  of  freehold,  shall 
thereby  be  given  to  him  expressly  or  by  implica- 
tion. 

31.  Trustees  under  an  unlimited  devise  where  the 
trust  may  endure  beyond  the  life  of  a  person  bene- 
ficially interested  for  life,  to  take  the  fee  or  other 
the  whole  legal  estate,  which  the  testator  had  power 
to  dispose  of  by  will,  and  not  an  estate  determinable 
when  the  purposes  of  the  trust  shall  be  satisfied. 

32.  Devises  of  estates  tail  shall  not  lapse  by  the  of  estates  tail, 
death  of  the  devisee  in  tail,  if  he  have  issue  living  at 

the  testator's  death,  unless  a  contrary  intention  shall 
appear  by  the  will. 

33.  Gifts  to  children,  or  other  issue  of  the  testa-  to testators 
tor,  who  leave  issue  living  at  the  testator's  death,  issue, 
shall  not  lapse,  but  shall  take  effect  as  if  the  death 

of  such  person,  had  happened  immediately  after  the 
death  of  the  testator,  unless  a  contrary  intention 
shall  appear  by  the  will. 

34.  Act  not  to  extend  to  wills  made  before  1 838, 
nor  to  estates  j9ttr  autre  vie  of  persons  who  died  be- 
fore 1838,  but  every  will  re-executed  or  republished 
or  revived  by  any  codicil,  shall  for  the  purposes  of  this 
act  be  deemed  to  have  been  made  at  the  time  at 
which  the  same  shall  be  so  re-executed,  republishedx 
or  revived. 


CHAPTER  Vn. 

ACKN0WLBD6HBNT  OF  DEEDS  BY  HARBIBD  WOMBN. 

[Under  the  3d  and  4th  Willum  IV.,  cap.7»  sec  84.] 

The  memorandum  to  he  indorsed  or  written  €U  the 
foot  or  the  margin  of  the  deed* 

This  deed  marked was  this  day  produced  be- 
fore me,  [or  us,]  and  acknowledged  by tberein 

named  to  be  her  act  and  deed,  previous  to  which 
acknowledgment  the  said  .  was  examined  by 

me  [or  us]  separately  and  «part  from  her  husband, 
touching  her  knowledge  of  the  contents  of  the  said 
deed,  and  her  consent  thereto,  and  declared  the 
same  to  be  freely  and  voluntarily  executed  by  ber. 

Certificate  of  the  Acknowledgment. 
(To  be  written  on  a  separate  piece  of  parchment) 
These  are  to  certify,  that,  on  the  2d  day  of  March, 
in  the  year  of  our  Lord  1837,  ["befoteme,  the  under- 
signed Sir  ^j[.  C.  T.,  Lord  Chief  Justice  of  the  Court 
of  C.  P.  f  or  "before  me,  Sir  J.  P.,  knt.,  one  of  the 
Justices  of  the  Court  of  Q.  B.  at  Westminster  f  or , 
"  before  me,  the  undersigned  J.  W.  P.,  one  of  the 
Masters  in  ordinary  of  the  High  Court  of  Chancery  t***  i 
[or]  before  us,  A.  B.  and  C.  D.,  two  of  the*  perpe- 
tual commissioners  appointed  for  thef  for  taking  the  | 

*  Or  commissioners  specially  appointed  pursuant  to  an . 
act,  &c.,  for  taking  the  acknowledgment  of  any  deed  by  A.  I 
the  wife  of  B. 

t  Here  insert  the  particular  county  or  place  for  which  tbe 
commissioners  are  at  the  time  acting. 
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acknovledgments  of  deeds  of  married  women,  pursu- 
ant to  an  act  passed  in  the  3d  and  4th  years  of  the  reign 
of  King  William  IV.,  entitled  ''  An  act  for  the  aboli- 
tion of  fines  and  recoveries,  and  for  the  substitution 
of  more  simple  modes  of  assurance/'  appeared  per- 
sonally Mn  the  wife  of  C.  D.,  of,  &c^  Esq.,  and  pro- 
duced a  certain  indenture  marked  A.,  bearing  date 
the,  &c.y  and  made  between,  &c.,  [inserlf  the  names 
and  deseripiUms  of  the  parties  ;}  and  also  a  certain 
indenture  marked  6.,  bearing  date,  &c.,  and  made  be- 
tween, &€.,  [names  and  descriptions^']  and  acknow- 
ledged the  same  respectively  to  be  her  act  and  deed. 
And  I  (or  "  we")  do  hereby  certify,  that  the  said 
M.  D.  was,  at  the  time  of  her  acknowledging  the 
said  deeds,  of  full  age  and  competent  understanding, 
and  that  she  was  examined  apart  from  the  said  C.  D. 
toudiing  her  knowledge  of  the  said  deeds,  and  that 
she  iuUy  and  voluntarily  consented  to  the  same. 

Affidavit  verifying  (he  Certificate  of  Achnovdedg- 

tnent* 

In  the  Comxo(m  Pleas. 

A*  B.9  of  C  in  the  county  of  S.,  gentleman,  one 
of  the  aittomeys  [or  solicitors]  of  the  court  of  , 

maketli  oath  and  saitb,  that  he  knows  Mary,  the  wife  of 
C  D.,  in  the  eertificate  hereitnto  annexed  mention- 
ed, and  that  the  acknowledgment  therein  mentioned 
was  made  by  the  said  M.  D.,  and  the  certificate 
signed  l^  ithe  judge  w  master,  or  by  A.  B^  of  ^c, 
osd  C  J}»f  of  S^e.y  the  commissioners  in  the  said 
certificate  mentioned^]  on  the  day  and  year  there- 
in mentioned,  at  C,  in  the  county  of  S.,  in  the  pre- 
sence of  this  deponent ;  and  that  at  the  time  of  mak- 
ing such  acknowledgment,  the  said  M.  D.  was  of  full 
age  and  competent  understanding ;  and  that  the  said 
M.  D.  knew  the  said  acknowledgment  was  intended 
to  pass  her  estate  in  the  premises,  respecting  which 
such  acknowledgment  was  made.  [*  And  this  depon- 
ent further  saith,  that,  to  the  best  of  this  deponent's 

*  This  18  to  be  omitted  when  the  acknowledgment  is  taken 
before  a  judge  or  master. 
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knowledge  and  belief,  neither  of  the  said  commis- 
sioners is  [or  the  said  A.  B.  (or  the  said  C.  D.)  one 
of  the  said  commissioners,  is  not]  in  any  manner  in- 
terested in  the  transaction,  giving  occasion  for  such 
acknowledgment,  or  concerned  therein  as  attorney, 
solicitor,  or  agent,  or  as  clerk  to  any  attorney,  soli- 
citor, or  agent,  so  interested  or  concerned.]     And 
this  deponent  further  saith,  that,  previous  to  the  said 
M.  D.  making  the  said  acknowledgment,  he  this  de- 
ponent inquired  of  the  said  M.  D.  (oTf  if  mare  than 
onCf  each  of  them  the  said,  &c.,  the  married  women,) 
whether  she   intended  to  give  up  her  interest  in 
the  estates,  in  respect  of  which  such  acknowledg- 
ment was  taken,  without  having  any  provision  made 
for  her  in  lieu  of,  or  in  return  for,  or  in  consequence 
of  her  so  giving  up  her  interest  in  such  estates ;  and 
that  in  answer  to  such  inquiry,  the  said  M.  D.  far 
each  of  them,  the  married  women)  declared  that  she 
did  intend  to  give  up  her  interest  in  the  said  estates 
without  having  any  provision  made  for  her  in  lieu  o( 
or  in  return  for,  or  in  consequence  of  her  so  giving 
up  such  her  interest ;  of  which  declaration  of  the 
said  M.  D.  (or  each  of  them  the  said,  &c.)  this  de- 
ponent has  j]o  reason  to  doubt  the  truth,  and  verily 
believes  the  same  to  be  true ;  [or  declared  that  a  pro- 
vision was  to  be  made  for  her  in  consequence  of  her 
giving  up  such   her  interest  in  the  said    estates. 
And  this  deponent  lastly  saith,  that,  before  her  ac- 
knowledgment was  so  taken,  he  was  satisfied,  and 
does  now  verily  believe,  that  such  provision  has 
been  made  by  deed  or  writing,  or  that  the  terms 
thereof  have  been  reduced  into  writing,  and  that 
such  deed  or  writing  has  been  produced  to  the  said 
{Judge,   master^   or  commissioners.']     And,   lastly, 
this  deponent  saith,  that  it  appears,  by  the  deed  ac- 
knowledged by  the  said  C^e  married  woman,)  that 
the  premises  whereiu  she  is  stated  to  be  interested 
are  described  to  be  in  the  parish  or  place  of 
lor  parishes  or  places  of  ]  and  in  the  county  of 

[or  counties  of,  as  the  case  may  be-l 
This  affidavit  is  to  be  made  by  some  practising 
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attorney  or  solicitor,  and  to  be  sworn  before  a  judge 
of  the  Court  of  Common  Pleas,  or  a  commissioner 
appointed  for  taking  affidavits  in  that  court.  (JRules, 
Hil.  Term,  1834.) 

When  the  solicitor  cannot  speak  to  all  the  facts,  one 
or  two  persons  may  concur  with  him  in  making  the 
affidavit,  and,  in  such  case,  the  form  given  above  will 
reqaire  a  few  alterations.  The  affidavit  should  be  on 
parchment,  and  must  have  a  stamp  of  23.  6d.' 

Under  the  rules  of  court  of  Hilary  term  1834,  the 
following  fees  are  payable : 

To  the  two  perpetual  commissioners  for  taking  the 
acknowledgment  of  every  married  woman  when  not 
required  to  go  further  than  a  mile  from  their  resi- 
dence, being  13s.  4d.  for  each  commissioner,  L.l, 
6s.  dd. 

To  each  commissioner  when  required  to  go  more 
than  one  mile,  but  not  exceeding  three  miles,  besides 
his  reasonable  travelling  expenses,  L.l,  Is. 

To  each  commissioner  where  the  distance  requir- 
ed shall  exceed  three  miles,  besides  his  reasonable 
travelling  expenses,  L.2,  2s. 

*  For  other  forms,  see  Hayes  on  Conveyancing,  and  Gray's 
Country  Solicitor's  Practice. 
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AN  AGREEMENT  FOB  AN  BXCHANGB. 


Parties.  Articles  of  agreement  made  aad  entered  into  this 

day  of,  &C.9  between  A.  B.,  of,  &(Ut  for  himself, 

his  heirs,  executors,  and  administrators,  of  the  one 

part,  and  C.  D.,  of,  &c.,  for  himself,  his  heirs,  execa* 

tors,  and  administrators,  of  the  other  part. 

RecitfUs.  Whereas  the  said  A.  B.  is  seised  to  him  and  his 

heirs  of  a  certain  messuage  and  lands,  situated  at, 

&c.,  and  called  or  known  by  the  name  of,  &<%,  and 

containing  by  estimation,  &C.,  (more  or  less,)  and 

now  in  the  tenure  or  occupation  of,  &c. ;  and  the 

said  C.  D.  is  also  in  like  manner  seised  of  a  certain 

Agreement  to  mcssuagc  and  lands,  situated  at,  &c. ;  and  whereas 

exchange.       the  Said  A.  B.  and  C.  D.  have  agreed  to  exchange 

with  each  other  their  said  respective  messuages  and 

hereditaments,  (subject  to  the  approbation  of  their 

respective  counsel  as  to  the  title  thei*eof,)  and  the 

hereditaments  of  the  said  A.  B.  being  considered  to 

be  of  greater  value  than  the  hereditaments  of  the 

said  C.  D.,  by  the  sum  of  L.     ,  the  said  C.  D.  hath 

agreed  to  give  to  the  said  A.  B.  the  said  sum  of  L. 

Abstracts  to    for  equality  of  exchange.    Now  it  is  hereby  declared 

k^^^Sr*    and  agreed,  that  each  of  them,  the  said  A,  B.  and 

time.  C.  D.,  and  his  heirs,  shaU  and  will  cause  to  be  made 
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and  ddiTered  at  his  and  their  own  expense,  unto  the 
other  of  them,  his  heirs  or  assigns,  or  his  or  their 
flolicitor,  within  one  calendar  month  from  the  date 
hereof,  a  full  and  satisfactory  abstract  of  his  title 
to  his  siud  premises  so   agreed   to  be  exchanged 
as  aforesaid  ;  and  also  shall  and  will,  on  or  before 
the,  &c^  now  next  ensuing,  upon  having  a  suf-  Mutual  con- 
fident conveyance  or  assurance  of  the  lands  and  ▼eyanccs  to 
hereditaments  of  the  other  of  them,  made  to  him,  his  ^  ®*®*^"*® 
heirs  and  assigns,  (the  said  A.  B.  receiving  from  the 
said  C.  D^  his  executors,  administrators,  or  assigns, 
the  said  sum  of  L.        ,)  execute,  at  the  expense  of 
the  other  of  them,  (except  as  to  any  outstanding 
terms,)  proper  conveyances  and  assurances  of  the  in- 
heritance in  fee^simple  in  possession  of  their  respec- 
tire  hereditaments,  together  with   the    title-deeds 
thereof,  unto  and  to  the  use,  or  for  the  other  of  them, 
his  heirs  and  assigns,  or  as  he  or  they  shall  direct, 
free  froai  all  incumbrances.     And  in  the  said  assur-  Conveyanced 
ances  all  usual  and  proper  covenants  shall  be  con-  ^^p"*^^!.^ 
tained  by  and  to  the  said  parties  respectively  ;  and  nants.  &c. 
all  persons  possessing  any  legal  or  equitable  estate 
or  interest  in.  the  said  premises,  or  beneficially  en- 
titled to  the  said  sum  of  L.        ,  shall  concur,  if  re- 
quired, according  to  their  respective  interests.     And  Each  party  to 
it  is  hereby  agreed,  that  the  said  parties  shall  respec-  ^e^rents,  &^., 
lively  be  entitled  to  the  rents  and  profits  of  the  said  from  the  last' 
premises,  so  to  be  to  them  respectively  assured,  from  q««rter-day. 
the        day  of  now  last  past,  up  to  which 

time,  all  rents,  taxes,  rates,  assessments,  and  charges 
payable  in  respect  of  the  said  premises,  shall  be  paid 
and  discharged  by  the  party  conveying  the  same. 
And  the  said  C.  D.  doth  hereby  covenant,  promise,  The  sum  of 
and  agree  with  and  to  the  said  A.  B.,  his  heirs,  exe«  l-      to  be 
cutors,  and  administrators,  that  upon  the  execution  ^j^fl^^^' 
of  such  conveyances  and  assurances,  and  delivery  of  change, 
snch  possession  and  title-deeds,  by  the  said  A.  B.  as 
aforesaid,  he,  the  said  C.  D.,  his  executors  or  admi- 
nistrators, shall  and  will  pay  unto  the  said  A.  B.,  his 
executors,  administrators,  and  assigns,  the  said  sum 
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Errors  in  de- 
scriptioiif  &c , 
not  to  vacate 
the  contract. 


If  title  of 
■either  party 
prove  defec- 
tive. tl:ese 
presents  to 
be  void. 


Intervening 
accidents  not 
to  affect  the 
contract. 


of  L.  ,  in  lawful  current .  money  of  England,  as 
or  for  such  equality  of  value  as  aforesaid  J  Pro- 
vided always,  that  these  presents  shall  not  be  void 
by  reason  of  any  trifling  error  or  omission  which 
may  have  been  made  in  the  description  hereinbefore 
given  of  the  hereditaments  of  either  of  the  said  par- 
ties, so  that  the  same  be  of  the  same  nature  and 
quantity  of  interest,  and  be  situated  within  the  county 
hereinbefore  mentioned,  ores  to  any  quit- rent  or  other 
small  out-going,  to  which  the  same  may  be  subject ; 
but  in  such  case  a  reasonable  abatement  or  equiva- 
lent shall  be  made  or  given,  as  the  case  may  require, 
by  or  to  the  said  parties  respectively,  or  their  respec- 
tive heirs,  executors,  or  administrators.  And  it  is 
further  agreed,  that  in  case  the  title  of  either  of  the 
said  parties  to  the  hereditaments  hereby  agreed  to 
be  conveyed  in  exchange  shall  prove  defective,  (ex- 
cept as  last  aforesaid,)  these  presents  shall  be  void, 
and  all  reasonable  costs,  charges,  and  expenses  paid 
or  sustained  by  the  said  parties,,  or  either  of  them, 
or  his  or  their  respective  heirs^  executors,  admini- 
strators, or  assigns,  or  his  or  their  respective  solicitors 
in  the  investigation  thereof,  shall  be  wholly  borne 
and  paid  by  the  said  party  whose  title  shall  so  prove 
defective,  his  executors  6r  administrators.  And  it 
is  further  agreed,  that  any  loss  or  damage  which  may 
happen  to  the  hereditaments  of  either  of  the  said 
parties,  by  ^re,  storm,  or  tempest,  or  any  increase 
which  may  take  place  in  the  value  thereof,  at  any 
time  between  the  date  hereof  and  the  completion  of 
the  said  exchange,  shall  not  affect  the  present  con- 
tract, nor  entitle  either  of  the  said  parties  to  any 
abatement  or  equivalent  in  respect  thereof.  Pro- 
vided, nevertheless,  that  the  benefit  of  any  policy  or 
policies  of  insurance,  which  shall  be  then  subsisting 

^  Here  may  be  added,  "  And  it  is  hereby  mutually  agreed 
between  the  said  parlies,  that  it  shall  be  expressly  declared 
in  the  said  conveyances,  that  neither  of  them,  the  said  A.  B. 
and  C.  D.,  shall  re-enter  on  the  lands  conyeyed  in  exchange, 
in  consequence  of  any  defect  of  title.**  (See  8  Ves.  jun.  256.) 
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against  any  such  loss  or  damage,  shall  in  that  case 
beioDg  to  the  parties  taking  the  premises  upon  or  in 
respect  of  which  any  such  policy  shall  subsist,  his 
heirs,  executors,  administrators,  or  assigns.     And  it  Neither  party 
is  also  agreed,  that  neither  of  the  said  parties,  or  his  *»  P"*"* 
beirs,  shall,  from  henceforth,  during  the  subsistence  ****** 
of  the  present  contract,  grant  or  contract  for  any 
lease  or  leases  of  the  said  premises,  or    any  part 
of  the  hereditaments  hereby  agreed  to  be  convey- 
ed by  him  in   exchange,   without  the  consent,  in 
vritiug,  of  the   other   of  them,   his   heirs   or   as- 
signs.    And  it  is  hereby  lastly  agreed,  that  all  mat-  Hiatten  not 
ters  relating  to  the  said  exchange  hereby  agreed  to  ^^I!?^^ 
be  made,  not  herein  particularly  provided  for,  shall  bereguisted 
be  regulated  by  the  rules  of  law  and  equity,  or  the  tr  the  prac- 
practices  amongst  conveyancers  in  relation  thereto  ;  *»<»*»*  «>™»- 

J.  !*_]•<¥>  «•••  .  tor  CAseSi  or 

and,  in  case   ot  difference  of  opinion   m   respect  by  reference 
thereof,  then  by  reference  to  arbitration,  ib  the  usual  to  arbitration. 
manner  of  submission  for  that  purpose. 
In  witness,  &c. 


AGREEMENT  FOR  THE  PURCHASE  OF  A  FREEHOLD 

ESTATE. 

An  agreement  made,  &c. 
The  said  [vendor,']  in  consideration  of  the  sum  considera- 
of  L.       ,  paid  to  him  by  the  said  [j)urchaser]  at  or  tion. 
before  the  execution  of  this  agreement,  and  of  the 
farther  sum  of  L.       ,  to  be  paid  at  the  time  herein- 
after mentioned,  doth  agree  to  sell,  and  the  said 
Ipurcluuer]  doth  agree  to  purchase,  all  [here  dc"  premiset. 
scribe  the  premises  intended  to  be  purchased.']    And 
the  said  [vendor]  doth  hereby  agree  that  he  will 
forthwith,  at  his  own  expense,  make  out  and  deliver 
onto  the  said  [purchaser,^  or  his  solicitor,  on  or  be-  Abitract.- 
fore  the,  &c^  an  abstract  of  his  title  to  the  said  Ipre- 
miseSf']  and  will,  at  his  own  expense,  deduce  a  clear 
title  thereto.     And  also,  that  he,  the  said  [vendor,]  Vendor  to 
or  his  heirs,  and  all  other  necessary  parties,  shall  ^ej^ce.^^** 
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agreement 

equally. 


and  willy  on  or  before  the,  &c^  next,  on  receirin^ 
from  the  said  [purchasM^i]  bis  heirs,  executors^  ad- 
ministrators, or  assigns,  the  said  sum  of  L*        ,  as 
hereinafter  is  mentioned,  at  the  costs,  charges,  and 
expenses  of  the  said  [purehaserf']  his  heirs,  executors, 
administrators,  or  assigns,  by  such  conveyances  and 
assurances  in  the  law  as  the  said  Ipurchaaerj']   his 
heirs  and  assigns,  or  his  or  their  counsel  in  the  law, 
shall  advise  and  require,  well  and  sufficiently  grant, 
release,  convey,  or  otherwise  assure,  all  and  singnlar 
the  said  [premises,']  with  the  appurtenances,  and  the 
fee-simple  and  inheritance  thereof,  unto  and  to  the 
use  of  the  said  [purchaser^']  his  heirs,  [e^ppotnieeSy'] 
and  assigns,  or  to  whom  he  or  they  shall  direct  or 
appoint,  j^ee^om  all  incumbrances^  kxcept  a  chief 
rent  of,  &e.,  payable  in  respect  to  the  said  premises 
to,  &c^  (if  any  such  be  due.)     In  consideration 
whereof,  the  said  [purchaser]  doth  hereby  agree 
with  the  said  [vendorfl  that  he,  the  said  [ptarchasery] 
his  heirs,  executors,  administrators,  or  assigns,  will, 
on  or  before  the,  &&,  on  a  good  title  to  the  said 
[parcels]  being  shown  to  him,  and  on  the  execution 
of  such  conveyances  and  assurances  as  aforesaid,  pay, 
or  cause  to  be  paid,  unto  the  said  [vendor^]  his  exe- 
cutors, administrators,  or  assigns,  the  said  sum  of 
L.      ,  which,  with  the  sum  of  L.      paid  to  the  said 
Itfendor']  as  aforesaid,  is  the  full  consideration-money 
agreed  to  be  given  for  the  absolute  purchase  of  the 
fee-simple  and  inheritance  of  the  said  premises/ 

And  it  is  hereby  also  agreed,  that  the  expenses  of 
this  agreement  shall  be  borne  by  the  parties  hereto 
equally,  .and  that  the  expense  of  all  such  convey- 
ances and  assurances  as  aforesaid,  and  all  attested 
copies  of  deeds  which  shall  be  required  by  the  said 
[purchc^ery]  shall  be  defrayed  by  him  ;  but  the  ex- 
pense of  the  assigning  of  any  term  or  terms  of  years, 

'  K  timber  be  taken  to  at  a  valuation,  add :  "  and  shall 
and  will  also  pay  for  all  the  timber  Rowing  on,  &e.,  at  the 
amount  to  be  valued  by  two  indifferent  persons,  (one  to  be 
chosen  by  each  party,)  or  their  umpire.'* 


PUBCHASE.  195 

Dot  already  assigned  to  attend  the  inheritance,  and 

all  deeds,  matters,  or  things  for  disincumbering  the 

title,  shall  be  had,  borne,  and  performed  by  the  said 

[vendor:"]  and  that  the  said  QpurcAiWtfr]  shall  be  en« 

titled  to  the  possession  of  the  said  hereditaments^ 

iirom  the  said  day  of,  &c. :  And  if  the  convey-  interest  in 

ance  shall  not  be  executed  by  the  necessary  parties,  ca"o'<w*f- 

and  the  said  purchase-money  paid  on  or  before  the 

said,  &c.,  the  said  lpurc?uuer]  shall  pay  interest  for 

the  purchase-money  remaining  unpaid  unto  the  said 

[vendor]  after  the  rate  of         per  cent,  per  annum : 

And,  lastly,  it  is  hereby  agreed,  that  if  the  said  [t»»-  if  not»g«o^ 

dor]  shall  not  be  able  to  make  out  a  good  title  to  the  y^^ 

said  hereditaments,  this  agreement  shall  be  void,  and 

thedeposit«money  returned  to  the  said  [vendor,]  with 

interest  for  the  same,  after  the  rate  aforesaid.    In 

witness  whereof,  the  said  parties  to  these  presents 

have  hereunto  set  their  hands  and  seals*  the  day  and 

year  first  above  written. 


A6RSEMBNT  FOB  THE  PURCHASE  OF  A  COPYHOLD. 

Agreement  made,  &c.,  between,  &c. 
The  said  [vendor^']  in  consideration  of,  &c.,  doth  Conddew- 
agree  to  sell,  and  the  said  [purchctser']  doth  agree  to  ^^^ 
porchase,  all  that  customary  or  copyhold  messuage,&c..  Parcels. 
[describe  the  premises,  and  state  the  time  for  deliver" 
tn^  the  abstract  and  deducing  a  title,  as  in  the  pre*  Abstract. 
c^ing  precedents  ;]QXki'ihsX  the  [vendor,']  on  re- 
cei?iog  the  purchase-money,  will  make  and  execute  surrenders, 
proper  surrenders,  conveyances,  covenants,  and  as- 

*  If  an  agreement  be  under  seal,  it  will  require  a  deed- 
stamp  of  L.1, 158.  (Robinson  v,  Drybrough,  6  T.  R.  317 ; 
Clayton  v.  Burlinshaw,  5  B.  and  C.  41.)  If  it  be  under 
hand  only,  it  is  called  parol,  and  does  not  bind  the  heir ;  but  ^ 

if  it  be  under  seal,  the  heir  is  bound,  if  named.  (Barber  v. 
Fox,  2  Saund.  136;  Piatt  on  Coyenants,  448.)  An  ac- 
tion upon  a  contract  under  hand  only  must  be  brought  within 
six  years.     (1  Saund.  Rep.  37.) 
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surancesofthe  inheritance  in  fee-simple,  (and  accord- 
ing to  the  custom  of  the  said  manor,)  of  the  said  he- 
reditaments unto  and  to  the  use  of  the  said  [jnir- 
Free  from      ckoser,^  his  heirs  and  assigns,  free  from  all  charges 
charges;        j^^d  incumbrances,  (except  only  the  rents,  suits^  and 
excep  ,  services  respectively  due  and  payable  to  the  lord  or 

PurciwMr  lady  for  the  time  being  of  the  said  manor*)  In  con- 
purSu»e-mo-  sideration  whereof,  the  said  ^purchaser']  doth  agree 
ney.  with  the  said  {vendor^']  that  he,  the  said  [jmrchaser,'] 

his  heirs,  executors,  administrators,  or  assigns,  will,  on 
or  before,  &c.,  on  the  making  and  perfecting  of  such 
surrenders  and  assurances  of  the  said  and  pre- 

mises, pay,  or  cause  to  be  paid,  iinto  the  said  [ven^ 
dor,'\  his  executors,  administrators,  or  assigns,  the 
said  sum  of,  &C.,  and  shall  and  will  pay  the  expen- 
ses of  the  said^  surrender,  and  all  fees  and  fines  in  re- 
spect of  the  same,  and  of  the  admission  of  him  the 
said  [purchaser,']  {add  any  clause  required^  for  which 
see  the  preceding  precedents.) 
In  witness,  &c. 


AGREEMENT  FOR  THE  SALE  OF  LEASEHOLD  PREMISES. 

Memorandum  of  an  agreement  made,  &c.^ 
Considera-  The  Said  A.  B.,  in  consideration  of  L.  >  to 

him  in  hand  now  paid  by  the  said  C.  D^  the  receipt, 
&c.,  and  of  the  further  sum  of  L.  to  be  paid  by 

the  said  C.  D.,  as  hereinafter  is  mentioned,  doth 
hereby  agree  to  sell  and  assign  unto  the  said  C«  Dn 
his  executors,  administrators,  and  assigns,  all  that. 


tion. 


^  The  surrender  of  the  vendor,  and  admittance  of  the  pur- 
chaser, as  well  as  the  fine  to  the  lord  of  the  manor,  falls  upon 
the  purchaser,  unless  the  agreement  provides  otherwise,  (i 
Atk.  96.) 

°  Although  the  personal  representatives  be  not  named  in 
a  contract  for  the  sale  of  leasehold  interests,  it  will  be  bind- 
ing on  them,  as  in  the  case  of  other  contracts  affecting  per- 
sonal estate ;  Smith  v.  Watson,  Bunb.  55 ;  Piatt  on  Cove* 
nants,  454. 
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&c^  for  the  residue  and  reroainder  of  a  certain  term  PremuM. 
(d,  &Cn  now  to  come  and  unexpired,  granted  to  the 
said  A.  B.  (or  created)  by  an  indenture,  dated  on  or 
about,  &C.,  and  made  between,  &c.,  {and  which  has 
become^  and  is  now  vested  in  the  said  A.  B.,)  sub- 
ject to  the  rents,  payments,  covenants,  and  conditions 
therein  contained  on  the  lessee's  or  assignee's  part 
to  be  paid,  kept,  done,  and  performed  ;  and  that  he,  Abstract, 
the  said  A.  B^  will,  on  or  before  the,  &;c^  make  out 
and  deliver  unto  the  said  C.  D.  an  abstract  of  his 
tide  to  the  said  term,  but  shall  not  be  bound  to  in- 
clude in  such  abstract,  or  produce  or  show  the  lessor's 
title  to  the  said  premises  ;^  and  also  that  he,  the  said 
A.  B^  his  executors  and  administrators,  shall  and 
will,  on  or  before  the,  &c«,  next,  on  receiving  the 
remainder  of  the  said  purchase-money  from  the  said 
C.  IX,  execute  a  proper  assignment  or  other  assur<* 
aoce  of  the  said  messuage,  &c.,  with  the  appur- 
tenances, for  the  then  residue  of  the  said  term  so 
granted  by  the  said  indenture  of  lease,  unto  the  said 
C  D.,  his  executors,  administrators,  and  assigns, 
subject  as  aforesaid.  And  the  said  C.  D.  hereby 
agrees  with  the  said  A.  B.,  that  he,  the  said  C.  D., 
his  executors,  administrators,  and  assigns,  shall  and 
will  pay  unto  the  said  A.  B.,  his  executors  and 
administrators,  on  the  execution  of  such  assignment, 
the  said  sum  of  L4  ,  the  remainder  of  the 

said  purchase*money,  making  together,  with  the  said 
sum  of  L.  ,  the  full  consideration  agreed  to 

be  given  for  the  purchase  of  the  residue  of  the  said 
term.  And  it  is  further  agreed  between  the  said 
parties,  that  all  rates,  taxes,  and  outgoings,  payable 
for  or  in  respect  of  the  said  premises  to  the  said  2«5th 
day  of  March,  shall  be  paid  and  discharged  by  the 
said  A.  B^  and  that  the  said  C.  D.  shall  be  entitled 
to  take  the  rents  and  profits  of  the  said  premises 
from  the  same  time  ;  and  if  the  said  assignment  shall 

^  Where  no  stipulation  is  contained  as  to  the  title,  the 
vendor  most  produce  the  lessor's  title.   Post,  204. 
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not  be  ezecated  and  perfected  on  or  before,  &c^  tbe 
said  C  D.  shall  pay  interest  on  the  purchase- money 
remuning  nnpaid,  at  the  rate,  &c. 
In  witness,  &c. 


Parties. 


Recitd. 


A.  B.  ooTe- 
nantstoaft* 
ngn. 


AGREBMRNT  FOR  PURCHASE  OF  A  LEASEHOLD  ESTATK, 
WITH  IMMEDIATE  PO8SBSSION9  AMD  WITH  A  STIPU- 
LATION AS  TO  THE  FIXTURES. 

Artides  of  agreement  indented  and  made  the,  &c.» 
between  A.  B^  of,  &c^  of  the  one  part,  and  C  D^  of, 
&c^  of  the  other  part. 

Whereas  the  said  C.  D.  hath  agreed  with  the  said 
A.  B.  for  the  purchase  of  the  messuage  or  tenement, 
with  the  stables,  yards,  and  appurtenances  to  the  same 
belonging,  hereinafter  more  particularly  mentioned 
and  described,  for  the  remainder  of  a  term  of  ninety- 
nine  years,  granted  by,  &c.,  in  and  by  an  indenture, 
bearing  date  the,  &Cn  subject  to  the  yearly  rent  o( 
&c.,  reserved  and  made  payable  to  the  said,  &<%,  his 
heirs  and  assigns,  at  or  for  the  price  or  sum  of  L. 
Now  these  presents  witness,  that  for  and  in  conaider- 
ation  of,  &c.,  he,  the  said  A.  B.,  for  himself,  his 
executors,  and  administrators,  doth  hereby  covenant, 
promise,  and  agree  to  and  with  the  said  C  D.,  his 
executors,  administrators,  and  assigns,  that  he,  the 
said^  A.  B^  and  all  and  every  other  person  or  persons 
having  or  lawfully  claiming  any  right,  title,  or  inte- 
rest of,  in,  to,  or  out  of  the  messuages  and  premises 
hereinafter  mentioned  and  described,  by,  from,  or 
under  him,  shall  and  will,  on  or  before  the,  &c.,  by 
such  good  and  effectual  assignments  and  assurances 
in  the  law,  as  the  counsel  of  the  said  C.  D.,  his 

*  If  leasehold  for  lives,  the  agreement  to  convey  will  be  for 
and  during  the  natural  lives  of,  &c.,  and  the  longest  liver  of 
them,  with  a  stipulation  that,  on  failure  of  any  of  the  lives  be- 
fore the  completion  of  the  purchase,  the  lease  shall  be  re- 
newed at  the  expense  of  the  vendor ;  but  that  the  life  shall 
he  named  by  the  purchaser. 
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executors,  administratorsy  or  assigns,  shall  advise  and 
think  proper,  assign,  transfer,  and  assure,  or  cause  to 
be  assigned,  transferred,  and  assured,  at  the  costs  and 
charges  of  the  said  C.  D.,  his  executors,  administra- 
tors, and  assigns,  all,  &c.    To  hold  the  said  mes-  To  hold, 
suages  and  premises  unto  the  said  C.  D.,  his  execu- 
tors, administrators,  and  assigns,  for  and  during  all 
the  rest,  residue,  and  remainder  of  the  said  term  of 
niDety-nine  years,  and  subject  to  the  several  cove- 
nants, conditions,  and  agreements,  which,  on  the 
part  and  behalf  of  the  said  A.  B^  is  or  are  therein 
contained,  and,  &cJ    And  the  said  A.  B.  doth  hereby  Th«  posses- 
covenant  and  agree  with  the  said  C.  D.,  that  imme-  ^°*^^ 
diate  possession  of  the  said  bouse  and  premises  shall  dilteiy  to  c' 
be  delivered  up  to  the  said  C*  D.,  he,  the  said  A.  B.,  !>•>  reserving 
his  workmen,  servants,  and  agents,  having  full  and  free  n^^J^  \ 
liberty  to  come  into  and  upon  the  said  ^premises,  to  terandr». 
take  and  carry  away  all  the  goods,  furniture,  glasses,  move  the  fur- 
books,  book-cases,  shelves,  and  effects  whatsoever,  '"'"^  *®' 
of  the  said  A.  B^  other  than  such  part  thereof  as 
shall  be  agreed  upon  by  and  between  the  said  A.  B. 
and  the  said  C.  D.  to  be  left  to  the  use  of  the 
said  C.  D.,  his  executors  or  administrators ;  he,  the 
said  C.  D.,  for  himself,  his  executors,  or  admini- 
strators, hereby  covenanting  and  agreeing  to  pay 
unto  the  said  A.  B.,  his  executors  or  administrators, 
such  price  or  sum  of  money  as  the  same  goods  shall 
be  appraised  or  valued  at,  by  two  indifferent  persons, 
the  one  to  be  chosen  by  and  on  the  part  of  the  said 
A.  B^  and  the  other  on  the  part  of  the  said  C«  D., 
his  executors  or  administrators.*^ 
In  witness,  &c« 

'  Add  the  nsnal  stipulation  to  pay  purchase-money. 

'  If  also  for  the  sale  of  furniture,  stock,  &c.,  thus  :  **  And 
the  said  A.  B.  hereby  agrees  to  bargain  and  sell  all,  &c., 
the  whole  to  be  paid  for  at  a  valuation  to  be  made  by 
two  indifferent  persons,  one  to  be  chosen  by  each  party, 
or  the  umpire  of  such  referees,  at  which  valuation  the  said 
C.  D.  hereby  agrees  to  purchase  the  same." 
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VARIATIONS    ADAPTED     TO    PURCHASE     AGREE' 

MENTS. 

If  the  contract  be  entered  into  by  the  attorney 
or  agent  of  the  vendor  or  purchaser,  the  principal 
ought  to  be  named  as  the  party  thereto,  and  it  ought 
to  be  executed  in  his  name.'' 

If  the  contract  be  entered  into  by  vendor,  for 
himself  and  wife,  say,  ^*  Between  the  vendor,  and 
M.,  his  wife,  their  heirs,  executors,  and  administra- 
tors." 

If  the  consideration  be  an  annuity,  say,  **  In  con- 
sideration of  an  annuity  or  clear  yearly  sum  of,  &c^ 
payable  to  the  said  vendor  during  his  life,  by  half- 
yearly  payments,  on,  &c.,  and  to  be  charged  and 
chargeable  on  the  premises  hereby  contracted  to  be 
sold,  and  further  secured  by  the  bond  of  the  said 
[vendor,"]  with  a  warrant  of  attorney  for  entering  up 
judgment  thereon."  And  the  stipulation  to  execute 
the  conveyance  will  be  on  having  the  said  annuity 

^  White  ».  Cuyler,  6  T.  R.  176;  Fontin  v.  Small,  2 
Raym.  1418;  Wilks  v.  Back,  2  East,  142. 

If  the  agent  be  a  party  to  an  agreement,  and  stipulates  for 
the  performance  thereof  by  his  principal,  he  will  be  per- 
sonally responsible  for  the  performance  of  the  contract  by 
his  principal.  (Appleton  v.  Bincks,  5  East,  148,  9  Yes. 
234.) 

A  person  may  show  by  parol  evidence,  whether  he  acted 
as  principal  or  agent ;  Wilson  v.  Hart,  7  Tamit.  295.  The 
agent  need  n^ot  be  authorized  by  writing  ;  Coles  v.  Treco- 
thick,  9  Ves.  250;  Norslock  v.  BuUer,  10  Ves.  311;  De- 
verell  v.  Lord  Bolton,  18  Ves.  509. 

The  Testamoninm  part  of  the  agreement,  if  entered  into 
by  an  agent,  will  be  thus :  "  In  witness  whereof,  the  said  A. 
B.  hath  hereunto,  by  the  said  [agent,]  as  his  said  attorney 
or  agent,  set  his  hand  and  seal,  the  day  and  year  aforesaid.'* 
And  the  execution  thus :  "  A.  B.  (seal)  by  C.  D.,  his  attcar- 
ney  or  agent."  White  v.  Cuyler,  6  T.  R.  176. 
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secured  as  aforesaid.  The  stipulation  on  the  part 
of  the  purchaser  on  the  execution  of  the  convey* 
ance,  will  be  to  *^  well  and  effectually  grant  the  said 
annuity,  or  clear  yearly  sum  of,  &c.,  unto  the  said 
[jmrcha8ery'\  and  to  secure  the  same,  upon  the  pre- 
mises, in  manner  as  hereinbefore  mentioned." 

If  the  consideration  be  of  stock,  say,  "  In  consi- 
deration of  the  capital  sum  of  L.  ,  three  per 
cent,  consolidated  bank  annuities,  to  be  transferred 
into  the  name,  and  for  the  use  of  the  said  [vendor^'] 
in  the  books  of  the  governor  and  company  of  the 
Bank  of  England  >"  and  the  agreement  to  execute  the 
conveyance  will  be,  "  upon  the  said  sum  of  L.  > 
&C,  being  transferred,"  &c.,  and  the  purchaser,  on 
his  part,  will  agree  •«  to  transfer,"  &c. 

*  If  the  consideration    is  to  be  ascertained  by  where  the 
▼aluers,  say,  "  At  such  price  or  sum  of  money,  to  be  ?t^^!^?* 
paid  on,  &c.,  next,  as  shall  be  ascertained  and  ad- i,^  valuation, 
judged  to  be  the  value  thereof,  upon  a  survey  and 
estimate  to  be  made  thereof,  by  A.  B.,  of,  &c.,  and 

C.  D.,  of,  &C.,  land-surveyors,  or  their  umpire,  to  be 
chosen  as  hereinafter  mentioned,  and  as  in  and  by 
their  or  his  award  or  umpirage  in  writing,  shall  be 
adjudged  the  worth  and  value  of  the  premises  here- 
inafter described,  and  to  be  paid  by  him  the  said 
[parehaser]  to  the  said  |r«ncfor,]  at  the  time  afore- 
said, so  as  the  award  of  the  said  A.  B.  and  C.  D.  be 
made  in  writing,  ready  to  be  delivered  to  the  parties 
requiring  the  same,  on  or  before,  &c.,  or  in  case  of 
their  disagreement,  so  as  the  umpirage  of  the  umpire, 
so  to  be  chosen  by  the  said  valuers,  be  made  in 
writing,  ready  to  be  delivered  to  the  said  parties  re- 
quiring the  same,  on  or  before,  &c.,  and  under  the 
terms,  stipulations,  and  agreements  hereinafter  con- 
tained." A  stipulation  should  be  added  at  the  end 
of  the  agreement  for  making  the  submission  a  rule  of 
court,  at  the  instance  of  either  of  the  parties. 

*  If  the  referees  determine  the  price,  the  contract  will  be 
enforced,  but  not  otherwise;  Milues  v,  Crery,  14  Ves.  400. 


202  AGREEMENTS. 

Delivery  of  If  it  be  the  wish  of  the  purchaser  to  make  the 
abstract.  ^\jqq  ^f  delivering  the  abstract,  and  deduciog  a  good 
title,  the  essence  of  the  contract,  a  stipulation  may  be 
added  as  follows :  "  And  if  the  said  [vendor]  shall  not 
deliver  an  abstract  of  his  title  to  the  said  premises  to 
the  said  [purchcueTf']  or  his  solicitor,  before,  &c  ;  or 
if,  in  the  opinion  of  counsel  of  the  said  Ipurehaser,'] 
the  said  [vendor'}  shall  not  deduce  a  good  title  to  the 
whole  of  the  said  premises,  then^  and  in  either  of  the 
said  cases,  this  present  contract  shall,  at  the  option 
of  the  said  [purchaser^]  be  to  all  intents  and  pur- 
poses void,  and  all  reasonable  expenses,  incurred  in 
investigating  the  title,  shall  be  borne  by  the  said 
[vendorf"]  his  heirs,  executors,  or  administrators." 


OBSERVATIONS  ON  AGREEMENTS  FOR  PURCHASE. 

It  is  considered  that  a  few  observations  on  this 
head  may  be  useful,  and  they  will  be  made  applicable 
alike  to  sales  by  auction  and  by  private  contract. 
What  a<^ree.        Agreements  for  sale  should,  in  all  cases,  contain — 
ments  for  sale  Xhe  names  of  the  vendor  and  purchaser— Such  a  de- 
tain.   ^^'     scription  of  the  premises  as  will  sufficiently  identify 
them,  and  prevent  any  mistake  as  to  what  is  really 
intended  to  be  the  subject  of  the  contract — The  con- 
sideration-money, the  time,  when   it  is  to  be  paid, 
and  a  provision  as  to  interest,  in  case  of  its  non- 
payment at  that  time— Any  stipulations  which  the 
nature  of  the  title  may  render  necessary,  as,  for  ex- 
ample^ with  reference  to  the  time  for  which  the  title  is 
to  be  shown,  or  the  place  where  the  deeds  are  to  be 
As  to  deeds,    inspected— A  statement  of  what  deeds  cannot  be  given 
up— The  party  who  is  to  bear  the  expense  of  searching 
for  judgments,  getting  in  outstanding  terms  and  legal 
estates,  or  discharging  the  premises  from  incumbrances 
Defects  in      — A  Statement  of  any  defect  in  the  title  which  is  incur* 
title.  Met  or  which  the  vendor  wishes  to  avoid  the  ex- 

pense of  remedying — The  times  within  which  the 
sale  is  to  be  completed,  and  the  preliminary  steps 
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take»— A  atatem^t  of  all  incumbrances,  which  can-  inenmbna. 
not  or  are  not  intended  to  be  discharged,  as  leases,  *^' 
Jand'tax,  chief-rent,  ground-fent,  annuities,  rights  of 
way,  covenants  affiscting  the  premises  or  the  title* 
deeds,  local  taxes  peculiar  to  the  place,  as  for  keep- 
ing up  banks  or  drains — ^A  stipulation  where  so  in-  coreiuuits. 
tended  that  the  purchasers  are  not  to  have  their 
ordinary  eovenantsi— A  statement  of  the  party  at 
whose  expense  any  thing  relating  to  the  titles 
or  the  conveyance,  is  to  be  done ;  and,  in  fine — A 
stipulation  as  to  every  point  where  it  is  intended  to 
depart  from  the  course,  which,  in  the  absence  of 
agreement,  the  law  imposes  upon  the  parties  to  a  sale. 
To  aid  the  practitioner  in  ascertaining  which,  an 
attempt  will  be  made  to  state  shortly  what,  in  the  ab- 
sence of  express  stipulations,  is  the  duty  of  a  vendor 
or  purchaser  from  the  inception  to  the  completion  of 
the  contract. 

I  will  not  here  enter  again  into  the  question  be- 
fore discussed,^  as  to  the  period  for  which  a  vendor 
ought  to  show  a  title. 

A  vendor  must,  at  his  own  expense,^  make  out  his  iHitiesof  vcn- 
title,  and  for  such  purpose  must  furnish  an  abstract  ^^  ^\ 
of  the  title  during  the   limited  period  for  which  gaie. 
he  must  prove  such  title ;  and  though  earlier  deeds 
may  be  referred  to  in  those  abstracted,  he  is  not 
on  that  account  bound  to  abstract  them.^  Whether  he 
is  bound  to  produce  those  deeds  in  his  possession, 
which  relate  to  the  title  at  a  period  for  which  he  is  re- 
lieved from  verifying  it,  does  not  appear  to  be  quite 
settled ;  but  as  production  is  enforced  in  all  suits  for 
specific  performance,  (the  vendor  being  compelled, 
on  leaving  the  deeds  in  the  master's  office,  to  swear 
that  they  are  all  the  deeds  in  his  possession,)  it  is  con- 
ceived that  the  duty  nmst  be  the  same  in  cases  of 
sales  completed  without  the  medium  of  a  suit,  and, 

'  See  aate^  p.  14. 

i  See  ante,  p>  1 18. 

^  Clowes  V.  Higginson,  1  V.  and  B.  529. 

1  Prosser  v.  Watts,  Madd.  and  Oeld.  69. 
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indeed,  no  good  reason  can  be  alleged  for  a  con- 
trary practice,  for  the  deeds  can  be  of  no  use  to  the 
vendor,  and  if  the  coricealment  of  a  defect  in  the 
title  which  they  would  disclose  is  his  object  in  re* 
taining  them,  he  would  be  disappointed,  for  that 
would  be  a  sufficient  ground  for  setting  aside  the 
sale,  and  compelling  restitution  of  the '  purchase- 
production  of  money ."^  The  expense  of  producing  the  deeds  to  be 
^^^'  compared  with  the  abstract  must  be  borne  by  the 

vendor,  and  where  the  deeds  are  at  a  distance^  the 
purchaser  must  send  to  the  place  where  they  are, 
but  the  expense  of  doing  so  will  fall  upon  the  ven* 
dor.  Sugd.  V.  and  P.  1,  449,  5th  edition.  Hughes  o. 
Wynne,  8  Sim.  85. 

A  purchaser  is  not  bound  to  rely  upon  facts  stat- 
ed in  recitals,  bat  is  entitled  to  proof  of  all  the  fkcts 
stated  in  his  abstract,  forming  a  link  in  the  title, 
except  the  execution  of  deeds,  &c^  thirty  years  old.* 
The  vendor  is  not  bound  to  produce  original 
wills  or  other  instruments  on  record,  but  he  must 
supply  the  purchaser  with  official  copies.^ 
itssor's  title.  A.  person  contracting  for  the  sale  of  a  leasehold 
interest,  or  for  the  grant  of  a  lease,  cannot,  in  the 
absence  of  any  agreement  to  the  contrary,  enforce 
a  specific  performance  of  such  contract  without 
showing  that  the  person  granting  the  lease  had  full 
power  to  do  so  ;^  in  other  words,  without  showing 
the  lessor's  title.*^  To  this  rule,  however,  there  exists 

^  Edwards  v.  M*Leay,  Coop.  308 ;  2  Swans.  287 ;  Mad- 
deford  v.  Austwick,  1  Sim.  89 ;  2  M.  and  K.  279 ;  Dalby  v. 
Pullen,  3  Sim.  29. 

»  Fort  V.  Clarke,  I  Russ.  601. 

**  Campbell  v.  Campbell,  Sugd.  V.  and  P.  7»  and  7  Jarm. 
B}'th.  378. 

^  Flldes  V.  Hooker,  2  Merriv.  424 ;  Ogilvie  v.  Foljambe, 
3  Merriv.  53;  Deverell  r.  Lord  Bolton,  18  Ves.  505; 
Purris  v.  Rayer,  9  Price,  488;  White  v.  Foljambe,  II 
Ves.  337. 

^  As  to  whether  this  rule  would  be  applied  in  sales  of 
leases  60  years  old,  see  7  Jarm.  Bythe,  370. 
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one  exception  in  favour  of  lessees  under  a  bishop, 
who  are  freed  from  the  obligation  of  proving  their 
lessor's  title ;'  but  if  the  purchaser  refuses  to  com- 
plete bb  contract,  on  the  ground  of  the  non-produc- 
tion of  the  lessor's  title,  he  cannot  at  law  recover  any 
deposit  he  may  have  paid.  * 

A  vendor  must  make  out  such  title  as  can  be  en- 
forced at  law  ;  a  purchaser  cannot,  therefore,  ordi- 
carily  be  compelled  to  take  an  equitable  estate  ;*  and 
though  it  is  elsewhere  noticed,  it  may  be  here  ob- 
served, that  a  purchaser  cannot  be  compelled  to  ac- 
cept a  conveyance  executed,  or  (in  the  case  of  copy- 
holds) a  surrender  made  by  attorney,"  and  it  is 
not  advisable  that  he  should,  as  the  power  of  attor- 
ney is  thereby  made  part  of  his  title. 

The  vendor  must,  at  his  own  expense,  free  the  Removal  of 
premises  from  all  incumbrances,  and  get  in  all  out-  "cu™^""- 
standing  estates.     The  vendor  must  not  allow  any 
terms  to  be  merged  without  the  purchaser's  consent, 
and  must  bear  the  expense  of  the  assignment  of 
terms  not  previously  assigned  to  attend  the  inherit- 
ance.    The  purchaser  must  pay  the  costs  of  the  pre- 
paration of  the  conveyance,^  and  of  the  assignment  Conrejanoe. 
of  any  terms  previously  assigned  to  attend  the  inhe- 
ritance, their  execution  being  obtained  by  the  ven- 
dor at  his  own  expense.''     In  the  sale  of  copyholds, 
Ibe  expense  of  the  surrender  and  admission,  and  the 
fine  to  the  lord,  falls  upon  the  purchaser.' 

'  Fane  v.  Spencer,  2  Mad.  438. 

'  George ».  Pritchard,  1  Ryan  and  Moody,  417. 

*  Abel  V.  Heathcote,  2  Ves.  98. 

"Mitchell  V.  Neale,  2  Ves.  679;  Noel  v.  Weston,  6 
Mad.  50  ;  Rickards  v.  Barton,  1  Esp.  268. 

^Dukeof  Bolton r.Waiiams, 2  Ves.  155;4Bro.  C.  C.297; 
1  Atk.  96  ;  but  in  the  recent  case  of  Reaves  v. Gill,  1  Bear. 
375,  a  vendor  who  had  contracted  to  grant  a  lease  was  di- 
rect«d  to  pay  the  additional  costs  of  the  lease  occasioned  by 
another  person  whose  concurrence  was  essential  being  made 
a  party. 

^  Sugd.  V.  and  P.  5th  Ed,  1,  450, 

» 2  T.  R.  184. 
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Titl6>deedB. 


Expense  of 
investigating 
title,  where 
contract  not 
enforced. 

Where  the 
purchaser 
becomes 
bankrupt. 


A  purchase  is  entitled  either  to  the  title-deeds  or 
a  legsil  eoveimnt  for  their  prodaction  f  and  even  if  he 
should  complete  his  purchase  without  obtaining  such 
a  covenant,  he  can,  under  his  covenant  for  further 
assurance,  compel  the  vendor  to  give  him  a  cove* 
nant  for  the  production  of  such  of  the  deeds  as  be 
retained/  In  the  former  case  the  deed  of  covenant 
would  be  at  the  vendor's  expense,*  and,  in  the  lat- 
ter, according  to  the  ordinary  terms  of  the  cov^iant 
for  further  assurance,  at  the  purchaser's  expense. 
The  purchaser  may  insist  upon  having,  at  the  ven- 
dor's expense,  attested  copies  of  such  deeds  as  are 
not  delivered  to  him  ;^  but  it  seems  that  his  title  to 
them  depends  upon  the  fact,  whether  or  not  he  had 
notice  at  the  time  of  the  sale  that  he  was  not  to  have 
the  possession  of  the  deeds,* 

Where  the  vendor  is  unable  to  enforce  the  contract 
by  reason  of  a  defect  in  the  title,  he  is  liable  to  the 
purchaser  for  all  the  reasonable  expenses  which  he 
may  have  incurred  in  investigating  the  title/. 

The  seventh  sec  of  the  bankrupt  act,  6th  George 
IV.,  cap.  1 6,  provides,  that  where  the  bankrupt  shall 
have  entered  into  any  agreement  for  the  purchase  of 
any  estate,  or  interest  in  land,  the  lord  chancellor 
shall  have  power,  upon  petition,  if  the  assignees 
shall  not  elect  to  abide  by  or  abandon  the  agree- 
ment, to  order  them  to  deliver  up  the  agreement  and 
possession  of  the  premises. 


AGRBBMBNT  FOB  THB  LBASB  OF  A  HOUSE. 

Agreement  made,  &C.,  between,  &c. 
The  said  A.  B.  agrees  by  indenture  of  lease*  to  he 

y  Barclay  v.  Ralne,  1  Sim.  and  Stu.  449,  3  Yes.  225. 
'  Faio  V,  AjTCBj  2  Sim.  and  Sta.  533. 

*  Ex  parte  Stuart,  2  Rose,  215. 

^  Dare  t;.  Tucker,  6  Yes.  460 ;  Ex  parte  Stuart,  2  Rose, 
215 ;  Berry  v.  Young,  2  Esp.  Oases,  640. 

•  Broughton  ».  Jewell,  15  Yes.  176. 

^  Attorney-General  v.  Corporation  of  Newark,  8  Sim. 
71 ;  Curtland  v.  Pounset,  2  Taunt.  146. 
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execated  qd  or  before  the,  &&»  to  dembe  and  let 

onto  the  said  C.  D.,  all,  &€.,  to  hold  the -same  unto 

the  said   C.D^  his  executors  and  administrators, 

from,  &c«,  for  the  term  of,  &c.,  at  and  under  the 

yearly  rent  of,  &c^  payable,  &c.,  free  and  clear  from  Rent. 

taxes,  and  without  any  deduction,  (determinable  at 

the  end  of  the  first  seven  years^  at  ihe  will*  of  either 

the  said  A.  B.  or  the  said  CL  JD,J     And  it  is  hereby  Corenants. 

agreed,  that  the  said  lease  shall  contain  covenants  on 

the  part  of  the  said  C.  D^  to  pay  the  rent  (yearly 

a»d  every  year  during  the  said  term,  unless'  the  said 

house  should  be  burnt  downy  or  destroyed  by  any 

ineviiable  accident,J  to  repair  the  premises,  (damage 

hy  fire^  temtpesU    and    other    inevitable  accidents 

exceptedjj  and  to  deliver  up  the  same  at  the  end 

of  the  said  term,  in  good  and  tenantable  repair, 

(except  as  aforesaid;)  (but  if  the  lessee  agrees  to 

insure^  add,J  and  also  to  insured  the  said  premises 

from  loss  byfircy  during  the  said  term,  in  one  of  the 

insurance^offiees  tn,  Sfc»,  to  be  approved  of  by  the 

Mid  A.  JB^  for  the  sum  of,  S^c, ;  and  also  to  rebuild 

and  repair  the  said  premises  if  destroyed  or  damage 

ed  by  fire  or  otherwise,)  and  also  not  to  assign*  the 

said  premises,  (nor  carry  on,  or  sv^er  to  be  carried 

on,  upon  the  said  premises,  any  hind  oftrade^  (or 

any  offensive  or  noisy  trade,)  without  the  licence  of 

the  said  A.  JB.)  with  all  other  usual  and  reasonable 

*  Unless  the  contract  expressly  stipulates  in  whose  power 
it  shall  be  to  determine  the  lease,  it  will  be  considered  in  the 
power  of  the  lessee.  (Dann  v.  Spurrier,  3  B.  and  P.  442 ; 
Webb  V,  Dickson,  9  E.  16.) 

'  hi  the  absence  of  this  stipulation,  "  unless,"  &c.,  the  les- 
see will  be  liable  to  rebuUd  in  case  of  such  accidents.  (Bul- 
lock V.  Dommitt.  6  T.  R.  650 ;  Pym  v.  Blackbume,  3  Ves. 
34.)  But  to  obyiate  this,  it  is  usual  to  covenant  for  insur- 
ing the  premises. 

'  If  the  house  happen  to  be  burnt  down,  the  rent  will  still 
be  payable,  unless  tiie  contrary  be  agreed  upon.  (4  Taunt. 
45;  18  Ves.  115.) 

*  It  must  be  expressly  stipulated  that  lessee  is  not  to  as« 
sign,  if  snch  restraint  beintended.  (12yes.  179.)  Ante,  p.  16. 
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covenants,**  and  which  said  intended  lease  shall  eon- 
tain  a  proviso  for  the  re-entry  of  the  said  A.  B^  his 
heirs  and  assigns,  in  case  of  non-payment  of  the 
rent,. for  the  space  of  thirty  days  after  either  of  the 
said  days  appointed  for  payment,  or  of  the  non-per- 
formance of  the  covenants,  to  be  contained  in  the 
said  lease,  and  which  said  intended  lease  shall  con- 
tain a  covenant  on  the  part  of  the  said  A.  B.,  his 
heirs,  executors,  and  administrators,  for  quiet  enjoy- 
ment of  the  said  premises  by  the  said  C  D.,  his  ex- 
ecutors and  administrators,  during  the  said  term, 
upon  payment  of  the  rent,  and  performance  of  the 
covenants ;  and  the  said  C.  D.  doth  hereby  agree 
to  accept  such  lease  as  aforesaid,  and  to  execute  a 
counterpart  thereof,  and  to  pay  the  expense  of  these 
presents,  and  also  of  the  said  lease  and  counterpart, 
(or^  it  is  hereby  agreed  by  the  said  parties  that  the 
expense  of  preparing  these  presents,  and  of  the  said 
lease,  and  also  of  a  counterpart  thereof,  shall  be  paid 
by  the  said  A.  B.  and  G,  D.  equally!)  And,  lastly, 
it  is  mutually  agreed  by  and  between  the  parties 
hereto,  that  the  destruction  of  the  said  premises  by 
fire,  or  other  cause,  shall  not  in  anywise  vacate  this 
agreement,  Cor  shall  vacate,  ^c,  as  it  may  be  agreed 
upon.) 

In  witness,  &c.* 

^  In  an  agreement  for  the  lease  of  a  farm,  it  may  be 
thus :  "  And  which  said  indenture  shall  contain  the  follow, 
ing  covenants  on  the  part  or  the  said  CD.;  that  is  to  say,** 
setting  forth  shortly  the  covenants  required  to  be  perform- 
ed by  the  lessee,  and  then  stating  shortly  the  covenants  to 
be  performed  by  lessor. 

*  Where  it  is  stipulated  that  there  shall  be  the  usual  co« 
venants  as  are  contained  in  leases  of  land  in  the  neighbour" 
hood,  a  court  of  equity  will  compel  a  specific  performancet 
(6  Ves.  467.) 
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AGREEMENT  FOR  LETTING  LODGINGS  FOR  ONE  WEEK, 
AND  FROM  THENCEFORTH  FROM  WEEK  TO  WEEK. 

Memorandum, — That  it  is  hereby  declared  and  Weekly, 
agreed  by  and  between  J.  W.,  of,  &c.,  and  J.  G.*  of, 
&c.,  in  manner  following:  that  is  to  say,  that  the 
said  J.  W.  hath  agreed  to  let,  and  hereby  doth  let, 
and  the  said  J.  G.  hath  agreed  to  take,  and  hereby 
doth  take,  all  that  the  back  room,  being  on  the  north 
side  of  the  first  floor  of  the  house  now  in  the  occu- 
pation of  the  said  J.  W.,  situated  in  N.  street  afore- 
said, with  conveniences  and  appurtenances  belonging 
to  the  said  room,  to  hold  the  same,  with  their  ap-  To  hold, 
purtenanees,  and  the  sole  and  uninterrupted  use  and 
occupation  thereof,  unto  the  said  J.  G^  his  execu- 
tors, administrators,  and  assigns,  for  the  term  of  one 
week  from  the  date  hereof;  and  at  the  expiration  of 
that  time,  that  the  said  J.  G.  may  hold  the  said 
apartment  from  week  to  week,  at  the  same  rent  as 
aforesaid,  until  one  week's  notice  he  given  by  one  of 
the  said  parties  to  the  other.  Provided  always,  andjt 
is  agreed  between  the  said  parties,  that  it  shall  not 
be  necessary  that  such  notice  shall  expire  at  the  same 
day,  time,  or  month  of  the  year  as  the  date  of  this 
agreement ;  but  that  the  said  J.  W.  and  J.  G.,  or 
either  of  them,  shall  and  will  accept  and  take  one 
week's  notice,  at  any  period,  as  a  sufficient  notice 
for  the  conclusion  of  the  term  created  by  this  agree- 
ment.   As  witness  our  hands,  this        day,  &c. 


AGREEMENT  AND  CONDITIONS  FOR   LETTING  A 

FARM. 

Memorandum  of  agreement  made  and  entered  in-  Parties. 
to  this         day  of         1840,  between  A.  B.,  of, 
&c.,  of  the  one  part,  and  C.  D.,  of,  &c.,  farmer, 
of  the  other  part,  as  follows : 
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AGREEMENTS. 


To  let. 


Term. 


Conditions. 


The  said  A.  B.  agrees  to  let,  and  the  said  C.  D. 
agrees  to  take  and  become  tenant  of,  all  that  farm 
belonging  to  the  said  A.  B.,  situate^  &c.,  cootaining, 
&(%,  now  in  the  occupation  of,  &c^  with  the  appur- 
tenances, for  the  term  of  one  year,  from  the  day  of 
,  at  the  yearly  rent  of  L.  ,  and 

so  on  from  year  to  year,  until  the  usual  six  months' 
notice  to  quit  shall  be  given  by  either  of  the  said 
parties  to  the  other  of  them :  the  said  letting  and 
renting  to  be  upon  the  terms  and  conditioDa  follow- 
ing ;  that  is  to  say  ; 

The  landlord  to  pay  the  land-tax. 

The  tenant  to  do  all  material  repairs  of  buildings ; 

To  pay  the  rent  half-yearly ; 

To  pay  all  rates  and  taxes  except  the  land-tax ; 

Not  to  break  up  or  convert  into  tillage  any  mea- 
dow or  pasture-land,  under  the  penalty  of  twenty 
pounds  an  acre,  and  so  in  proportion  for  any  greater 
or  less  quantity  than  an  acre. 

To  manage  the  arable  land  in  a  good  and  husband- 
manlike  manner. 

Not  to  underlet  any  part  of  the  premises,  withont 
the  consent  of  the  said  A.  B.,  or  the  landlord  for  the 
time  being. 

Not  to  sell  any  hay,  straw,  stov^,  or  stubble. 

Not  to  sow  or  set  more  than  acres  of  the 

said  premises  with  potatoes,  carrots,  cabbages,  or  any 
other  vegetable,  except  turnips,  which  are  always  to 
be  fed  and  not  carried  off. 

To  allow  A.  B.'s  gamekeeper  and  bailiffs  to  come 
upon  any  part  of  fhe  grounds  hereby  demised,  at 
any  time  he  or  they  may  think  proper,  for  the  pur- 
pose of  hunting,  shooting,  coursing,  and  killing  of 
game. 

To  imbarn,  stack,  and  lay  upon  the  premises,  and 
not  elsewhere,  all  the  hay,  straw,  and  other  produce 
thereof;  and  all  the  dung  and  manure  arising  there- 
from to  carry  out  and  spread  upon  such  parts  of  the 
premises  as  most  require  it. 

The  dung  and  manure  arising  from  the  crop  of  the 
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bst  year,  or  any  other  dung  which  may  not  have 
been  carried  out  at  the  time  of  qaitting,  to  be  left 
npon  the  farm-3rards,  or  upon  whatever  part  of  the 
said  demised  premises  the  same  may  be,  for  the  land- 
lord's use. 

Ndt  to  cut  down,  grub  up,  lop,  top,  or  prune  any 
timber-trees,  or  such  as  are  likely  to  become  timber. 

Not  to  lop  any  pollard«tree  under  eight  yearai' 
growth. 

Not  to  sow  two  white  crops  successively,  under 
the  penalty  of  L.5  per  acre. 

Not  to  sow  more  than  one-fourth  of  the  arable 
land  with  wheat  during  the  last  year. 

To  qait  the  whole  of  the  premises  hereby  demised, 
as  well  as  the  whole  of  the  house,  homestall,  and 
laod,  at  the  expiration  of  six  calendar  months'  notice 
to  quit,  and  the  growing  crop  of  wheat  to  be  sold  to 
the  incoming  tenant  at  a  valuation,  and  the  amount 
of  such  valuation  to  be  paid  at  the  ensuing  harvest.^ 

As  witness,  &c. 


AGRBBUENT  BT  A  LBSSEft  FOR  LETTING  PREMISES 
(held  by  him  UNDER  A  LEASE)  FOR  A  SHORT 
TBRH. 

Articles  of  agreement  indented,  had,  made,  con- 
cloded,  and  agreed  upon,  this  day  of 

between  A.  B^  of,  &c^  and  C.  D.,  of,  &c. 
Whereas  the  said  A.  B.  hath  agreed  to  let  and  Recital  of 

agreement  to 

^  If  there  should  be  conditions  for  a  lease,  the  memoran- 
^  of  agreement  may  be  as  follows : — "  Memorandum : 
'^hat  the  said  A.  B.  agrees  to  let  and  demise,  and  the  said 
^*  D.  agrees  to  take  and  become  tenant  of,  the  said  farm, 
^^^,  and  hereditaments,  for  the  term  of,  &c.,  determinable, 
&c.,  upon  conditions  hereinbefore  mentioned,  and  to  be  con- 
tained in  the  lease  and  comiterpart  thereof,  to  be  forthwith 
prepared,  and  executed  by  them  at  their  joint  expense. 
As  tntness,"  &c 
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AOBEEMENTS. 


Covenant 
to  ei^oy 
quietly. 


Reservatioa 
of  rights  of 
way. 


To  indem- 
nify tenant 
from  pay- 
ment of 
taxes. 


demise  to  the  said  C.  D.  the  warehouses  and  coach- 
houses after  mentioned,  for  the  term  of  -  years 
from  next  ensuing,  at  the  yearly  rent  of 
L.  ,  clear  of  all  taxes ;  and  the  said  C.  D. 
hath  agreed  to  take  the  same,  and  become  a  tenant 
thereof  to  the  said  A.  B^  for  the  term,  and  at  the 
rent  aforesaid.  Now,  therefore,  the  said  A.  B.  doth 
hereby  let  and  demise^  unto  the  said  C.  D.  all  that, 
&c^  and  also  all  that  upper  warehouse  or  loft  over 
the  same,  situate  and  being  in,  &c.,  and  being  part  of 
certain  leasehold  premises  demised  to  the  said  A.  B. 
by  indenture  of  lease,  under  which  he  now  holds  the 
same,  and  are  situate  at  ,  together  with  the 
appurtenances  thereto  belonging ;  to  hold  the  same 
to  the  said  C  D.  for  the  term  of             years  from 

next  ensuing,  at  the  yearly  rent  of  L. 
per  annum,  payable  quarterly.     And  the  said  A.  B. 
doth  hereby  covenant,  promise,  and  agree,  &e.»  that 
the  said  C.  D.,  his  executors,  administrators,  and 
assigns,  shall  and  may  during  all  the  said  term  of 

years  peaceably  and  quietly  have,  hold,  use, 
and  occupy  the  said,  &c.,  with  their  appurtenances, 
and  all  and  singular  the  several  fixtures  and  things 
mentioned  in  the  schedule  thereof  hereunder  written; 
together  with  free  liberty  of  ingress,  egress^  and  re- 
gress, to  and  for  him,  the  said  C  D.,  his  executors, 
administrators,  and  assigns,  and  his  or  their  servants, 
or  others,  with  horses,  carts,  and  carriages,  or  with- 
out, as  occasion  shall  require,  in  and  through  the 
yard  and  gateway  leading  to  the  said  premises^  from 
next  ensuing,  for,  during,  and  until  the 
said  term  of  years  be  fully  complete  and 

ended. 

And  also  shall  and  will  well  and  truly  save,  keep 
harmless,  and  indemnified,  the  said  C.  D.,  his  exe- 

^  Where  there  are  words  importing  a  present  demise,  the 
instrument  will  require  a  lease-stamp.  (Doe  v.  Groves,  15 
East,  244.) 
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eotors,  administrators,  and  assigns,  and  his  and  their 
goods,  chattels,  and  effects,  pf,  from,  and  against  the 
payment  of  all  or  any  rates,  taxes,  dues,  charges, 
and  assessments  whatsoever,  which  now  are,  or  which 
shall  or  may  during  the  said  terra  of  years  be 

rated,  charged,  imposed,  or  assessed  on  the  said  de- 
mised premises,  or  any  part  thereof. 

And  also,  that  it  shall  and  may  be  lawful  to  and  Tenant  to 
for  the  said  C.  D.,  his  executors,  administrators,  and  remove  fix- 
assigns,  at  the  end  of  the  said  term,  to  take  down,  {J^^J^*  "^ 
remove,  and  carry  away  all  such  shelves,  doors,  par- 
titions, fastenings,  or  other  erections,  amendments, 
or  improvements,  which  he  or  they  shall  or  may  dur- 
ing the  said  term  of  years  have  affixed  or  set 
up,  in,  to,  or  upon  the  said  premises,  or  any  part 
thereof,  doing  no  material  damage  to  the  said  pre- 
mises. 

And  the  said  C.  D.  doth  hereby  covenant,  pro-  Tenant 
mise,  and  agree,  to  and  with  the  said  A.  B.,  his  exe-  agrees  to 
caters,  administrators,  and  assigns,   that  the   said  *'^' 
C.  D.  shall  and  will  take  the  said  warehouse  and 
premises,  and  become  tenant  thereof  for  the  said 
term  of  years  from  next  ensuing ;  and 

also  that  he,  the  said  C.  D.,  his  executors,  admini- 
stratorsy  and  assigns,  shall  and  will,  during  all  the  said 
term,  well  and  truly  pay,  or  cause  to  be  paid,  to  the 
said  Ar  B.,  his  executors,  administrators,  or  assigns, 
the  clear  yearly  rent  or  sum  of  L.  of  lawful, 

&C.,  by  even  and  equal  half-yearly  payments,  the 
first  payment  thereof  to  be  made  on  the  •  day 

of  now  next  ensuing. 

And  also  shall  and  will,  at  the  end  of  the  said  ^^^  also  to 
term  of  years,  hereby  granted,  peaceably  and  y*®^**^?- 

qaietly  leave,  surrender,  and  yield  up  to  the  said 
A.  B.,  his  executors,  administrators,  or  assigns,  the 
f^id  warehouse,  &c.,  in  tenantable  repair,  together 
with  all  and  singular  the  fixtures  mentioned  in  the 
said  schedule,  in  as  good  condition  as  the  same  now 
are,  (reasonable  use  and  wear  thereof,  and  casualties 
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AOSEEMENTS. 


And  to  in- 
demnify 
tenant  in 
restoration 
of  premiaes. 


by  fire»  or  any  other  inevitable  accidents  in  the  mean- 
time,  only  excepted.) 

And  also  shall  and  will,  in  the  meantime,  save 
harmless  and  keep  indemnified  him,  the  said  A.  B., 
of  and.  from  all  damages  whatsoever,  and  all  costs 
and  expenses  occasioned  thereby,  which  can  or  may 
arise  to  any  part  of  the  said  premises  of  the  said 
A.  6.,  by  reason  of  such  use,  occupation,  ingress, 
egress,  or  regress  of  him,  the  said  C.  D.,  his  servants, 
or  others  hereinbefore  mentioned. 

In  witness,  &c* 


Power  to 
leaM. 


auction. 


AGREEMENT  FOR  A  LEASE  OF  A  HOUSE  (UNDER 
CONDITIONS  OF  SALE.) 

Memorandum  of  an  agreement  made,  &c^ 

between,  &c. 
Whereas  the  messuage  or  tenement,  garden,  and 
premises  hereinafter  mentioned,  were  this  day  offered 
^«^y  P"^^«  to  be  let  by  public  auction  to  the  highest  bidder,  at, 
'&C.,  on,  &C.,  pursuant  to  advertisement  for  that  pur- 
pose published,  &c^  in  and  under  certun  printed 
conditions  then  and  there  exhibited;  and  whereas 
the  said  llessee}  having  offered  at  the  said  auction 
the  sum  of  L.  per  annum,  as  a  rent  for  the  said 

messuage  or  tenement,  garden,  and  premises,  he  was 
declared  to  be  the  highest  bidder  for  the  same.  Now 
these  presents  witness,  that  in  consideration  of  the 
agreement  hereinafter  expressed  on  the  part  of  the 
said  [lessee,']  his  heirs,  executors,  administrators,  and 
assigns,  to  be  performed,  the  said  [lessor^]  for  him- 
self, his  heirs,  executors,  and  administrators^  and  for 
the  granting  and  demising,  and  entering  into  the 
covenant  for  the  quiet  possession  of  the  said  capital 
messuage  or  tenement,  ground,  and  premises,  here- 
inafter mentioned,  doth  promise  and  agree  with  and 
to  the  said  [lessee^"]  his  executors,  administrators,  and 
assigns,  by  these  presents,  in  manner  following,  (that 
is  to  say :)  That  he,  the  said  llessar^^  or  his  assigOB^ 
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shall  aod  will,  on  or  before  the  of  next, 

at  the  request,  costs,  and  charges  of  the  said  [lesseet"] 

his  executors,  administrators,  or  assigns,  grant  and  Agreement 

execute  unto  the  said  [^lessee,"]  bis  executors,  ad-  ^<>  snnt  a 

mioistrators,   and   assigns,   a    good    and   sufficient  ^'^'^ 

demise  or  lease  of  all  that  capital  messuage,  &c., 

for  a  term  of,  &c.,  to  commence  from  the,  &c.9  at 

and  under  the  clear  yearly  rent  of  L.  , 

to  be  reserved  in  the  said  lease,  and  payable  quar* 

teriy  on  the  four  feast  days  usually  appointed  for 

payment  of  rent  in  the  year,  free  from  the  land-tax, 

aod  all  other  taxes  that  shall  or  may  be  assessed 

daring  the  term  hereby  agreed  to  be  granted,  the 

first  quarterly  payment  of  which  said  rent  to  be 

made  on,  &c.,  now  next  ensuing. 

And  also,  that  in  the  deed  or  indenture  by  which  For  quiet 
the  said  mansion-house,  land,  and  premises,  shall  be  ^<^7°^°^' 
demised,  the  [lessor]  shall  and  will  covenant  and 
promise  in  the  usual  manner  for  the  quiet  enjoyment 
of  the  same  premises  during  the  said  term  of 
And  in  consideration  of  the  agreement  hereinbefore 
expressed  on  the  part  of  the  said  [lessor^]  the  said 
[lesseej"]  for  himself,  his  heirs,  executors,  and  admi- 
uistrators,  doth  promise  and  agree  with  and  to  the 
said  [lessor,^  and  his  assigns,  by  these  presents,  in 
nianner  following ;  (that  is  to  say,)  That  the  said  Counter- 
[iesseCf"]  his   executors,   administrators,  or .  assignsi  ^^'*^' 
shall  and  will  accept  the  said  lease,  and  execute  a 
couiiterpart  thereof,  and  in  which  said  indentures 
shall  be  contained  the  following  covenants ;  (that  i^ 
to  say,)   That,  &c.     lAdd  such  clauses  as  may  he 
requirecL] 

lo  witness,  &c* 

Observations  on  Agreements  for  Leases* 

A  landlord  has  no  right  to  distrain  for  rent,  unless  lAodiord's 
there  be  an  actual  demise  at  a, specific  rent.  (Hegan  Sftrew 
f.  Johnson,  2  Taunt.  148.    Dunk  v.  Hunter,  5  B. 
and  A.  324.) 
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AGREEMENTS. 


When  an 
instrument 
should  be 
construed 
a  lease  or 
agreement. 


Mode  of 
preparing 
executory 
agreements. 


If  under  a  mere  agreement  for  a  lease  at  a  certain 
rent,  the  tenant  is  let  into  possession  before  the  lease 
is  executed,  the  lessor  cannot  distrain  during  the  first 
year,  for  there  is  in  that  case  no  actual  demise^ 
either  express  or  implied.  (Hegan  «.  Johnson,  obi 
supra.)  The  mere  act  of  taking  possession  under 
an  agreement  renders  the  party  tenant  at  will ;  and 
while  that  relation  subsists  no  distress  can  be  made; 
but  an  action  on  a  quantum  valehat  may  be  main- 
tained ;  but  as  soon  as  rent  is  paid  under  the  agree- 
ment, the  occupier  becomes  tenant  under  an  implied 
demise  from  year  to  year,  according  to  the  provisions 
of  that  agreement,  and  continues  so  until  an  actual 
lease  is  executed.  (Hammerton  v.  Steed,  3  B.  and 
C.  478.) 

Whether  an  instrument  shall  be  construed  as  a 
lease,  or  only  an  agreement  for  a  lease,  depends  on 
the  intention  of  the  parties,  as  it  is  to  be  collected 
from  the  whole  instrument.  Alth6ugh  there  be  words 
of  present  demise,  if  it  appear  that  the  intent  of  the 
parties  was  to  give  a  future  lease,  it  shall  be  consi- 
dered as  an  agreement  only.  (Morgan  v,  fiissell,  3 
Taunt.  65.  Doe  v.  Ashburner,  5  T.  R.  163.  Ham- 
merton V.  Steed,  ubi  suprd.)  And,  ^  converse,  words 
importing  an  intention  of  future  completion  may  by 
the  context  work  a  present  demise.  (Barry  v.  Nugent, 
6  T.  R.  166.) 

It  seems  that  the  best  course  to  be  pursued  in 
preparing  executory  agreements  for  leases,  when  the 
term  is  to  exceed  three  years,  is  to  add  a  provision, 
that  in  the  meantime,  until  a  lease  shall  be  executed 
in  pursuance  thereof,  the  tenant  shall  enter  and  oc- 
cupy from  a  certain  day,  as  tenant  from  year  to  year, 
and  under  trie  rents,  covenants,  and  agreements  sti- 
pulated to  be  inserted  in  the  lease ;  but  the  agree- 
ment must  not  he  under  seal,  for  in  that  case  it  will 
require  a  deed-stamp.  (Clayton  v.  Burtenshaw,  5 
Barn,  and  Cress.  4 1 ;  Robinson  v,  Dryborough,  6  T. 
R.  317.) 


BuiLDnro.  217 


An  Agreement  for  building  a  Howe. 

Memoranduin,  that  on  this  day  of,  &c.,  it  is  P«rticf 

agreed  between  A.  B.,  of,  &e^  and  C.  D.,  of,  &c.,  in 
manner  and  form  following.  The  said  C.  D^  for  the 
considerations  hereinafter  mentioned,  doth  for  him- 
self, hb  heirs,  executors,  and  administrators,  covenant 
and  agree  with  the  said  A.  B.,  his  executors,  admini- 
strators, and  assigns,  that  he,  the  said  C.  D.,  or  his 
assigns,  shall  and  will,  within  the  space  of  next 

after  the  date  hereof,  in  a  good  and  workmanlike  man- 
ner, and  according  to  the  best  of  his  knowledge  and 
skill,  well  and  sobstanlially  erect,  build,  and  finish  at 
a  bouse  or  messuage,  according  to  the 
plan  hereunto  annexed,  of  the  dimensions  following, 
Tiz. :  and  erect  the  same  with  such  stone  or 

brick,  timber,  and  other  materials,  as  the  said  A.  B. 
or  his  assigns  shall  find  and  provide  for  such  pur- 
pose: In  consideration  whereof,  the  said  A.  B.  doth  ConsiderA. 
for  himself,  his  executors  and  administrators,  covenant  ^°* 
with  the  said  C.  D.,  his  executors,  administrators, 
and  assigns,  well  and  truly  to  pay  unto  tlie  said 
&  D^  his  executors,  administrators,  or  assigns,  the 
sam  of  L*  of  lawful  money  of  Great  Britain,  in 

manner  following;  (that  is  to  say,)  L.  part    % 

thereof  at  the  beginning  of  the  said  work ;  L. 
more,  another  part  thereof,  when  the  said  work  shall 
be  half  done ;  and  the  remaining  L.  in  full  for 

the  sud  work,  when  the  same  shall  be  completely 
finished ;  and  also  that  he,  the  said  A.  B.,  his  execu- 
tors, administrators,  or  assigns,  shall  and  will,  at  his 
and  their  own  proper  expense,  find  and  provide  all 
the  atone,  brick,  tile,  timber,  and  other  materials  ne- 
cessary for  making  and  building  of  the  said  house. 
And  for  the  true  performance  of  all  and  every  the  Peiud  ciavs*. 
articles,  clauses,  and  agreements  above  mentioned, 
the  said  A.  B.  and  C.  D.  do  hereby  bind  themselves, 
their  executors,  administratorsy  and  assigns,  each  to 
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the  Other  of  them  in  the  sum  of  L.  » to  be  re- 

covered as  liquidated  damages.'"     In  witness^  &c. 

Agreement  to  let  a  Field  for  Suilding,  Sfc» 
Memorandum  of  agreement  made  this  day  of,  &c^ 
between  I.  C,  of,  &c.,  Esq.,  of  the  one  part, 
and  W.  H.,  of,  &c«,  of  the  other  parl^  as  fol- 
lows :  That  is  to  say, 
Oonsidera-  Jn  consideration  of  the  said  W.  H^  having  agreed 

to  build  a  dwelling-house,  with  all  proper  appurten- 
ances thereto,  on  the  piece  or  parcel  of  land,  &&,  as 
hereinafter  mentioned,  he,  the  said  I.  C^  doth  here- 
by promise  and  agree  to  and  with  the  said  W.  H.,  that 
as  soon  as  such  dwelling-house  as  above-mentioned, 
shall  be  covered  in,  he,  the  said  L  C,  shall  and  will 
grant  and  execute  a  demise  and  lease  of  the  said 
piece  or  parcel  of  land  to  him,  the  said  W.  H.,  his 
executors,  administrators,  and  assigns,  from  da;y 
now  last  past  for  the  term  of  then  next  ensuing, 
subject  to  the  payment  by  the  said  W.  H*,  his  exe^ 
cutors,  administrators,  or  assigns,  of  an  annual  rent  of 
L.  ,  besides  all  charges  and  taxes  whatsoever; 
but  so  that  during  the  first  three  years  of  the  said 
term,  it  shall  be  lawful  for  the  said  W.  H.  to  deduct 
and  retain  thereout  one-third  part  of  the  said  annual 

™  By  fixing  thii  amount  of  damages  in  the  penal  claose, 
the  necessity  of  a  reference  to  a  jury  is  prevented;  (  Astley  v. 
Welden,  2  Bos.  and  Pull.  346.)  Unless  it  be  mentioned  as 
liquidated  or  ascertained  damages,  the  court  will  not  consi- 
der it  as  such ;  the  insertion  of  the  words  "  penal  sum"  or 
"  penalty"  precludes  the  court  from  considering  it  as  liqui- 
dated damages ;  (Smith  v.  Dickenson,  3  Bos.  and  Pull.  630 ; 
Street©.  Rigby,  6  Ves.  218;)  but  if  the  damages  are  inade- 
quate, a  court  of  equity  will  compel  a  speoifio  performance; 
(Hobson  ».  Trevor,  2  P.  Wms.  191 ;  Goring  v,  Nash,  9  Atk. 
186;  Prebble  v.  Boghurst,  1  Swanst.  309;)  but  covenantiog 
under  a  penalty  will  not  prevent  the  covenantee  waiving  the 
penalty,  and  recovering  damages  for  breach  of  the  covenant; 
(Harrison  v.  Wright,  13  East,  343.) 
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rent  for  his  own  use  and  benefit ;  and  it  is  hereby 
agreed  that  the  said  intended  lease  shall  contain  all 
usual  covenants,  and  also  covenants  on  the  part  of  the 
said  W.  H.,  that  no  bricks,  tiles,  or  other  wares,  shall 
be  made  upon  the  said  premises  ;  that  the  said  pre- 
mises shall  not  be  used  as  inn,  tavern,  or  public- house ; 
that  no  trade  or  manufactory  whatsoever  shall  be  car- 
ried on,  in,  or  upon  said  premises ;  that  no  gravel  or 
loam  shall  be  dug  and  sold,  or  any  dilapidations  or 
waste  be  committed  or  suffered  on  any  p£irt  of  the 
said  premises ;  and  that  the  said  W«  H.  shall  and 
will  insure,  and  keep  the  said  premises  insured  from 
&*€  in  the  sum  of  L. 

And  the  said  W.  H.  doth  hereby  promise  and  agree  Counterpwt. 
to  accept  and  take  such  lease,  and  to  execute  a  coun- 
terpart thereof,  when  tendered  to  him  for  that  pur- 
pose, and  to  pay  the  said  I.  C.,  or  l^is  solicitor,  the 
costs  and  charges  of  preparing  and  completing  the 
said  lease  and  a  counterpart  thereof* 

And  also,  that  he,  the  said  W.  H.,  shall  and  will,  FiAn. 
before  he  shall  erect  any  building  upon  the  said  piece 
of  land,  submit  to  the  inspection  of  the  said  I.  C.  a 
plan  and  elevation  of  the  dwelling-house,  out-offices, 
and  apartments  thereon  to  be  erected  as  after-men- 
tioned, for  his  approbation  ;  and  when  and  so  soon 
as  such  plan  and  elevation  shall  have  been  approved 
by  him,  shall  and  will  forthwith  proceed  to  erect, 
and,  within  the  space  of  months  then  next  ensuing, 
cover  in,  finish,  and  complete,  in  a  substantial  and  work- 
manlike manner,  a  good  and  substantial  brick-built 
messuage  or  dwelling-house,  with  suitable  chaise- 
house,  stables,  offices,  and  appurtenances,  and  fence- 
walls,  agreeably  to  the  said  plan  so  approved,  at  his, 
the  said  W.  H.'s,  own  proper  costs  and  charges  ;  and 
that  the  dwelling-house  shall  be  placed  at  not  less 
than  feet  from  a  private  road,  intended  to  be 

made  on  the  north-east  side  of  the  said  land,  at  the 
expense  of  the  said  I.  C. ;  and  that  no  building 
which  shall  be  erected  at  more  than  the  space  of 
feet  beyond  the  back  line  of  the  back  front  of 
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the  said  dwelling-house  shall  be  built  of  any  height 
above  feet  from  the  surface  of  the  ground ;  and 

that  the  said  W.  H.  shall  lay  out  and  expend  in  the 
building  of  the  dwelling-house,  exclusive  of  all  other 
erections,  a  sum  not  less  than  L.  ;  and  shall  and 
will,  at  his  own  expense,  erect  forthwith  a  park  paling 
of  oak  of  five  feet  in  height  from  the  surface  of  the 
ground,  on  the  sides  of  the  said  piece  of  land  so  agreed 
to  be  taken  by  him  as  aforesaid. 
In  witness,  &c. 

Agreement  betiveen  a  Master  and  His  Clerk.^ 
Articles  of  Agreement,  &c.y  between  A.  B^  (rf, 

&c.,  and  C.  D.,  of,  &c. 
The  said  C  D.,  for  I  he  ccmsiderationa  hereinafVer 
mentioned,  doth  hereby,  for  himself,  his  ^^eeutors,  and 
administrators,  covenant,  promise,  and  agree  to  and 
with  the  said  A.  B.,  his  executors  and  administiators, 
by  these  presents,  that  he,  the  said  C.  D.,  shall  and 
will,  during  the  space  of  ,  to  commence  from  the 
day  of  the  date  hereof,  dwell,  oontinue,  and  abide  in 
the  house  of  the  said  A.  B.,  and  him  diligently  and 
faithfully  serve  during  the  said  term  in  keeping  tbe 
books  of  account  of  him,  the  said  A*  B.,  and  in  such 
other  employment,  business,  and  affairs,  as  he,  tbe 
said  A.J  B.,  shall  think  proper  to  employ  him  in 
during  the  said  term ;  and  th^ein  shall,  ^om  time 
to  time,  and  at  all  times  during  the  said  term,  ob- 
serve, fulfil,  and  keep  the  lawful  and  reasonable 
commands  and  directions  of  the  said  A.  B^  with- 
out disclosing  the  same,  or  the  secrets  of  bis  em- 
ployment, business,  or  dealings,  to  any  person  or  pe^ 
sons  whomsoever ;  and  shall  not  at  any  time  hereafter 
during  the  said  term  correspond  with  any  person  or 
persons  corresponding  with  the  said  A*  B^  nor  use 
any  traffic  or  dealing  in  the  way  of  the  said  A.  B^ 
either  for  himself  or  any  person  or  persons,  other 
than  the  said  A.  B.,  without  the  permission  and 
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ooDsent  of  the  said  A*  B.  first  had  and  obtained  for 
that  purpose.     And  the  said  C.  D.,  for  himself,  his 
executors,  and  administrators,  doth  hereby  further 
covenant,  promise,  and  agree  to  and  with  the  said 
A.  B.,  his  executors  and  administrators,  that  he,  the 
said  C.  D.,  shall  and  will,  from  time  to  time  during 
the  sjud  term,  write  and  keep  a  true  and  perfect 
account  and  accounts  for  him,  the  said  A.  B.,  and  will 
not  embezzle,  purloin,  wilfully  waste,  or  mispend 
any  of  the  goods,  wares,  moneys,  merchandise,  and 
commodities  of  the  said  A.  B.,  his  servants,  family, 
or  any  of  them.     And  also  shall  and  will,  upon  every  To  imke  trut 
request  to  him  made  for  that  purpose,  make  and  give  »cco«nt»* 
unto  the  said  A.  B.,  his  executors  or  administrators, 
a  fuU,  true,  just,  and  perfect  account  in  writing  of 
all  moneys,  goods,  and  commodities  which  he  shall 
at  any  time  during  the  said  term  receive,  deliver,  pay, 
or  dispose  of  for  or  upon  the  account,  or  for  the  use  or 
by  the  order  of  the  said  A.  B.    And  also  that  he,  the  And  to  duij 
said  C«  £>•,  his  executors  or  administrators,  shall  and  p<^7>  ^c* 
will  well  and  truly  pay,  or  cause  to  be  paid,  unto  the 
said  A.  B.^  his  executors  or  administrators,  all  such 
sum  or  sums  of  money  as  shall  appear  to  be  due  upon 
the  foot  of  any  such  account  or  accounts.     And  fur-  Not  to  trust 
ther,  that  he,  the  said  C.  D.,  shall  not  nor  will  at  otx  credit, 
any  time  or  times  during  the  said  term,  trust  or  de- 
liver upon  credit,  or  pay  any  of  the  goods,  wares, 
merchaindises,  moneys,  or  securities  of  or  belonging  to 
or  in  the  hands,  custody,  or  power  of  the  said  A.  B. 
to  any  person  or  persons  whomsoever,  without  the 
previous  consent  and  direction  of  the  said  A.  B.    In  Yearly  allow- 
consideration  of  all  which  said  services  to  be  ob-  *°^®' 
served,  done,  and  performed  by  the  said  C.  D.  as 
aforesaid,  he,  the  said  A.B.,  doth  hereby  covenant 
and  promise  for  himself,  his  executors,  and  admini- 
strators, that  he,  the  said  A.  B.,  shall  and  will  pay  and 
allow  unto  him,  the  said  C.  D.,  the  annual  sum  of 
L.      for  every  year  during  the  sdbresaid  term  of  three 
years,  by  even  quarterly  payments,  the  first  quarterly 
payment  thereof  to  be  made  on,  &c. ;  and  shall  and 
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to  England.  Now  know  ye,  therefcH^  that  we,  the 
said  W.  P.  and  J.  H.,  do  hereby  respectively  under- 
take and  agree  to  and  with  tlie  said  C.  H«  T.,  his 
heirs  and  assigns,  forthwith,  or  as  soon  as  conve- 
niently may  be  after  the  return  of  the  said  A.  B.  into 
England,  to  procure  him  to  execute  and  deliver  the 
said  recited  indenture  of  release,  bearing  even  date 
herewith.     As  witness  our  hands,  &c. 

*  Agreement  to  Exeeuie  an  Assignment  of  Leasehold 
Premises  as  a  Collateral  Security, 
Agreement  made,  &c.,  between,  &c* 
SMitai.  Whereas,  under  and  by  virtue  of  a  certain  inden- 

ture of  lease,  dated,  &c,  the  said  A.  B.  is  possessed 
of,  or  entitled  to,  all  that  messuage^  &c.,  now  in  his 
own  occupation,  situate,  &e.,  for  the  residue  of  a  cer- 
tain term  of  years,  thereby  created*  And 
whereas  the  said  A.  B.  hath  this  day  borrowed  of 
and  from  the  said  E.  F.  the  sum  of  L.500,  and  for 
securing  the  repayment  of  the  same,  and  interest, 
hath  entered  into  a  certain  bond  or  obligation,  dated, 
&e«,  in  the  penal  sum  of  L.  conditioned  for  mak- 
ing void  the  same,  on  payitient  of  the  said  sum  of 
L.500  and  interest,  on  the  day  of  next ;  and  for  the 
more  effectually  securing  the  payment  of  the  same, 
hath  deposited  with  the  said  C.  D.,  the  said  indenture 
of  lease  as  a  collateral  security.  Now,  the  said  A. 
B.,  for  himself,  his  heirs,  executors,  and  administra- 
tors, doth  hereby  promise  and  agree  to  and  with 
the  said  C«  D.,  his  executors,  administrators^  and 
assigns,  that  the  premises  comprised  in  the  said 
indenture  of  lease  shall  be  and  remain  as  a  further 
security  for  ensuring  the  repayment  of  the  said  sum 
of  L.  and  interest,  mentioned  in  the  said 
bond  s  and  that  he,  the  said  A.  B.,  his  executors  or 

*  This  form  may  be  easflj  adapted  to  an  agreement  to 
mortgage  by  way  of  miderlease,  which  is  the  more  approved 
eonrse. 
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fldministratorsy  shall  and  will,  at  any  time  or  times 
bereafter^  upon  ttie  request  of  (be  said  £•  F.,  &c^ 
and  at  the  costs  and  charges  of  the  said  A.  B.,  make 
and  ezecutey  or  cause  to  be  made  and  executed^  unto 
the  said  £.  F.,  his  exeeuters  and  admixibtrators,  a 
good  and  sufficient  legal  assignment  or  transfer  of 
the  sfud  lease,  and  the  premises  therein  oomprisedt 
for  the  remainder  then  to  come  and  unexpired  of  the 
laid  ttf  OS  of  years,  as  and  in  the  nature  of  » 

BK>rtgage  thereof,  for  the  purpose  of  securing  the  re- 
payment of  the  said  sum  of  L.  ,.  and  all  interest 
to  grow  due  thereon.     In  witnesi^  &c. 

To  bear  eguai  Share*  in  m  Lam^Suit.^ 
Articles  of  ^reement,  &c.  {RecUah^  And  i^^c^tais. 
whereas  it  is  agreed  by  and  between  the  said  parties, 
that  if  any  such  suit  or  suits,  action  or  actions^ 
shall  be  brought,  commenced,  or  prosecuted  by  or 
against  the  said  parties,  any  or  either  of  them,  at  any 
time  or  times  h^'eafter,  that  they  and  every  of  them 
do  and  shall  bear  and  pay  their  respective  and  equal 
shares  and  parts  of  the  costs  and  damages  thereof. 
Now,  these  presents  witness  that  the  said,  &o«,  and  •Agreement. 
every  of  them,  do  hereby  covenant,  promise,  and 
agree  to  and  with  each  other,  that  they,  the  said, 
&c«,  and  every  of  them,  their  and  each  and  every  of 
their  executors,  administrators,  and  assigns,  shall  and 
will  pay  and  bear  their  respective  equal  shares  and 
proportions  of  all  costs  and  damages  of  all  and  every 
such  action  and  actions,  suit  and  suits,  (if  any,)  that 
at  any  time  or  times  hereafter  shall  or  may  be  brought 
by  or  against  them,  or  any  or  dther  of  them,  on  that 
account*    In  witness,  &c. 

*  Such  an  agreement  oxight  not  to  be  entered  into  exoqit 
between  persons  defending  a  common  right,  or  otherwise  m- 
terested  in  the  result. 
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Agreement  far  eompromising  a  Law-SuU^  amd 
rdinqmUhing  a  Claim  to  Estates, 

An  Agreement  iDade«  &c.,  between  A.  B.^  of|  &Ci9 
of  the  one  part,  and  C  D.,  of,  &c^  of  the  other 
part* 

Whereas  the  said  A.  B*  having  set  up  or  cUimed 
some  right,  title,  or  interest  in,  to,  from,  or  out  of 
all,  &C.,  [describe  the  hereditamientSf]  and  accordingly, 
to  try  such  right,  he  did  in,  or  as  of,  Michaelmas  term 
last,  commence  an  action  of  ejectment  to  recover 
possession  of  the  said  hereditaments  and  premises. 
And  whereas,  in  order  to  prevent  litigation,  and 
adjust  all  differences  between  the  said  A.  B.  and  C 
D.,  in  regard  to  such  claim,  and  to  compromise  all 
matters  between  them,  it  hath  been  proposed  and 
agreed  that  the  said  C.  D.  shall  pay  to  the  said  A. 
B.  the  sum  of  L.       in  full,  for.  all  his  interest,  right, 
title,  claim,  or  demand  whatsoever,  of,  in,  to,  from,  or 
out  of  the  said  estates,  and  all  arrears  of  rent  there- 
from,  and  of  and  in  the  timber  thereon,  whether  felled 
or  growing,  in  any  manner  howsoever,  and  thlit  he 
shall  execute  all  such  deeds  or  other  assurances 
thereof  as  hereinafter  mentioned,  and  that  proceed* 
ings  shall  cease,  and  each  party  pay  their  own  re- 
spective costs.     Now,  therefore,  these  presents  wit- 
ness, that  to  the  end,  and  for  the  purposes  aforesaid,  it 
is  hereby  mutually  covenanted,  declared,  and  agreed 
by  and  between  them,  the  said  A.  B.  and  C.  D.,  and 
each  of  them  doth  hereby  severally  covenant,  promise 
undertake,  and  agree,  for  himself  respectively,  and  for 
his  heirs,  executors,  and  administrators,  to  and  with  the 
other  of  them,  his  heirs,  executors,  administrators,  and 
assigns,  that  henceforth  all   proceedings  at  law  or 
equity,  relative  to  the  said  estates,  shall  cease,  and  be 
no  longer  or  further  prosecuted  or  proceeded  in,  and 
that  each  of  them  shall  pay  their  own  costs.    And, 
further,  that  he,  the  said  A.  B.,  his  heirs  or  assigns, 
shall  and  will,  on  or  before  the  day  of 

next  ensuing,  or  when  thereto  required,  by  and  at 
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the  costs  of  the  said  C.  D.,  his  heir?^  executors,  ad- 
ministrators, or  assigns,  by  such  deeds,  conveyancesy 
and  assurances  as  he  or  they,  or  hls^or  their  counsel 
shall  advise  or  require,  well  and  effectually  grant, 
release,  convey,  or  otherwise  assure  unto  and  to  the 
use  of  the  said  C.  D.,  his  heirs  and  assigns,  or  as  he 
or  tbey  shall  direct  or  appoint,  free  from  all  incuni« 
brances  made,  done,  executed,  or  suffered  by  him, 
the  said  A.  B.,  all  such  estate,  right,  title,  interest, 
inheritance,  claim,  or  demand  whatsoever,  which, 
either  at  law  or  in  equity,  or  in  any  other  manner 
howsoever,  he  has,  or  might,  or  could  have,  claim, 
challenge,  or  demand  of,  in,  to,  or  out  of  the  said 
estate,  hereditaments,  and  premises,  and  also  of,  in, 
to,  out  of,  or  from  all  rents  and  arrears  of  rents  im 
respect  of  the  same  estates,  hereditaments,  and  pre^ 
mises,  and  also  of,  in,  to,  out  of,  or  from  all  timber 
and  other  trees,  now  or  at  any  time  heretofore 
^wing  apon  the  same  premises.  In  considera-  considerii- 
tion  whereof,  he,  the  said  C.  D.,  doth  hereby,  for  tion. 
himself,  his  heirs,  executors,  and  administrators, 
covenant,  promise,  and  agree  to  and  with  the  said 
A.  Bn  his  executors,  administrators,  and  assigns, 
that  he,  the  said  C.  D.,  his  heirs,  executors,  or 
administrators,  shall  and  will,  (upon  having  such 
conveyance  and  assurance  as  aforesaid  made  and 
executed  in  manner  hereinbefore  mentioned,)  well 
and  truly  pay,  or  cause  to  be  paid,  unto  the  said 
A*  Bt,  his  executors,  administrators,  or  assigns,  the 
said  sum  of  L.1000,  with  interest  for  the  same,  after 
the  rate,  &c.,  until  paid ;  and  which,  it  is  hereby  de- 
clared, is  to  be  in  full  for  all  the  estate,  right,  title, 
and  interest  of  the  said  A.  B.,  in  and  to  the  said 
hereditaments,  or  any  part  thereof.    In  witness,  &c« 

Agreement  for  Reference* 

Agreement  made,  &c* 

Whereas  disputes  and  differences  have  arisen  and 

are  subsisting  between  the  above-named  parties  con« 

cerning,  &c.     Now,  these  presents  witness,  and  it  is 
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hereby  agreed  by  and  between  the  said  parties,  to 
refer  all  disputes  and  differences  whatsoever  between 
them  to  the  award  and  final  determination  of|  &c. ; 
and  that  they  will  respectively  obey,  observe^  per- 
form, fulfil,  and  keep  the  award  of  the  said,  &c.,  of 
and  concerning  the  premises,  so  that  the  same  be  in 
writing,  and  signed  by  him  or  or  before  the,  &Cn 
next  ensuing,  with  power  for  the  said,  ftc-,  to  enlai^ 
the  time  for  making  his  award  from  time  to  time  as 
he  shall  think  fit.  And  we,  the  said  parties^  do  re- 
spectively agree  that  the  witnesses  upon  the  said 
reference  shall  be  examined  before  the  said  arlutrator 
upon  oath.  And  we,  the  said  parties,  do  hereby 
further  respectively  agree  to  produce  all  books, 
vouchers,  accounts,  and  documents  in  our  posses- 
sion or  power  before  the  said  arbitrator  as  he  shall 
require ;  and  do  all  other  acts  needful  and  necessary 
to  enable  the  said,  &c.,  to  make  a  just  award  of  and 
concerning  the  premises.  And  it  is  further  agreed 
that  the  costs  of  this  reference,  and  of  the  said  A* 
B.'s  award,  shall  be  in  his  discretion  ;  and  that  these 
presents,  and  the  submission  hereby  made  of  the  said 
matters  in  difference,  shall  be  made  a  rule  of  her 
Majesty's  Court  of,  &c.,  pursuant  to  the  statute  in 
that  case  made  and  provided. 
As  witness,  &c. 

Agreement  to  refer  a  Cause  in  Chancery  io 

Arbitration. 
Agreement  made,  &c.,  between,  &c. 
[Recite  the  proceedings  in  Chancery J\ 
As  to  end-  And  whereas  the  said,  &c.|  for  the  purpose  of 

ing  meters  putting  an  end  to  all  further  controversy  touching 
reny.  *  ^^^  Several  matters  in  question  in  the  said  cause  er 
suit  in  Chancery,  have  respectively  agreed  to  refer 
all  questions,  differences,  and  disputes  whatsoever 
now  pending  in  the  said  cause  or  suit,  and  also  by 
whom,  to  whom,  and  in  what  manner,  the  costs  of 
all  the  parties  in  such  cause  or  suit  shall  be  paid,  to 
the  consideration,  judgment^  and  arbitrament,  and 
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final  award  of  R*  B^  of,  &c^  barrister-at-law ;  and 
further,  that  the  eaid  reference  and  submission  shall 
sod  may,  in  pursuance  of  the  statute  in  that  behalf 
made  and  provided,  be  made  an  order  of  her  Ma- 
jesty's Court  of  Queen's  Bench,  if  the  said  court 
shall  think  fit  to  order  the  same.  Now,  these  pre- 
sents witness,  that,  for  the  consideration  and  pur- 
poses aforesaid,  it  is  hereby  declared  and  agreed 
upon  by  and  between  all  and  every  the  said  parties 
to  these  presents,  that  they,  the  said  parties  hereto, 
and  each  of  them,  their  and  each  and  every  of  their 
heirs,  executors,  and  administrators,  on  his  and  their 
several  and  respective  parts  and  behalves,  shall  and 
will  well  and  truly  stand  to»  abide  by,  perform,  fulfil, 
and  keep  the  order,  arbitrament,  final  determination, 
and  award  of  the  said  R.  B.,  the  arbitrator  so  as 
aforesaid  indi€erently  named  and  chosen  by  them, 
the  said  parties  hereto,  to  adjudge,  arbitrate,  deter- 
mine, order,  and  award  between  them  of  and  con- 
cerning all  questions,  titles,  controversies,  differences, 
and  disputes  now  depending  or  subsisting  between 
them  in  the  said  cause  or  suit  in  Chancery ;  and  also 
by  whom,  and  in  what  manner,  and  to  whom  the 
costs  of  all  the  respective  parties  to  the  said  cause  or 
soit  and  of  this  arbitration  are  or  ought  to  be  paid, 
60  as  the  said  arbitrator  shall  make  such  his  order, 
arbitrament,  final  determination,  and  award,  in  writ- 
ing, under  his  hand  and  seal,  ready  to  be  delivered 
to  the  said  parties  submitting  thereto,  or  such  of 
them  as  shall  require  the  same,  on  or  before  the  first 
day  of  term  next  ensuing  the  day  of  the  date 

of  these  presentsr  And  it  is  hereby  agreed  by  and 
between  all  the  said  parties  hereto,  that  no  action  at 
law  or  suit  in  equity  shall  be  commenced  or  prose- 
cuted by  any  or  either  of  them  against  the  said  R. 
B*  for  or  on  account  of  his  award  tp  be  made  pur- 
suant to  this  agreement. 
In  witness,  &c« 


CHAPTER  IX. 


ANSWBRS  IN  CHANCERY. 


Thb  following  practical  directions)  relating  to  the 
preparation  and  mode  of  taking  answers,  are  princi- 
pally taken  from  a  very  useful  work  on  Chancery 
Practice.^  **  In  preparing  the  instructions  for  an- 
swers/' says  the  writer  of  that  work,  *<  a  distinct  an- 
swer should  be  given  to  each  interrogatory,  and  to 
every  part  of  each  interrogatory,  showing  whether 
the  fact  be  as  alleged  or  not,  or  whether  the  defend- 
ant knows  it  or  not,  or  whether  he  believes  it  or  not ; 
and  any  new  &ct  necessary  to  explain  it,  or  qualify 
it,  may  be  stated,  but  particular  care  should  be  taken 
to  show  what  answer  is  to  be  given  to  each  interro- 
gatory, and  any  statement  of  facts  not  contained  or 
alluded  to  in  the  bill  necessary  to  the  proper  under- 
standing of  the  defendant's  case,  should  be  separate- 
ly written  out ;  and  if  there  be  any  material  deeds  or 
documents  necessary  to  be  seen  by  counsel,  copies 
of  them  should  accompany  the  instructions.  It  is  a 
bad  practice  to  send  original  documents  for  this  pur- 
pose, as  they  are  liable  to  be  lost.  In  all  cases  where 
it  is  possible,  the  instructions  for  answer  should  be 
taken  from  the  defendant's  own  mouth,  for,  where 
that  is  not  done,  it  is  often  necessary  to  alter  the  an- 
swer after  it  has  been  drawn  by  counsel,''  which  oc- 
casions an  additional  expense  to  the  client  of  a  fee 

°  Gray's  Country  Solicitor's  Chancery  Practice. 
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to  counsel  for  reyising  it ;  **  and  where  tbe  draft  of 
ID  answer  is  altered  in  the  country,  and  counsel 
does  not  again  see  it  till  after  it  has  been  filed,  it 
often  happens  that  those  statements  he  has  not  seen 
ioterfere  greatly  with  his  view  of  the  case,  and  he 
finds  that  the  answer  has  been  put  in  a  very  differ- 
ent  way  from  what  he  would  have  drawn  it  had  he 
been  aware  of  those  facts  at  the  time  he  did  so. 
When  this  happens,  (and  it  is  not  unfrequently,)  it 
often  operates  greatly  to  the  prejudice  of  a  defend- 
ant's case.  In  some  instances,  it  even  occasions  his 
total  failure  in  the  cause,  and  as  a  general  rule,  no 
material  alterations  in  an  answer  should  be  made 
after  it  is  drawn,  without  laying  it  again  before 
counsel  to  approve  of  them*" 

Any  person,  whether  a  solicitor  or  not,  may  be 
appointed  a  commissioner  to  take  an  answer*  The 
plaintiff  is  entitled,  if  he  choose,  to  have  a  commis- 
sioner of  his  own  nomination  present  at  the  taking 
of  the  answer. 

Where  several  defendants  join  in  one  answer,  and 
cannot  meet  at  one  time  and  place,  two  commis* 
sioners  should  be  named  residing  at  each  place 
where  a  defendant  resides,  and  one  commissioner 
should  travel  from  place  to  place  to  take  the  answer 
of  each  defendant,  and  when  all  the  defendants^ 
have  been  sworn  to  the  answer,  that  commissioner 
delivers  it  to  a  messenger  to  bring  to  London  in  the 
usual  way. 

U  the  plaintiff  has  joined  in  commission,  it  will 
appear,  from  the  label  to  the  dedimus,  to  which  of 
tbe  plaintiff's  commissioners  the  notice  of  taking  the 
answer  is  to  be  given,  and  such  notice  should  be 
given  at  least  six  days  before  the  time  appointed  ; 
and  at  the  time  appointed,  the  plaintiff's  commis- 
sioner has  a  right  to  read  the  answer  if  he  chooses. 
Two  of  the  commissioners  must  be  present  at  the 
taking  of  the  answer,  and  the  fees  of  two  only  will 
be  allowed.  The  answer  having  been  engrossed  and 
signed  by  the  defendant,  (and  a  conscientious  com- 
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missioner  will  careftiUy  read  it  over  to  him,  partieu- 
larly  if  he  be  illiterate,  and  must  do  so  if  he  be  a 
marksman,)  they  proceed  to  take  it  in  this  manner : 
One  of  the  commissioners  takes  the  answer,  and  asks 
the  defendant  if  be  has  read,  or  heard  read,  that  bis 
answer  [or  answer  and  plea,]  or  [answer  and  de- 
murrer, or  plea  and  demurrer,]  or  [plea,  answer,  and 
demurrer,  as  the  ease  may  be,]  and  whether  he  ex- 
hibits it  as  his  answer  or  plea,  &c.i  as  before  to 
the  bill  of  complaint  of  A.  B^  (the  plaintiff.)  The 
defendant  answers  in  the  affirmative,  and  one  of  the 
commissioners  then  administers  to  him  the  oath  in 
the  following  form  : 

^*  You  swear  that,  what  is  contained  in  this  pour 
answer,  [orpleoy  or  plea  and  answer y']  as  far  as  con* 
cems  your  oum  act  and  deedy  is  true  of  your  own 
knowledge,  and  that  what  relates  to  the  act  and  deed 
of  any  other  person  or  persons  you  believe  to  he 
true.  So  help  you  God"  If  the  defendant  be  a 
peer  or  peeress,  the  answer  is  not  taken  upon  oath, 
but  on  protestation  of  honour,  which  may  be  admi- 
nistered in  this  form :  "  My  Lord^  so  muck  of  thif 
your  answer^  as  concerTis  your  own  acts  or  deeds, 
you  wage  your  honour  to  be  true,  and  so  muck  as 
concerns  the  acts  and  deeds  of  any  other  person  of 
persons  you  believe  to  be  true." 

The  caption  of  the  answer,  after  it  has  been  sworn 
to,  must  be  written  and  signed  by  the  commissioners. 
It  is  usually  written  at  the  foot  of  the  answer ;  they  most 
then  indorse  a  return  on  the  dedimus  in  the  following 
words :  *<  The  execution  of  this  commission  appears 
in  a  certain  schedtUe  lor  schedules,  if  more  than 
one  shin}  hereto  annexed;**  and  they  must  both  sign 
their  names  to  this  return.  The  answer,  when  takeui 
must  be  annexed  to  the  dedimus,  and  the  whole  fold- 
ed up  together  in  a  convenient  size  and  form,  so  as 
to  leave  out  the  label  of  the  dedimus.  It  should  then 
be  bound  round  with  tape,  at  the  crossings  of  which 
the  commissioners  affix  their  seals ;  they  then  inscribe 
their  names  in  the  vacant  spaces.    Each  commit 


ANSWERS  m  CHANCERY.  233 

sioner  is  eotitled  to  a  fee  of  thirteen  shillings  and 
fourpence  for  taking  the  answer ;  the  answer  thus 
taken  may  be  brought  to  the  Six  Clerks'  office,  by 
one  of  the  commissioners,  or  sent  up  by  a  messen* 
get,  to  whom  it  must  be  delivered  by  one  of  the 
commissioners  who  has  taken  it,  and  the  messenger 
must  know  from  whom  he  received  it,  and  must 
keep  it  in  his  possession  till  he  is  sworn  in  London. 
The  formal  parts  of  the  conclusion  of  most  answers 
are  the  denial  of  combination,  and  the  general  tra- 
verse. As  they  are  only  referred  to  in  the  drafls  pre- 
pared by  counsel,  the  forms  are  here  given  at  length. 

And  this  defendant  denies  [or,  these  defendants 
deny]  all  and  all  manner  of  unlawful  combina- 
tion and  confederacy,  wherewith  he  is  [or  they  are] 
charged  by  the  said  bill* 

Without  this,  that  there  is  any  other  matter, 
cause,  or  thing,  in  the  said  complainant's  bill  of 
complaint  contained  material  or  necessary  for  this 
defendant  [these  defendants]  to  make  answer  untOt 
and  not  herein  and  hereby  well  and  sufficiently 
answered,  confessed,  traversed,  and  avoided,  or 
denied,  is  true,  to  the  knowledge  or  belief  of  this 
defendant,  [these  defendants.]  All  which  matters 
and  things  this  defendant  is  [these  defendants  are] 
ready  and  willing  to  aver,  maintain,  and  prove,  as 
this  honourable  court  shall  direct,  and  humbly  prays 
[pray]  to  be  hence  dismissed  with  his  [their]  reason- 
able costs  and  charges  in  this  behalf  most  wrongfully 
flttstaiued* 

[Copi/  of  CounseVs  signature.'] 

[Defendant's  signature.l 


CHAPTER  X. 


APPOINTMENTS* 


Parties. 


Eodtali. 


Witneising 
pftrt. 


An  Appointment^  by  a  Feme  Covert,  of  Stock  in  ike 
Funds,  in  pursuance  of  a  Power  of  Appointment. 

This  indenture,  made,  &c.,  between  A.  B^  wife  of 
C.  D.,  of,  &c.,  of  the  first  part ;  C.  D.,  of,  &c^of  the 
second  part;  and  (trustees  of  the  settlement)  of  the 
third  pajrt.  iRecite  the  settlement  giving  the  power 
of  appointment,  with  such  power,  fully,  and  that  the 
marriage  was  duly  solemnizedJ]  And  whereas,  on 
or  about  the  day,  &c.,  the  said  Itrustees,^  at  the 

request  and  by  the  direction  of  the  said  A.  B.,  and 
with  the  approbation  of  the  said  C.  D^  (testified  by 
their  respectively  executing  these  presents,)  sold  the 
said  3  per  cent,  consolidated  bank  annuities,  and 
the  moneys  produced  by  such  sale,  after  deducting 
the  usual  commission  for  brokerage,  amounted  to  the 
sum  of  L.  •    And  whereas,  in  anticipation  of, 

and  with  a  view  to  the  appointment  intended  to  be 
hereby  made,  the  said  [trustees']  have,  at  the  like 
request  and  direction,  and  so  testified  as  aforesaid, 
paid  the  said  sum  of  L.  to  the  said  C.  D^  ss 

he  and  also  the  said  A.  B.  doth  hereby  acknowledge. 
Now,  this  indenture  witnessetb,  that,  in  pursuance  of 
the  power  or  authority  to  the  said  A.  B.  for  that 
purpose  reserved  in  and  by  the  said  recited  indeD- 


APPOINTMBNTS.  235 

ture  of  settlement,  and  by  force  and  virtue  thereof, 
and  of  every  other  power,  right,  and  authority  to  her 
given,  or  reserved,  or  in  any  wise  enabling  her  in 
this  behalf,  she,  the  said  A.  B.,  hath  directed  and  ap-  -Appoint- 
pointed,  and  by  this  present  deed  or  writing,  by  her  '^"^ 
sealed  and  delivered,  in  the  presence  of,  and  attested 
by,  two  credible  witnesses,  doth  direct  and  appoint 
that  the  said  3  per  cent,  consolidated  bank 

annuities  so  transferred  into  the  names  of  the  said 
trustees]  as  aforesaid,  or  the  moneys  which  have 
)een  produced  by  sale  thereof  as  aforesaid,  shall 
henceforth  belong  to,  and  be  the  absolute  property 
of  the  said  C.  D^  his  executors,  administrators,  and 
assigns.  And  this  indenture  further  witnesseth.  Farther  wit- 
that,  in  consideration  of  the  premises,  and  also  in  '^•■■•t**' 
consideration  of  the  said  sum  of  L*  so  paid  to 

the  said  C.  D.  by  the  said  [trustees']  as  aforesaid, 
they,  the  said  C.  D.  and  A.  B.  his  wife,  have  each  of  Release  of 
them,  hath  remised,  released,  and  for  ever  quitted  *["***"  '***™ 

1  •  111  i/»  i»i  "*e  sum  ap- 

claim,  and  by  these  presents  do,  &C.,  unto  the  said  pointed,  and 
[trustees,]  and  each  of  them,  their  and  each  of  their  au  actions, 
heirs,  executors,  and  administrators,  all  and  all  man- 
ner of  actions,  suits,  cause,  and  causes  of  action, 
suit,  controversy,  differences,  debts,  duties,  accounts, 
reckonings,  sum  and  sums  of  money,  and  all  other 
elaims  and  demands  whatsoever,  both  at  law  and  in 
^ttity,  which  they,  the  said  C.  D.  and  A  B.  his  wife, 
or  either  of  them,  their  or  either  of  their  executors 
or  administrators,  or  any  person  or  persons  on  his,  her, 
their,  or  any  of  their  behalf,  now  have  or  hath,  or  at  any 
time  or  times  hereafter,  can,  shall,  or  may  have,  claim, 
challenge,  or  demand  upon  or  against  the  said  [truS' 
^€s,]  or  either  of  them,  their  or  either  of  their  heirs, 
executors,  or  administrators,  for,  or  by  reason,  or  on 
account  of  the  said  L.  3  per  cent,  consolidat- 

ed bank  annuities,  or  any  part  thereof,  or  of  the  sale 
or  transfer  thereof,  or  upon,  or  by  reason,  or  on  ac- 
coant  of  the  payment  and  application  of  the  said 
moneys  which  arose  by  the  sale  thereof,  or  of  the  di- 


dauseto 
tmsteei. 
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vidends^and  annual  produce  ofthe  said  bank  annuities, 
Indemnity  previously  to  the  sale  thereof.  And  this  indenture 
-1  *^  witnesseth,  that,  in  consideration  of  the  premises,  the 
said  C*  D.  doth  hereby  for  himself,  his  heirs,  executors, 
and  administrators,  covenant,  promise,  and  agree  to 
and  with  the  said  [trusteest"]  their  executors  or  admi- 
nistrators, that  he,  the  said  C.  D^  his  heirs,  execu- 
tors, or  administrators,  shall  and  will,  from  time  to 
time,  and  at  all  times  hereafler,  well  and  effectually 
Mve,  defendt  keep  harmless  andindemnifiedy  the  said 
\_trusteeSi'\  their  executors  and  administrators,  lands 
and  tenements,  goods  and  chattels,  of,  from,  and 
against  all  actions,  suits,  and  other  proceedings,  at 
law  and  in  equity,  which  can,  shall,  or  may,  at  any  time 
or  times  hereafter,  be  broughti  had,  commenced, 
sued,  or  prosecuted  against  the  said  [trustees^']  or 
either  of  them,  their  or  either  of  their  heirs,  executors, 
or  administrators,  and  of,  from,  and  against  all  loss, 
costs,  charges,  damages,  and  expenses,  which  they,  or 
any  or  either  of  them,  shall  or  may  pay,  sustain,  or  be 
put  unto,  for,  or  by  reason,  or  on  account  of  the  said 
bank  annuities^  or  any  part  thereof,  or  of  the  sale  or 
tl'ansfer  thereof  as  aforesaid,  or  for,  or  by  reason,  or  on 
account  of  the  payment  or  application  of  the  mo- 
neys which  arose  by  the  sale  thereof  as  aforesaid,  or 
upon,  or  by  reason,  or  on  account  of  any  act,  matter, 
or  thing  in  anywise  relating  thereto, 
tn  witness,  &c. 

Appointment  of  a  Guardian  by  an  Infants 
Appointment.  Kuow  all  men  by  these  presents,  that  I,  [^.  A,]  off 
&c.,  spinster,  aged  years,  or  thereabouts,  daugb* 
ter  of  C.  B.,  late  oP,  &c.,  deceased,  have  chosen,  no« 
minated,  and  appointed,  and  by  these  presents  do 
choose,  nominate,  and  appoint  C.  D.,  of,  &c.,  to  be 

^  If  this  appointment  is  made  by  deed,  which  pnideoce 
would  dictate  as  the  proper  course,  it  will  be  liable  to  ft 
L.l,  158.  stamp.  i 
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mjgiiardiaii^  to  do,  execute,  and  perfono,  during 
my  minor itjy  alt  such  acts,  matters,  and  things  what- 
soever, for  me  aod  on  my  behalf,  relating  to  me  and 
my  estate,  as  a  guardian*^  may  or  ought  to  do. 

An  Election  and  Appointment  of  a  Guardian  by  a 

Minor y  of  Person  and  Estate^  with  Power  to  let 

Lands,  ^« 

Know  all  men  by  these  presents,  that  I,  A.  B^  Appointmcut. 
SOD  and  heir  of  T.  B.,  late  of,  &c^  being  of  the  age 
of  fourteen  years,  have  nominated,  elected,  and  ap- 
pointed, and  by  these  presents  do  nominate,  elect, 
aod  appoint,  P.  M.,  of,  &c.,  to  be  guardian  of  my 
person  and  estate,  until  I  shall  attain  the  age  oif 
twenty-one  years.  And  I  hereby  promise  to  be  ruled 
aod  governed  by  him  in  all  things  touching  my  wel- 
fare. And  I  do  also  hereby  authorize  and  empower 
the  said  P.  M.  to  enter  upon  and  take  possession  of 
all  and  every  my  messuages,  lands,  tenements,  here- 
ditaments, and  premises  whatsoever,  situate,  lying, 
and  being  io  ,  in  the  county  of  ,  or  else  - 

where,  w hereunto  I  have,  or  may  have,  any  right  or 
title,  and  to  let  and  sell  the  same,  and  receive  and 
take  the  rents,  issues,  and  profits  thereof,  for  my  use 
and  benefit,  during  the  term  aforesaid  ;  giving  unto 
the  said  P.  M.  full  power  in  the  premises ;  and  what- 
soever he  shall  lawfully  do,  or  cause  to  be  done  in 
the  said  premises,  by  virtue  hereof  I  do  hereby  pro- 
mise to  confirm. 

In  witness^  &c« 

^  To  prevent  the  neeessity  of  applying  to  the  chancellor, 
in  case  of  the  guardian's  incapacity  or  refusal  to  act,  it 
seems  advisable  to  add,  "  But  such  guardianship  to  cease  in 
case  the  said  [guardian]  should  go  to  reside  abroad,  refuse, 
or  become  incapable  to  act  in  the  said  guardianship,  or  be- 
come baaknipt  or  insolTent/' 
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Appointment,  hy  a  Father,  c/a  Ouardian  for  hie 

Son  after  hie  DeceaeeJ' 
Appointment.  Know  all  men  by  these  presents,  that  I,  A.  B.,  of, 
&c^  have  committed  and  disposed,  and  by  these  pre* 
sents  do  commit  and  dispose,  unto  P.  D.,  of,  &c^  the 
castody,  tuition,  and  education  of  my  son  A.  B., 
from  and  immediately  after  my  decease,  until  my 
said  son  shall  attain  his  age  of  twenty-one  years  ; 
and  if  it  shall  happen  that  the  said  P.  D.  shall  die  before 
me,  or  before  my  said  son  attains  his  age  of  twenty- 
one  years,  then,  and  in  such  case,  I  do  commit  and 
dispose  unto  I.  D.,  of,  &c.,  such  custody,  tuition,  and 
education,  after  my  decease,  and  the  decease  of  the 
said  M.  P.,  until  my  said  son  attains  his  age  of  twen- 
ty-one years  ;  and  desire  the  said  I.  D.  to  take  upon 
Mm  the  trouble  for  the  good  of  my  said  son. 

Appointment  of  a  Chaplain. 
Apsolatment.      Know  all  men  by  these  presents,  that  I,  the  Right 
Hon.,  &c.,  have  admitted,  constituted,  and  appoint- 

'  This  appointment  must  be  attested  hy  two  witnesses ; 
iVaughan,  177;7  Ves.348.)  By  12Car.II.c.24,thefatheris 
empowered,  hy  deed  or  will,  to  appoint  a  guardian  for  his  in- 
fant children,  whose  power  continues  till  the  age  of  twenty-one, 
or  any  less  time  the  father  may  appoint.  Whereas  the  guar- 
dianship of  the  piother,  (the  guardian  hy  nurture,)  or  the 
guardian  in  socage,  ceased  upon  the  ward  attaining  the  age 
of  fourteen  years.  If  the  father  is  dead  without  having  ap- 
pointed a  guardian,  and  the  infant  (by  reason  of  not  having 
by  descent  the  legal  estate  of  any  socage  lands, — of  which 
tenure  almost  all  freehold  lands  now  are, — and  the 
death  of  his  mother)  has  no  guardian  in  -socage  or  by  nur- 
ture, he  may,  if  of  the  age  of  seven  years,  appoint  a  guardian, 
whose  office  continues  till  twenty-one,  unless,  in  the  case  of 
a  female,  it  is  determined  by  her  previous  marriage.  (Harg. 
O.  Litt.  88,  b.  n.  13,  &c. ;  Mendes  v.  Mendes,  3  Atk.  624, 
1  Vez.  89 ;  Rex  v,  Toddington,  1  B.  and  Aid.  560  ) 

'  A  chaplain  must  be  retained  by  instrument  under  hand 
and  seal,  to  become  a  chaplain  witiiin  the  statute ;  an  ap- 
pointment by  word  only  is  not  sufficient.     (4  Bep.  90.) 
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ed,  aod  by  these  presents  do,  &c.,  the  Rev.  A.  B^ 
of,  &c^  to  be  my  domestic  chaplain,  to  perform  di- 
vine offices  within  my  house  or  chapel,  and  to  have, 
Bold,  and  enjoy  all  and  singular  the  benefits,  liberties, 
privileges,  advantages,  and  emoluments  due,  and  of 
right  granted,  to  the  chaplains  of  nobility  by  the  laws 
and  statutes  of  this  realm.    In  witness,  &c. 

Appointment  of  a  ParUh"  Clerk. 
Know  all  men  by  these  presents,  that  I,  C.  R.  C,  clerk,  Redtal  of  ta- 
rector  of  the  parish  of  S.,  in  the  county  of  L.,  have  ^^^^' 
nominated,  ordained,  and  appointed,  and  by  these  Appointment. 
presents  do  nominate,  ordain,  and  appoint  to  be 

the  parish-clerk  of  the  parish  church  of  S.,  and  in  the 
room,  stead,  and  place  of  A.  B.,  deceased,  the  late 
clerk  thereof,  and  the  said  office  to  have  and  execute 
by  himself,  his  deputy,  or  deputies,  for  and  dur- 
ing the  term  of  his  natural  life,  and  during  the 
same  time  to  have,  perceive,  receive,  and  take  all 
such  wages,  fees,  dues,  duties,  profits,  and  emolu- 
ments as  belong,  and  are,  and  shall  be  due  to  the  said 
office,  and  of  right  ought  to  belong  to  the  same,  in  as 
large  and  ample  a  manner  as  the  said  A.  B.,  or  any  of 
his  predecessors,  clerks  of  the  said  parish  of  S^  have 
had,  or  ought  to  have  had,  as  due  and  accustomed  to 
the  parish-clerk.  In  witness  whereof,  I,  the  said 
C.R.  C.,  have  to  these  presents  set  my  hand  and  seal, 
the       day  of  in  the  year  of  our  Lord  .* 

^  The  parish-clerk  is  regarded  bj  the  common  law  as  a 
person  having  a  freehold  in  his  office,  and,  therefore,  though 
he  may  be  punished,  yet  he  cannot  be  deprived  by  ecclesias- 
tical censures ;  but  for  misdemeaning  himself  in  his  office,  he 
may  be  punished  in  the  ecclesiastical  court  by  excom- 
munication, but  not  by  deprivation;  Gaudye*s  case,  (2 
Brownl  38.)  The  parish-clerk  is  generally  appointed  by 
the  incumbent,  but  by  custom  may  be  chosen  by  the  inhabit- 
iutts ;  and  if  such  custom  prevails.  It  is  considered  as  a  tem- 
poral or  civil  right  in  the  parish ;  and  the  archdeacon  is 
compellable  by  mandamus  to  confirm  the  object  of  their 
choice  by  swearing  him  into  office ;  Orme  v.  Pembertoa, 
<^Vo.  Car.  589 ;  2  Rol.  Ahr,  234  and  286. 
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AppoiMimetU  of  a  Gameketper,^ 
Know  ail  mea  by  these  presents,  thut  I,  A*  B^  of] 
Sec,  do  hereby  authorize,  appoint,  oonstitnte,  and 
empower  C.  D.,  of,  &c.y  to  ^be  gamekeeper  of       in 
and  to  my  said  manor  of  ,  and  dl  the  royalties^ 

rights,  members,  and  appurtenances  thereto  belongs 
ing,  during  my  pleasure,  to  keep  and  preserve  the 
game  within  and  upon  the  said  manor,  but  not  to  killor 
in  any  wise  destroy  or  pursue  the  same,  [(or)  with  M\ 
power,  licence,  and  authority,  within  and  upon  iny| 
said  manor,  to  kill  any  hare;  phesisant,  partridge,  or 
any  other  game  whatsoever,  for  my  sole  use  and  benei 
fit,  (or)  for  the  use  and  benefit  of  ,]  and  also  tq 

take  and  seize  all  such  guns,  bows,  greyhounds,  set^ 
ting-dogs,  lurchers,  or  other  dogs,  ferrets,  trammels, 
lowbells,  hays,  or  other  nets,  hare-pipes,  snares,  or 
other  engines,  for  the  taking  and  kiUing  of  coDies,| 
hares,  pheasants,  partridges,  or  other  game,  as  with^ 
in  the  precincts  of  my  said  manor  of  shall  be 

used  by  any  person  or  persons,  who,  by  law,  are  pro- 
hibited to  keep  or  use  the  same ;  and  I,  the  saidl 
do  hereby  authorize,  appoint,  constitute,  and 
empower  the  said  C.  D.  to  seize,  detain,  and  keep  for 
my  own  use,  all  and  every  net,  angle,  leap,  piche, 
and  other  engine,  which  he  shall  find  used,  or  laid,  or 
in  the  custody  or  possession  of  any  person  or  persons 
whomsoever,  fishing  in  any  river  or  fishing  whatso- 
ever, witlkin  my  said  manor,  without  my  conseot  ;and 
further,  I  do  hereby  give  and  grant  unto  him,  the  said 
C.  D^  during  my  pleasure,  full  power  and  authority 
to  do  all  and  every  other  act  and  acts,  thing  and 
things,  which  I  have  power  to  authorize,  and  which 
are  requisite  and  necessary  for  the  preservation  of 
the  game  within  the  said  manor,  and  for  the  disco* 
very  and  conviction  of  ofienders  in  the  destnictioD 
and  pursuit  of  the  same  against  the  laws  and  sU* 
ttttes  of  this  realm.    In  witness,  &c* 

"  This  is  liable  to  a  stamp  of  L.l«  15s.  55  Gao.  m.  cap. 
184. 
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A  concise  Form  of  an  Appointment  by  Mortgagor 

of  a  Receiver  ofMents,  to  secure  Interest  of  Money 

adeanced  to  him. 

This  indentore,  made,  &c«,  between  A.  B^  of^  &C.,  i  artiM. 
of  the  first  part,  C.  D.,  of,  &c^  of  the  second  part, 
and  £.  F.,  of,  &(%,  of  the  third  part,  \recite  the  mort' 
gagA'y    And  whereas  the  said  A.  B.,  for  better  se«  BadtaL 
caring  the  punctual  paymoit  of  the  interest  of  the 
said  sum  of  L.  ,  so  long  as  the  said  sum,  or  any 

part  thereof^  shall  remain  due  and  owing  unto  the 
said  C.  D^  upon  or  by  Tirtue  of  the  said  recited  se- 
curity, hath  agreed  with  the  said  C.  D.  to  appoint 
the  said  £.  F.  receiver  of  the  rents,  issues,  and  pro- 
fits of  dl  and  singular  the  said  premises  so  granted 
and  released  to  the  said  C.  D«  by  the  said  recited 
indenture,  as  aforesaid. 

Now,  this  indenture  witnesseth,  that,  in  pursuance 
of  the  said  recited  agreement,  and  in  consideration  of 
the  premises,  they,  the  said  A.  B.  and  C.  D.,  (but  as 
to  the  said  A.  B.,  at  the  request  and  by  the  direction 
of  the  said  C«  D^  testified  by  his  being  a  party  to  and 
executing  these  presents,)  have,  and  each  of  them  hath 
nominated,  constituted,  and  appointed,  and  by  these 
presents,  &c^  the  said  £.  F.,  to  be  the  receiver,  agent, 
and  attorney  of  them,  the  said  A.  B.  and  C.  D.,  in 
their  or  his  names  or  name  and  stead,  to  ask,  demand, 
colleot,  and  receive  all  and  every  the  rents  and  pro- 
fits whatsoever  of  or  arising  from  [the  said  , 
hereby  or  intended  so  to  be,]  or  all,  &c.,  and 
from  the  present  and  future  tenants  and  occupiers 
thereof  or  other  the  person  or  persons  liable  to  the 
payment  thereof,  as  and  when  the  same  shall  from 


'  If  the  receiver  be  appointed  for  better  securing  an  an- 
^ty,  recite  the  annuity-deed  as  to  the  grant  of  the  an- 
nuity;  "  and  that  for  the  better  securing  the  same,  the  said 
gnntor,  at  the  request,  &c.,  did  grant  and  release  unto, 
^',  to  hold,  &o.,  upon  eertain  trusts  therein  declared  oon- 
cemiog  the  same." 

L 
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time  to  time  become  due  and  payable ;  and,  in  case  of 
the  non-payment  thereof,  or  of  any  part  thereof,  to  take 
and  use  such  lawful  remedies  for  recovering  and  ob- 
taining payment  of  the  said  rents  and  profits,  or  any 
part  thereof  respectively,  by  action,  suit,  dntress,  or 
otherwise,  as  the  said  £•  F.  shall  think  necessary  or 
proper ;  and  also  to  perform  and  execute  all  other 
matters  and  things  needful  and  requisite  for  coBeet- 
ing  and  receiving  the  said  rents  and  profits,  as  folly 
and  effectually,  to  all  intents  and  purposes  whatso- 
ever, as  the  said  A.  B.  and  C.  D^  or  either  of  them, 
might  or  could  do  in  their  or  his  proper  persons  or 
person  ;  and  the  said  A.  B.  and  C.  D.  do  hereby  order 
and  direct  all  the  present  and  future  tenants  and  occu- 
piers of  the  said  ,  or  other  the  persons  or  per- 
son liable  thereto,  to  pay  unto  the  said  E.  F.  all  the 
rents,  issues,  and  profits  thereof,  for  the  purpose  here- 
inafter expressed.  And  it  is  hereby  agreed  and  de- 
clared, that  the  receipts  of  the  aaid  £.  F.  shall  be 
good  and  sufficient  discharges  to  such  tenants  or  oc- 
cupiers, or  other  person  or  persons,  for  such  rents,  is- 
sues, and  profits,  as  they  shall  respectively  pay  to  him. 
And  it  is  hereby  also  agreed  and  declared,  that  all 
the  rents,  issues,  and  profits,  which  shall  be  received 
by  the  said  £.  F.,  shall  be  held  upon  and  lor  the  trusts, 
intents,  and  purposes  hereinafter  mentioned ;  (that  is 
to  say,)  upon  trust,  in  the  first  place,  to  pay  and  dis- 
charge thereout  all  the  costs  and  expenses  which  he 
may  from  time  to  time  incur  at  be  put  unto,  in,  or 
about  the  collecting,  receiving,  and  recovering  the 
said  rents,  issues,  and  profits,  or  otherwise,  in  the 
execution  of  the  trusts,  powers,  and  authorities  her^y 
in  him  reposed ;  and,  in  the  next  place,  to  deduct  and 
retain  for  his  own  use,  as  a  compensation  and  satis- 
faction for  his  care,  pains,  and  trouble,  in  or  about 
the  premises,  such  sum  or  sums  of  money  as  shall  be 
equal  to  L.  for  everj*  L.100  received ;  and,  in 
the  next  place,  pay  the  costs,  charges,  and  expenses 
of  keeping  the  said  messuages  uid  prenuses  in  good 
repair  and  condition,  [and  so  insured  against  fire  as 
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aforeswd;]  and,  is  U»e  Best  pkcet  pay  to  the  said  A. 
E,  his  eiectttora»  admifiistratora>  pr  aasigjiSy  the  in* 
teresfc  from  tijae  to  time  to  grow  duo  upon  the  said 
soffl  of  L.         ,80  secured  as  stfoveaaid ;  and,  lastly^ 
do  and  shall  pay  to  the  said  [movlgagpr,]  his  heirs, 
exectttoFs,  admimstratOTs,  or  assigos^  the  clear  surplus 
and  residue  of  the  rents  and  profits  wbioh  shall  from 
time  to  tisae  remain  after  the  said  several  paymeata 
shall  be  made  thereout  a3  aforesaid ;  aud  the  said  £• 
F*  doth  hereb3r;  for  himself,  his  heirs,  executors,  and 
administrators,  covenant,  promise,  and  agree  with 
and  to  the  said  A.  B.,  his  [executors,  administrators,] 
and  assigns,  and  also  with  and  to  the  said  C.  D.,  his 
executors,  administrators,  and  assigns,  in  manner  fol- 
lowing ;  that  is  to  say,  that  he,  the  said  £.  F.,  shall 
and  will*  from  time  to  time,  so  long  as  he  shall  con- 
tinneito  be  such  receiver  as  aforesaid  of  the  said  rents, 
i^es,  and  profits,  use  his  utmost  endeavours  fully  to 
collect,  get  in,  and  receive  the  same ;  and  that  the 
^id  £.  F.  shall  and  will,  during  such  time,  and  so 
long  as  he  shall  continue  to  be  such  receiver  of  the 
said  rents,  issues,  and  profits  as  aforesaid,  truly  and 
punctually  pay  and  apply,  or  cause  to  be  paid  and 
applied,  the  same  or  such  part  thereof  as  shall  be  re- 
ceived by  him  in  manner  and  for  the  purposes  here- 
inbefore mentioned.  Provided  always,  and  it  is  hereby 
^d  and  declared,  that  the  said  C.  D.,  his  executors, 
^niinistrators,  and  assigns,  shall  not  in  any  wise  be 
^swerable  or  accountable  for  any  loss  that  may  be 
occasioned  by  reason  of  any  default  or  neglect  of  the 
said  E.  F,  or  for  any  misapplication  or  non-application 
oythe  said  £.  F.  of  the  said  rents,  issues,  and  profits, 
^\  any  part  thereof  respectively,  but  that  such  loss, 
misapplication,  or  non*application,  and  the  salary  or 
per  centage  of  the  said  E.  F.,  shall  be  wholly  borne 
^  paid  by  the  said  A.  B.,  his  executors,  admin i- 
s^^tors,  and  assigns.    Provided  also,  and  it  is  hereby 
^eed  and  declared,  that  the  said  £•  F.  shall  not 
^t  as  such  receiver  or  otherwise  in  the  execution 
^f  the  hereinbefore  mentioned  trusts  or  powers 
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until  some  one  half-yearly  payment  of  the  interest 
of  the  said  sum  shall  be  in  arrear  for  the  space 
of  one  calendar  month,  and  also  that  the  powers 
and  authorities  hereby  given  to  the  said  £.  F.  shall 
not  prevent  the  said  C  D.,  his  executors,  admini- 
strators, or  assigns,  from  using  or  exercising  all  or 
any  of  the  powers  or  remedies  hereinbefore  [or  by 
the  sdd  recited  indenture]  given,  limited,  or  reserved 
to  him  or  them^    In  witness,  &c. 


CHAPTER  XL 

APPRENTICESHIP. 

Apprenticeship  Indeniw^eSf  (to  a  Trade,) 

This  indenture,  madey  &c.,  witnesseth,  that  S.  J.,  by  witiicasiiig 
and  with  the  consent  and  approbation  of  his  father  p*^* 
the  said  D.  J.,  testified  by  his  executing  these  pre- 
sents, hath  put,  placed,  and  bound,  and  by  these 
presents  doth  put,  place,  and  bind  himself  apprentice 
to  the  said  J.  A.,  to  be  taught  in  the  [sciencey"]  trade, 
[or  business,^  of  in  all  its  branches,  which  the 

laid  J.  A.'now  useth  and  foUoweth,  or  shall  use  or 
practise,  and  with  him  as  an  apprentice  to  serve  from 
the  day  of  the  date  thereof,  for  and  during  and  unto 
the  fall  end  and  term  of  (seven  years)  from  thence  Term, 
next  ensuing,  and  fully  to  be  complete  and  ended ; 
daring  all  which  said  time  the  said  apprentice  his 
said  master  well  and  faithfully  shall  serve,  his  secrets 
keep,  his  lawful  commandsevery  where  gladly  do ;  hurt 
to  his  said  master  he  shall  not  do,  nor  willingly  suffer 
to  be  done  by  others,  but  the  same  to  his  power  shall 
let  or  forthwith  give  notice  thereof  to  his  said  m^ter ; 
the  goods,  moneys,  or  effects  of  his  said  master  he 
shall  not  embezzle  or  waste,  nor  lend  them  without  his 
consent  to  any ;  at  cards,  dice,  or  any  other  unlawful 
games  he  shall  not  play ;  taverns  and  ale-houses  he 
shall  not  haunt  or  frequent ;  fornication  he  shall  not 
commit ;  matrimony  he  shall  not  contract ;  from  the 
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Considen 
tion. 


Meat  and 
drink. 


service  of  bis  said  master  he  sball  not  at  any  time 
depart  or  absent  himself  without  his  said  master's 
leave ;  but  in  all  things  as  a  good  and  faithful  appren- 
tice shall  and  will  demean  and  behave  himself  towards 
his  said  master  and  all  his  during  the  said  term.  And 
the  said  [master,']  for  the  considerations  aforesaid, 
and  of  tiie  sum  of  L.  of  lawful  money  of  Great 

Britain  to  him  in  hand  well  and  truly  paid  by  the 
said  D.  J.,  the  receipt  whereof  he  does  hereby  admit 
and  acknowledge,  doth  hereby,  for  himself,  his  heirs, 
executors,  and  administrators,  covenant,  promise,  and 
agree  with  and  to  the  said  D.  J.,  and  also  with  and 
to  the  said  S.  J.,  and  each  of  them,  and  each  of  their 
executors  and  administrators,  that  he,  the  said  J.  A^ 
his  said  apprentice  the  said  trade  or  business  of 
as  aforesaid,  with  all  things  thereto  be- 
longing, shall  and  will  teach  and  instract,  or  other- 
wise cause  to  be  taught  and  instrncted,  for  and  dur- 
ing the  said  term  $  and  shall  and  will  also  find  and 
ftllmo^unto  the  said  apprentieefit  and  sufficient  meaU 
drink,  fcasking,  and  lodging,  during  the  said  term ; 
and  the  said  D.  J.  doth  herd^y.  fbr  himself,  his  heirs, 
executors,  and  administrators,  covenant  and  agree 
with  the  said  J.  A.,  his  executors  and  admiiristrators, 
that  he,  the  sud  D.  J.,  shall  and  will  find  and  pro- 
vide his  said  son  S«  J.  with  alt  proper  and  necessary 
clothes,  and  all  other  necessaries  except  his  board 
and  lodging.  And  it  is  hereby  deelared  and  agreed 
by  and  between  the  said  parties  to  these  presents,, 
that  in  case  the  said  J.  A.  shall  happen  to  die  within 
years  from  the  date  hereof,  the  escecutors  or  ad- 
ministrajtors  d£  the  said  J.  A.  shall  and  will  pay  or  re* 
fund  unto  the  said  D.  J.,  his  exectrtors  or  administra- 
tors,«the  €um  ef  twenty  pounds,  out  of  the  said  snm 
Peuiidtuge.  of  sixty  pounds.  Aiid  fer  the  true  performance  of 
all  'Und  every  the  covenants,  provisos,  and  agree- 
fluents,  mafUers  and  things  herein  eonkiimed,  Itke  said 
parties  heruk)  bind  themselves,  and  eaeh  binds  him- 
self to  the  dtkery  m  4he  sum  of  one  hundred  ptnmds. 
In  witness^  &o. 


In  caM  of 
death. 
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Articles  of  Apprenticeship,  (special  Form,) 
Articles  of  agreement,  indented,^  made,  and  con* 
claded  upon  this  day  of  ,  &Cm  between 

A.  B^  (mastery)  of,  &Ct,  of  the  first  part,  C.  D., 
(father^)  of,  &c^  of  the  second  part,  and  £•  F.,  (ap- 
prentice,)  of,  &c^  son  of  the  said  C.  D^  of  the  third 
part,  as  follows :  (that  is  to  say,)  the  said  A.  B.,  in 
consideration  of  the  sum  of  L.  ,  of  lawful  money  Conridera- 
o(  &c^  to  him  in  hand  well  and  truly  paid  by  the 
said  C  D^  at  or  before^  &c.,  the  receipt^  &c.,  and 
also  in  consideration  of  the  service  of  the  said  £.  F., 
to  be  done  and  performed  to  and  for  the  said  A.  B., 
and  of  the  covenants  and  agreements  hereinafter 
entered  into  by  the  said  C.  D.  and  £.  F.,  he,  the 
said  A.  Bi,  doth,  at  the  instance  of  the  said  C.  D^ 
and  by  and  with  the  consent  of  the  said  £.  F., 
{testified  by  his  being  a  party  to  and  signing  these 
presents,)  agree  to  take  and  receive  him,  the  said 
£•  F.,  as  his  apprentice  from  the  day  of  the  date 
hereof,  for  and  during  the  term  of  years  now 

next  ensuing.    And  he,  the  said  E.  F.,  hath  put  and  Apprentice 
placed^  and  by  these  presents  doth,  by  and  with  the  J^c^mt' 
coDsent  of  the  said  C.  D.,  (testified  by  his  being  a  of  parent. 
party  to  and  signing  and  sealing  these  presents,)  put 
and  place  himself  to  and  with  the  said  A.  B.  to 
serve  him  as  his  apprentice  from  the  date  hereof,  for 
the  said  term  of        years  ;  and  doth  hereby  promise 
and  engage,  that  during  all.the  said  time  he,  the  said 
£•  F.,  shall  and  will  faithfully,  diligently,  and  honestly 
serve  him,  the  said  A.  B.,  and  obey  and  perform  his  And  pro - 
lawful  commands,  and  shall  not  nor  will  absent  him-  ™^^  ^ 
self  from  the  service  of  his  said  master  without  his 
leave  during  the  said  term,  nor  unduly  or  negli- 
gently spend  or  waste  any  of  his  said  master's  mo- 
Qeys,  effects,  goods^  or  chattels,  which  shall  be  in 

'  Thisr  precedent  may  begin  by  way  of  indenture :  thus, 
"  This  indeuture,  made,  &c.,  between,  &e.,  vitnessetb,  that  in 
c<msideratioD,"  &c.,  (as  above.) 
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the  custody  of  or  entrusted  to  him  by  the  svid 
A.  B*9  or  which  shall  be  delivered  or  come  to  the 
hands  of  the  said  £•  F.,  by  the  order  or  appoint- 
ment of  the  said  A.  B.,  or  in  any  oth^  manner  on 
his  account,  during  the  said  term;  but  shall  and 
And  duly       will  well,  truly,  and  forthwith  account  for,  deliver, 
aocount.         and  pay  to  the  said  A.  B.,  his  executors,  admini- 
strators, or  assigns,  all  and  every  such  sum  and 
sums  of  money,  and  other  things,  which  he,  the 
said  £•  F.,  shall  receive,  have,  or  be  entrusted  with, 
or  which  shall  come  to  bis  hands  or  possession  for  or 
And  well  de-  ^q  account  of  his . Said  master.    And  also  shall  and 
meaahimMif.  ^.jj  .^  ^jj  things  demean  and  behave  himself  as  a 
good,  true,  and  faithful  apprentice  during  the  said 
term  in  all  other  matters  and  things  whatsoever. 
And  the  said  A.  B.,  in  consideration  of  the  premises, 
Master  cot»-   doth  hereby  covenant  and  agree  to  and  with  the  said 

rtra^t!''  *°"  ^'  ^•'.  *°<*  ^^^  ♦^^  ^^  ^-  P-  '^^  *^®  manner  following : 
(that  is  to  say,)  that  he,  the  said  A.  B.,  shall  and  wUl, 
during  the  said  term  of  years,  use  his  best  en- 

deavours to  teach  and  instruct,  or  cause  to  be*  taught 
and  instructed,  the  said  £.  F.,  as  his  apprentice,  in 
the  said  trade  or  business,  [or  profession,]  of  a 
and  in  all  things  incident  thereto.     And  also  shall 
and  will  find  and  provide  for  him,  the  said  £.  F.,  good 
And  find        and  Sufficient  meat,  drink,  and  lodging,  during  the 
meat,  Ac.       continuance  of  him,  the  said  E.  F.,  in  the  service  of 
coyenantby    him,  the  said  A.  B.*    And,  lastly,  the  said  C.  D.  doth 
wn^rfldditT,  thereby,  for  himself,  his  heirs,  executors,  and  admini- 
&c.  '  strators,  covenant,  promise,  and  agree  to  and  with 

the  said  A.  B.,  his  executors  and  administrators,  that 
the  said  E.  F.  shall  and  will  faithfully,  diligently,  and 

*  If  to  a  surgeon,  add  here :  "  And  further,  that  he,  the 
said  A.  B.,  shall  and  wiU  permit  and  allow  the  said  R  F., 
during  the  last  two  years  of  the  said  term,  to  resort  to  and 
attend,  two  days  in  every  week,  or  oftener  if  requidte,  the 
hospitsJ  of,  &c.,  in  and  for  his  fiirther  and  better  instruction 
and  improvement."  See  55  Geo.  III.  cap.  194,  and  6  Geo. 
IV.  cap.  133,  r«quirinf  a  service  of  five  years  to  an  apothe- 
cary previous  to  being  admitted  for  examination. 
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honestly  serve  the  said  A.  B.  as  his  apprentice  dur« 
iDg  the  said  term.    And  further,  that  he,  the  said  And  to  flad 
C  Dt  his  executors  or  administratorsy  shall  and  will,  ciotbM,  &c. 
at  his  own  expense,  find  and  provide,  or  cause  to  be 
found  and  provided,  to  and  for  the  said  £.  F.,  goody 
proper,  and  sufficient  clothes,  washing,  pocket- money^ 
medicines,  and  medical  attendance,  and  all  other  ne- 
cessaries (except  as  aforesaid)  during  the  said  term.    * 
In  witness,  && 

An  Assignment  of  Indentures  of  Appreniice$hvp* 
This  indenture,  made  the,  &c.,  between  C.  Jif  of,  &c*>  Fartiet. 
linen-draper^  (executor  of  the  last  will  and  testa- 
ment of  D.  R.,  late  of  the  same  place,  haberdasher, 
deceased,)  of  the  first  part ;  C.  D.,  of,  &c  gent.,  and 
B.  D.  his  SOD,  of  the  second  part ;  and  P.  T.,  of,  &c., 
of  the  third  part.     Whereas  the  said  B.  D.  did,  of  Bedtaioffor- 
his  own  free  will,  by  and  with  the  advice  and  consent  "'•'  "ticiea. 
of  the  said  C.  D.  his  father,  by  certain  indentures  of 
apprenticeship,  bearing  date,  &c.,  put  and  bind  him- 
self apprentice  to  the  said  D.  R^  to  be  taught  and 
instructed  in  the  art,  trade,  or  business  of  a  , 

which  the  said  D.  R.  then  used,  and  to  serve  the 
said  D.  R.  after  the  manner  of  an  apprentice  from 
thenceforth,  for  imd  during  and  unto  the  full  end 
and  term  of  seven  years  from  thence  next  ensuing, 
and  fully  to  be  complete  and  ended.     And  whereas  Bedtai  of 
the  said  D.  R.  departed  this  life  on  or  about  the,  ^|**^ '^^ 
&C.,  having  first  duly  made  and«  published  his  last  ofhis  wui. 
will  and  testament  in  writing,  and  thereby  appointed 
the  said  C.  J.  sole  executor  thereof.     And  whereas 
the  said  B.  D^  at  the  time  of  the  death  of  his  said 
master,  had  served  four  yearn  and  upwards  of  his  said 
term  of  seven  years.    Now,  this  indenture  witnesseth,  witaesMOi. 
that,  in  order  that  the  said  B.  D.  may  serve  out  the 
remainder  and  full  term  of  his  said  apprenticeship, 
and  be  fully  taught  in  the  said  art,  trade,  or  business 
of  a  according  to  the  purport  and  intent  of  the 

said  recited  indenture,  he,  the  said  C.  J.,  at  the  re- 
quest of  the  said  B.  D.,  and  by  and  with  the  ad- 
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vice  of  the  said  C.  D^  his  lather,  testified  by  their 
being  parties  to^  and  sealing  and  delivering  these 
Aeagnment.  presents,  hath,  and  by  these  presents  doth  fiilly  and 
absolutely  grant,  assign,  and  set  over  unto  the  siud 
P.  T.  all  the  right,  title,  interest,  duty,  serviee,  term 
of  years,  and  demand  whatsoever,  which  he,  the 
said  C.  J.>  hath,  or  can,  or  may  lawfully  have  in  or 
to  the  said  B.  D^  under  or  by  force  or  virtue  of  the 
siud  recited  indenture  of  apprenticeship,  as  executor 
of  the  said  D.  R.  deceased,  or  otherwise  howsoever. 
corenant  And  the  Said  P.  T.  for  himself,  his  executors,  and 
fromanignee.  administrators,  doth  hereby  covenant,  promise,  and 
agree  to  and  with  the  said  C.  D.,  his  executors  and 
administrators,  that  he,  the  said  P.  T^  shall  not 
only  sufficiently  teach  and  instruct,  or  cause  to  be 
taught  and  instructed,  to  the  best  of  his  abilities 
and  skill,  his  said  apprentice  in  the  said  art,  trade,  or 
business  of  a  ,  which  be  now  uses,  but  also 

shall  and  will  find  and  provide  for  him  meat,  drink, 
washing,  and  lodging,  meet  and  convenient  for  such 
apprentice,  during  all  the  said  term  of  three  years,  re- 
sidue and  remainder  of  the  term  of  seven  years,  as 
aforesaid.     In  witness,  &o. 

Ohservatxtms  on  Indentures  of  Apprenticeship, 
The  instrument  by  which  the  apprentice  is  bound 
must  be  indented  ;^  and  in  order  to  the  validity  of 
such  indenture,  it  is  necessary  where  the  apprentice 
is  an  infant,'  that  th^  term  of  apprenticeship  should 
be  for  a  period  of  seven  years  at  the  least,  tor  if  the 
term  should  be  for  a  less  period,  the  indenture  would, 
under  the  statute  of  the  dth  Elizabeth,  be  voidable  by 
the  parties  to  it.»  No  third  person,  however,  can 
avoid  the  indenture  on  that  ground,  and  a  settlemeot 

^  5  EUz.  c.  4,  sec.  25,  43;  Smith  v.  Birch,  1  Sesa.  Ca. 
222;  1  Bott.  528;  R.  v.  Margrave,  5  T.  R.  153. 

'  Smedley  v.  Gooden,  3  M.  and  S.  189;  Gnppy  i?.  Jen- 
nings, 1  Anst.  256 ;  Burnly  v.  Jennings,  6  £sp.  Rep.  8. 

*  Gray  V,  Cookson,  16  East,  13. 
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majf  therefore,  be  gained  bj  service  uader  a  biDding 
for  a  less  period.* 

£xcept  in  tbe  ease  of  parish  apprentices,  the  eon- 
currenee  of  the  party  bound  is  absolotely  necessary, 
the  father  having  no  power  to  iHod  his  ebitdren.^ 

The  master  eannot  assign  an  apprentice  against 
hk  will,  and,  indeed,  strictly  speaking,  the  contract 
of  apprenticeship  being  a  personal  trust,  an  appren- 
tice is  not  assignable  or  transmissable,  and  the  ap- 
prenticeship is  determinable  by  the  death  of  either 
party ;  but  nevertheless,  if  the  apprentice  serve  the 
assignee  or  representative  of  his  master  with  the 
consent  of  the  parties,  such  service  will  be  considered 
as  a  continuation  of  the  original  apprenticeship.^ 

Though  the  representatives  of  the  master  are  not 
bound  themselves  to  teach  their  testator^s  apprentice, 
and  are  not  able  to  compel  him  to  serve  them  if  they 
should  be  capable  of  affording  the  proper  instruction, 
yet  unless  they  procure  for  him  another  master,  or 
teach  him  themselves,  they  will  be  liable  in  damages 
for  the  non-performance  by  their  testator  of  the  co- 
venants, which  by  his  death  he  was  prevented  from 
fulfilling.*' 

By  the  custom  of  London,  a  freeman  may  turn 
over  his  apprentice  to  another  freeman,  and  such 
master  shall  have  the  same  benefit  of  the  apprentice's 
covenant,  and  the  apprentice  of  the  covenants  on 
the  part  of  the  master,  as  if  they  had  been  originally 
entered  into  with  each  other. 

The  master  to  whom  he  is  assigned  must  rely  upon 
the  covenants  entered  into  by  the  person  on  the  be- 
half of  the  apprentice  for  his  faithful  service  during 

*»  1  Burr.  Sett.  Cases,  91. 

^  R.  V.  Amesly,  3  B.  and  A.  584 ;  R.  v.  Ripon,  9  East, 
295. 

*  Hob.  134;  Bac.  Abr.  Master  and  Servant,  E.  1  Bott. 
584;  1  Salk.  66;  Dougl.  71. 

•  Rex  V.  Peek,  1  Salk.  66 ;  Rex  v.  Eakring,  1  Bott. 
583 ;  Baxter  v.  Burfeild,  Id.  581. 
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the  remainder  of  the  term ;  but  by  the  ctutom  of 
LondoDy  the  executors  of  the  master  are  boand»  in 
case  of  his  deaths  to  place  the  apprentice  with  another 
master,  (1  Salk.  66.)  It  has  been  decided,  that,  for 
the  purpose  of  gaining  a  settlement,  the  service  under 
an  assignment  will  suffice^  (11  East,  95.) 

Parish  apprentices  may  be  assigned  by  virtue  of 
32  Geo.  IIL,  cap.  67>  sec  7,    (II  East,  97.) 


CHAPTER  Xn. 


ASSIGNMENTS. 

Ah  dstignment  of  a  Term  to  attend  the  Inheritance. 

This  indenture  made,  &c^  between,  Scc^^^Reeite 
ike  instruvtent  creating  the  term^  and  that  by  mesne 
assignmentSf  Sfc^  it  became  vested  in  the  assigfior^ 
and  recite  the  conveyance  of  the  freehold  since  the 
kut  assignmenty  including  the  cotemporary  convey* 
once  or  mortgage  J]  And  whereas  it  hath  been  agreed 
between  the  parties  hereto,  that  the  said  and 

premises  should  be  assigned  by  the  said  A.  B.  unto 
the  said  G.  H.  for  all  the  residue  of  the  said  term  of 
five  hundred  years  upon  the  trusts,  intents,  and  pur- 
poses hereinailer  dedared.  Now,  this  indenture  wit- 
Qesseth,  that,  in  pursuance  of  the  said  recited 
agreement,  and  in  consideration  of  the  sum  of  five 
shiDings  by  the  said  G.  H.  paid  to  the  said  A.  B., 
the  receipt  whereof  is  hereby  acknowledged,  he,  the 
said  A.  B^  at  the  request,  and  by  the  direction  of  the 
said  C.  D.,  and  on  the  nomination  of  the  said  £•  F., 
testified  by  their  severally  executing  these  presents, 
hath  bargained,  sold,  assigned,  and  transferred,  and, 
&C.,  unto  the  said  G.  H.,  his  executors,  administra- 
tors,  and  assigns,  all  the  said  messuages,  farms,  lands, 
and  premises  hereinbefore  described,  [being  part  of  . 
the  messuages,  lands,  and  premises,]  and  comprised 
in,  and  demised  by,  the  hereinbefore  in  part  recited 


254  ASSIGNMENTS. 

indenture,  being  the  hereditaments  and  prenuses 
comprised  in  and  conveyed  by  the  said  in  part  re- 
cited indenture  of  lease  and  release,  [(or  if  it  is  uncer- 
tain what  part  of  the  premises  are  subject  to  the 
terniy)  all  so  many  and  such  part  of  the  hereditaments 
and  premises  described  in,  and  conveyed  by  the 
hereinbefore  in  part  recited  indenture  of  lease  and 
release,  as  were  comprised  in  and  demised  by  the 
also  hereinbefore  in  part  recited  indenture  of  , 

and  are  now  subject  to  the  said  term  of  five  hundred 
years,]  with  their  several  rights,  members,  and  ap- 
purtenances. And  all  the  estate,  right,  title,  interest, 
trust,  term,  and  terms  of  years,  property,  possession, 
benefit,  claim,  and  demand  whatsoever,  both  at  law 
and  in  equity>  of  ^im»  the  said  A.  B^  of,  in,  or  to 
the  same,  or  any  part  thereof  respectively.  To  have 
and  to  hold  the  said  ,  and  all  and  singular 

other  the  premises  hereby  assigned,  or  intei^ded  so 
to  be,  with  their  appurienances,  unto  the  said  G.  H., 
his  executors,  administrators,  and  assigns,  henceforth 
for  all  the  rest  and  remainder  of  the  said  term  of 
five  hundred  years  now  to  come  and  unexpired,  and 
for  all  other  the  estate,  term,  and  interest  of  the  said 
A.  6.  therein.  In  trust,  nevertheless,  for  the  said 
£.  F.,  his  executors,  administrators,  and  assigns,  for 
the  further,  better,  and  more  efiectually  securing  the 
payment  of  the  principal,  interest,  and  other  moneys 
intended  t6  be  hereby  secured,  and  to  permit  and 
suffer  the  same  term^  from  time  to  time,  to  be  as- 
signed and  disposed  of  for  that  purpose,  as  he,  the 
said  £.  F.,  his  executors,  administrators,  or  assigns, 
shall  from  time  to  time  direct  or  appoint,  and  in  the 
meantime  and  subject  thereto.  In  trust,  and  to  the 
end  and  intent,  that  the  same  term  may  attend  and 
wait  upon  the  freehold  reversion  and  inheritance  of 
the  said  hereditaments  and  premises  intended  to  be 
hereby  assigned,  in  order  to  protect  the  same  &om 
all  mesne  and  intervening  incumbrances,  if  any  such 
there  be,  and  to  be  from  time  to  time  subservient  to 
the  uses,  trusts,  interests,  and  purposes,  in  and  by  the 
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said  recited  indentore  of  release,  limited,  expiiesfled, 
aod  declared,  of  and  concerning  the  same. 

Assignment  of  a  Term  hy  Indorsement^  on' a  Pur- 
chase  of  the  Inheritance  hy  the  Owner  of  the 
Term, 

This*  indenture,  made,  &c.,  between  the  within 
named  A.  B.  of  the  one  part,  and  C.  D.,  of,  &c.,  of 
the  other  part.  [Recite  the  contract  for  the  jwir- 
cha%el\  And  whereas  bj  certain  indentures  of  lease 
and  release,  already  prepared  and  made  between,  &e., 
the  messuage,  lands,  and  premises,  within  mentioned 
and  described,  are  intended  to  be  conveyed  and  as* 
snred  by  the  said  unto  the  said  A.  B.,  his  heirs 

and  assigns  for  ever.  And  whereas,  in  order  to  pre- 
vent the  within  mentioned  term  of  ^v^  hundred 
years  now  subsisting  in  the  said  premises  from  being 
merged  in  the  reversion  and  inheritance  thereof,  it 
hath  been  agreed,  that,  previous  to  the  execution  of 
the  hereinbefore  mentioned  indentures,  the  said  mes- 
suages and  premises  shall  be  assigned  by  the  said 
A.  B.  to  the  said  C  D.  for  all  the  lesidue  of  the  said 
term  of  five  hundred  years,  for  the  purposes  herein- 
after mentioned.  Now,  this  indenture  witnesseth, 
that,  in  pursuance  of  the  said  purpose  and  agreement, 
and  in  consideration  of  five  shillings,  &c.,  he,  the 
said  A.  B.,  hath  bargained,  sold,  assigned,  and  trans- 
ferred, and,  &c.,  unto  the  said  C.  D.,  his  executors, 
administrators,  and  assigns,  all  the  within  described 
messuages,  lands,  and  premises,  with  their  several 
rights,  members,  and  appurtenances.  And  all  the 
estate,  &c.  [Habendum  as  in  last  precedent  cove* 
nant  by  A,  B.,  that  he  has  not  incumbered,"] 

Assignment  of  several  Terms* 
This  indenture,  &c.  [^Recite  the  creation  of  the 
oldest  temif  and  trace  it  as  in  an  assignment  of  a  sin- 
gle  term  to  thepresent  trustee^  and  do  the  same  as  to 
the  secondy  third,  and  each  other  term  successive- 
ly ;  then  recite  the  title  to  the  freehold  from  the  period 
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when  the  term^  which  ai  the  greatest  distance  of  time 
was  assigned  to  attend  the  inheritance  was  so  as* 
signed^  and  then  recite  the  agreement  to  assign,"] 
Now,  this  indenture  witnesset^b,  that,  in  pursuance 
of  the  said  recited  agreement,  and  in  consideration 
of  the  sum  of  five  shillings  by  the  said  Q.  R.  to  each 
of  them,  the  said  ['A.  B.,  £•  F^  and  I.  J^]  in  hand 
well  and  truly  paid,  the  receipt,  &c^  they,  the  said 
A.  B.,  £.  F.,  and  I.  J.,  at  the  request,  and  by  the 
direction  of  the  said  M.  W.,  and  upon  the  nonuna- 
tion  of  the  said  O.  P^  testified  by  their  severally  exe- 
cuting these  presents,  and  according  to  their  sev^al 
estates,  terms,  and  interests  therein,  have,  and  each 
of  them  hath, -bargained,  sold,  assigned,  and  trans- 
ferred, &c.,  habendum  for  all  the  rest,  residue,  and 
remainder  of  the  said  several  terms  of  2000  years, 
1000  years,  and  500  years  now  to  come  and  unex- 
pired, and  for  all  other  the  estate,  term,  and  interest 
of  them,  the  said  A.  B^  £.  F^  and  I.  J.  therein,  but 
upon  the  trusts,  intents,  and  purposes  hereinafter  ex- 
pressed, declared,  and  contained,  of  and  concerning 
the  same,  [add  covenant  against  incumbrances  conh 
mencing  as  follows;']  and  the  said  A.  B.  doth  hereby 
for  himself,  his  executors,  and  administrators,  and  as 
to  and  concerning  his  own  acts  and  defaults,  and  in 
respect  only  of  the  said  term  of  2000  years,  and  the 
premises  therein  comprised,  and  the  said  £.  F^  &c^ 
covenant  and  declare  with  and  to  the  said  Q.  R.,  his 
executors,  administrators,  and  assigns,  that  they,  the 
said  A.  B^  E.  F^  and  I.  J«,  &c.  [Bg  another  witness- 
ing  part  the  trustees  of  the  second^  f  our th^  and  sixth 
terms  must  assign  them  to  S.  T.,  and  covenant  with 
him  against  incumbrances.']  And  it  is  hereby  agreed 
and  declared,  between  and  by  the  said  partiefs  here- 
to, that  they,  the  said  Q.  U.  and  S.  T.  respectively» 
and  their  respective  executors,  administrators,  and 
assigns,  shall  and  do  henceforth  stand  possessed  ofi 
and  interested  in,  the  said  messuages,  lands,  and  pre- 

f  Trustees  of  the  Ist,  3d,  and  5th  terms. 
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take$,  for  the  respective  residues  of  the  said  several 
terms  of  years  so  hereby  assigned  to  them  as  afore- 
said.   Upon  trust,  &c. 

Ohurvathns  on  Deeds  of  Assignment  of  attendant 

Terms, 

In  the  recital  of  a  term  long  since  crcfiated  for  rais-  The  mod«  of 
ing  portions,  and  the  trusts  of  which  have  been  per-  *y^^^ 
fonned  or  become  unnecessary,  the  trusts  may  be  re-  for  nddsg 
ferred  to  briefly,  thus,  <<  upon  certain  trusts  therein  portions*  &c. 
declared,  and  since  performed  and  satisfied  or  dis- 
charged, or  become  incapable  of  taking  effect,'' (as  the 
f^ct  is.)     In  old  terms,  it  will  be  sufficient  to  recite  short  mode  of 
the  original  creation  of  the  term,  and  that  the  rever-  showing  the 
sioD,  freehold,  and  inheritance  of  the  premises  there-  ^^^^^in 
in  comprised,  have  become  vested  in  the  (vendor,)  whom  the  in- 
and  that  by  virtue  of  divers  mesne   assignment^  herftance  has 
&Cn  the  term  has  become  vested  in  the  trustee  to  at-  ^  and  ^" 
tend.    If  the  term  be  assigned  on  a  mortgage,  recite,  last  assign. 
"  that,  upon  the  treaty  for  the  loan  of  the  said  sum  of  °^«^*  ®'***® 
L.  ,  it  was  agreed  by  and  between  the  parties  **"** 

hereto,  that  the  said  term  of,  &c.,  and  the  premises 
therein  comprised,  should  be  assigned  by  the  said 
(trustee  of  the  term)  to  the  said  (trustee  for  the  mort- 
gagee,) for  better  securing  the  payment  to  the  said 
(mortgagor,)  his  executors,  administrators,  and  as- 
signs, of  the  said  sum  of  L.  ,  and  interest,  ac- 
cording to  the  covenant  for  payment  thereof,  con- 
tained in  the  said  recited  indenture  of  release,**  (the 
mortgage.)  If  the  term  was  created  for  raising  por- 
tions which  have  not  been  raised,  but  which,  on  a 
sale,  the  premises  are  intended  to  be  released  from,  it 
would  be  advisable  that  the  parties  entitled  thereto 
beneficially  should  join  in  the  assignment  of  the 
term  to  a  trustee  of  the  purchaser,  for  the  purpose  of 
assenting  to  the  assignment,  and  releasing  the  pre- 
mises fromi  their  claims* 

The  assignment  of  terms  may  be  shortened  very  Assignment 
considerably,  by  indorsement  on  the  last  assignment,  ^^onwraiTOt. 
by  which  means  the  recitals  will  commence  with  the 
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transactions  which  have  taken  place  in  regard  to  the 
inheritance  since  the  execution  of  that  deed ;  and 
such  assignment  may  be .  effected  by  way  of  deed- 
poll,  or  indenture ;  but  they  should  in  general  not 
be  assigned  in  the  conveyance  of  the  fee,  for  the 
owner  of  the  fee  would  thereby  be  precluded  from 
recovering  in  ejectment  on  his  own  demise,  for  the 
production  <^  the  conveyance  to  himself  would 
show  that  the  legal  estate  was  vested  in  another* 
As  to  the  As   one  term  will  merge  in  another  which   is 

^^®^^^°Mmmediately  reversionary  to  it,»  even  though  it 
other  which  should  be  foT  a  looger  duration  of  time  than  snch 
is  reversion-  reversionary  one,  it  is  the  practice,  when  a  number 
*^'  of  terms  in  the  same  estate  are  to  be  assigned,  to 

assign  them  alternately  to  two  trustees ;  one  trustee 
takes  the  first,  third,  aiid  fifth,  &c^  according  to  the 
priority  of  their  creation,  and  the  other  trustee  the 
second,  fourth,  sixth,  &c.''  By  these  means  none  of  the 
terms  vested  in  either  of  the  trustees  are  immediate- 
ly reversionary  to  any  of  the  others  vested  in  the 
same  trustee,  which,  so  long  as  the  terms  are  subsist- 
ing, prevents  the  merger,  and  by  this  plan  two  tms- 
tees  are  sufficient  for  any  number  of  terms.  (See 
Notes  to  Morley,  Coote,  and  Coventry's  edition  of 
Watk.  Conv.  p.  42—93.  Butter's  edition  c^  Co. 
Litt.  208,  a.  n.  1,  and  cases  there  referred  to.  See 
mode  of  assignment,  ante,  p.  255.)  In  practice,  it  is 
the  general  rule  for  a  purchaser  or  mortgagee  to  re- 
quire.an  assignment  or  surrender  of  all  terms,  which 
have  been  previously  assigned,  to  attend  the  inherit- 
ance, also  of  all  outstanding  terms,  which  have  never 
been  so  assigned,  as  the  doctrine  of  a  presumed  sur- 
render is  not  to  be  relied  on,  and  cannot  be  mun- 

4 

tained  against  an  actual  assignment  procured  by  an- 
other person.    (Doe  fs  Hilder,  2  Bam.  and  Aid. 
710 ;  and  see  6  Madd.  542 ;  Brod.  and  Bing.  671.) 
A  purchaser  for  a  valuable  consideration  can,  by 

'  Hughes  V,  Robothan,  Cro.  Eiiz.  902. 
h  2  Preston  Cony.  127,  and  3  Id.  206. 
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baying  a  term  held  in  trust  for  fainit  protect  himself 
from  all  titles  and  incumbrances,  except  specialty 
debts  to  the  crown,*  created  since  the.  commence- 
ment of  the  term  of  which  he  had.  not  notice  at  the 
time  he  purchased,  and  this  protection  he  is  entitled 
to,  though  he  may  had  notice  at  the  time  he  procn* 
red  the  assignment  of  the  term.^ 

By  neglecting  to  procure  the  assignment  of  a 
term,  a  purchaser  not  only  loses  the  benefit  of  its 
protection,  but  may  find  it— >-in  the  hands  of  another, 
who  has  taken  advantage  of  his  neglect— a  formi- 
dable weapon  against  his  own  titW 

Though  in  general  a  purchaser  cannot  avail  him« 
self  of  a  term  as  a  protection  against  an  incumbrance 
of  which  he  had  notice  at  the  time  he  purchased,  yet 
this  rule  is  not  i^pplicable  to  dower  for  a  purchaser, 
notwithstanding  he  had  notice  of  the  marriage  at 
the  time  he  purchased,  may  defend  himself  by  a  term 
against  the  widow's  claims.™  A  mortgagee,  or  party 
daiming  under  a  marriage  settlement,  as  well  as  a 
purchaser  in  the  common  sense  of  the  word,  are  en«- 
titled  to  the  protection  of  a  term ;  but  a  volunteer, 
though  he  must  prevail  at  law,  would  not  be  permit- 
ted in  equity  to  set  up  a  term  against  a  purchaser 
for  valae.*" 

A  declaration  of  trust  is  sometimes  with  a  view 
to  avoiding  some  little  expense,  adopted  instead 
of  an  assignment ;  but  such  a  plan  can  never  be 
reoommended ;  for,  if  the  trustee  should  be  so  in- 
dined,  he  might,  notwithstanding  such  declaration  of 
trust,  make  a  valid  legal  assignment  of  the  term,  to 

*  The  King  v.  Smith,  Sagd.  V.  and  P.  App.  xvii. 

^  Goodtitle  v,  Jones,  7  T.  R.  43 ;  Maundrell  r.  Maun- 
drdl,  10  Ves.  271. 

I  Goodtitle  v.  Morgan,  1  T.  R.  755. 

""  Maundrell  v.  Maundrell,  10  Ves.  270 ;  Mole  v.  Smith, 
1  Jac.  and  Walk.  665. 

»  Bond  V.  Hopkins,  1  Sch.  and  Lef.  429 ;  White  v.  San- 
some,  3  Atk.  412;  Pulrertoft  v,  PulTertoft,  18  Ves.  90; 
Backle  v.  Mitchell,  idem,  110. 
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a  person  claiming  an  adverse  title,  who,  if  lie  had  do 
notice,  could  avail  himself  of  it,  but  where  the  term 
is  assigned  to  a  trustee,  he  cannot  make  out  his  title 
to  it  without  producing  the  assignment  to  himself, 
which  would  at  once  show  that  he  was.  a  trustee, 
and  thereby  destroy  the  equitable  title  of  his  as- 
signee. 

Assignment  of  a  Leasehold  for  years. 

This  indenture,  made,  &c.,  between,  &c. 
[Recite  the  instrument  creating  the  term,  setting  out 
the  parcels  fully  ^  and  also  the  several  assignfnents  if 
not  numerous^  otherwise,  that  by  divers  mesne  as- 
signments, Sfc,  and  ultimately  In/  the  last  assignment 
the  term  became  vested  in  the  assignor,  and  recite  the 
contract  for  purchase^  Now,  this  indenture  wit- 
nesseth,  that,  in  pursuance  of  the  said  agreement, 
and  in  consideration,  &c.,  he,  the  said  ,  hath 

granted,  sold,  assigned,  and  transferred,  and  by 
tiiese  presents  doth,  &c.,  all  and  singular  the  said 
messuage,  lands,  and  premises  hereinbefore  describ- 
ed,^ and  which  premises  are  now  in  the  occupation 
of  ,  and  all  other  the  premises  comprised  in 

and  demised  by  the  hereinbefore  in  part  recited  in- 
denture, of  and  all  and  singular  the  rights, 
members,  and  appurtenances  to  the  said  premises, 
or  any  part  thereof  belonging  or  appertaining,  and 
all  the  estate,  right,  title,  interest,  benefit,  claim,  and 
demand  whatsoever,  both  at  law  and  in  equity,  of 
him  the  said  [assignor]  in,  to,  and  out  of  the  said 
premises,  and  every  part  thereof,  to  have  and  to  hold 
the  said  messuage,  lands,  and  other  the  premises 
hereby  assigned,  or  intended  so  to  be,  unto  the  said 
his  executors,  administrators,  and  assigns 
henceforth,  for  all  the  residue  and  remainder,  now 
to  come  and  unexpired,  of  the  said  term  of 


®  Where  the  term  is  created  by  a  will  or  other  mstnnnent, 
in  which  the  parcels  are  not  set  out  fully,  then  the  parcdfl 
must  be  described  here. 
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years,  granted  by  the  hereinbefore  in  part  recited 
iodenturey  of  the  day  of  as  aforesaid, 

and  for  all  other  the  estate,  term,  and  interest  of 
him,  the  said  [assignor,]  in  the  said  premises,  or 
anypart  thereof,  subject,  nevertheless,  to  the  payment 
of  the  rent,  and  the  observance  and  performance  of 
the  covenants,  conditions,  and  agreements  reserved 
and  contained  in  and  by  the  said  last  mentioned  in- 
denture, and  which,  on  the  part  of  the  lessee,  hi» 
executors,  administrators,  or  assigns,  ought  hence- 
forth to  be  paid,  observed,  and  perfomied.  [^Add 
covenants  on  the  part  of  the  assignor  that  the  lease 
is  valid,  that  he  hath  power  to  assign,  for  quiet  en- 
joyment, free  from  incumbrance,  and  for  Jurther  as- 
surance,  and  a  covenant  by  the  assignee,  that  he  will 
pay  the  rent  and  perform  the  covenants,']^  In  wit- 
ness, &c. 

Variations, 
If  in  the  assignment  of  a  lease  a  policy  of  insur-  whenapoucj 
ance  be  included,  the  same  may  be  recited,  and  in  SiJJ^*d©ed. 
the  testatum  part,  immediately  sdler  the  parcels,  say, 
**  and  the  said  policy  of  insurance ;"  and  in  the  ha- 
bendum of  the  premises  for  the  residue  of  the  term» 
say,  "  together  with  all  benefit  and  advantage  to  ac- 
crue from  the  said  policy  of  insurance ;"  and  if  fix-  ^^^^  ^- 
tures  are  assigned,  the  same  may  be  done  at  the  end  ^^^"^ 
of  the  covenants,  with  another  witnessing  part,  after 
reciting,  ''  that  the  said  fixtures  and  things  mention- 
ed in  the  schedule  hereunder  written,   have  been 
agreed  to  be  taken  to  by  the  said"  [assignee,]  then 
assign  all  and  singular  the  fixtures,  matters,  and 
things  mentioned  and  set  forth  in  the  schedule  there- 
under written,  to  hold  unto  the  said  [assignee,]  his 
executors,  administrators,  and  assigns,  for  his  and 
their  own  proper  goods  and  efiects. 

*  This  covenant  cannot  he  required  by  assignees  of  a 
bankrupt ;  Wilkins  v.  Fry,  1  Mer.  244 ;  nor,  it  would  seem, 
oa  any  assignment  subsequent  to  that  by  such  assignees. 
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Observations  on  the  Assignment  of  long  Lease- 

hold»» 
It  should  be  seen  that  the  original  lease  is  vaUdi 
and  that  there  has  been  a  regular  seriea  of  legal  as- 
signments, or  other  transmissions ;  that  the  adiuoi- 
strations  and  probates  have  been  granted  by  the  pro- 
per eourt,  and  Uiat  the  purchaser  can  have  the  pos- 
session of  the  original  deed  oreating  the  terni)  or 
that  he  can  avail  himself  of  it  whenever  he  may 
have  occasion  for  its  production*     A  bond  may 
be  given  by  the  assignee  for  payment  of  the  roit 
and  pei^ormaiice  of  the  covenants^  or  the  aaslgoor 
should  have  a  counterpart  of  the  assignment.    In 
tracing   a  line  of  representation  it  shouki  be  re- 
membered, that  the  administrator  of  an  executor,  or 
the  executor  of  an  administrator,  does  not  represent 
the  original  testator  or  intestate,  the  intervention  of 
an  administration  destroying  the  power  of  trans- 
mis^n  of  the  representative  character,  and  making 
necessary  the  grant  of  an  administratii«n  de  henis 
non.     Upon  the  death  of  one  of  several  executors, 
the  representative  character  does  not  devolve  ii|)on 
his  representatives,  but  vests  solely  in  the  awi- 
vors,  even  though  they  should  not  have  f:^ved; 
but  if  the  survivor  dies  without  haying  proved,  his 
executor  will  not  represent  the  origiaal  testator,  and 
an  admimstration  of  the  goods  unadmidtstero^  or 
de  bonis  non^  as  it  is  generally  oalled»  must  be  taite) 
out. 


ASSIGNMENTS  OP  CB<M5SS-  IN  ACTIOK. 

An  Assignment  of  a  Debt* 

Parties.  'j'^^jg  indenture,  made,  &c.,  betwees  A.  B,,  of,  &&> 

of  the  one  part,  and  C.  D.,  of,  &c.,  of  the  other  part. 

Recital.         Whereas,  £.  F.,  of,  &e^  is  indebted  unto  the  said 

A.  B.  in  the  sum  of,  &C.,  for,  &c.    And  whereas  the 

said  A.  B.  hath  agreed  with  the  said  G.  D.  to  aaaign 
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to  him  the  said  debt»  in  oonsideration  of  the  sum  of, 

&C     Now,  THIS  INDBNTUBB  WITNESSETH,   that,   ID  Operative 

pursuance  of  the  said  agreement,  and  in  considera-  ^^^^' 
tioD,  &c.,  the  receipt,  &c^  he^  the  said  A.  B.,  hath 
bargained,  sold,  assigned,  transferped,  and  set  over, 
and  by  these  presents  doth,  &c«,  unto  the  said  C.  D., 
his  executors,  administrators,  and  assigns,  all  that 
the  said  debt  or  sum  of  L«  so  now  due  and 

owing  unto  him  the  said  A*  B.  by  the  said  £.  F., 
and  aJl  the  estate,  right,  title,  interest,  olaim,  and  de- 
mand whatsoever,  both  at  law  and  in  equity,  of  him 
the  said  A.  B.,  of,  in,  or  to  the  same  or  any  part 
thereof;  to  have,  hold,  receive,  and  take  the  said 
debt  or  sum  of,  &o.,  and  other  the  premises  hereby 
assigned,  or  mentioned,  or  intended  so  to  be,  unto  and 
by  him  the  said  C.  D.,  his  executors,  administrators, 
and  assigns,  to  and  for  his  and  their  own  proper  use 
aad  benefit.*^  And  for  the  better  and  more  eflfee- i^terofat- 
tually  enabling  the  said  C.  D<,  his  executors,  admi-  ^^^\ 
oistrators,  and  assigns,  to  enforce  the  payment  of, 
and  receive  the  said  assigned  premises,  be,  the  said 
^  B.,  hath  made,  deputed,  constituted,  and  appoint* 
ed»  and  by  these  presents  doth  irrevocably  make,  de« 
pate,  constitute,  and  appoint  the  said  C.  D^  his  exe- 
cutors, administrators,  and  assigns,  his  true  and  law- 
ful attorney  and  attorneys,  for  him,  the  said  A.  B., 
and  in  his  name,  and  in  the  name  or  names  of  his 
tteeutors  or  administrators,  but  for  the  sole  and 
proper  use  and  benefit  of  the  said  C  D.,  his  execu* 

**  The  habendtim,  mth  a  short  power  of  attorney  in  re- 
i^  to  any  personalty,  may  run  thus :  "  To  hare  and  to 
bold,&a,  t(>gether  with  full  power  and  authority,  (which  the 
s^d  A.  B.  doth  hereby  give  and  grant  to  and  for  the  said 
^'  B.,  las  executors,  administrators,  and  assign,)  in  the 
D^u&e  of  the  said  A.  B.,  to  ask,  demand,  sue  for,  recover,  re- 
ceive, sign,  and  give  full  and  absolute  acquittances  and  dis- 
charges in  writing  for  the  said,  &c.,  and  other  the  premises 
hereby  assigned,  as  and  when  the  same  shall  become  due  or 
PiyiUe." 
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(D«bt.>  torsy  administrators,  and  assigns,  to  demand,  sue  for, 
recover,  and  receive  from  the  said  £.  F.,  and  all  and 
every  other  the  person  or  persons  to  whom  it  shall 
and  may  belong  to  pay  the  same,  the  said  debt  or 
sum  of  L.  ,  together  with  all  and  every  the 

sum  and  sums  of  money  from  time  to  time  to  grow 
due  or  be  payable  in  respect  thereof ;  and  npon  non- 
payment thereof,  to  use  and  take  all  such  lawful  and 
•     equitable  ways  and  means  for  obtaining  or  reeo▼e^ 
ing  the  same,  as  shall  be  deemed  necessary  or  expe- 
dient in  that  behalf;  and  on  payment  thereof,  to 
give  sufficient  releases  and  discharges  for  the  money 
due  thereon :  and  one  or  more  attorney  or  attorneys, 
under  him  the  said  C.  D^  his  executors,  administra- 
tors, or  assigns,  for  any  of  the  purposes  aforesaid,  to 
nominate,  substitute,  or  appoint,  and  from  time  to 
time  to  remove  and  displace,  as  he  or  they  shall 
think  fit ;  he  the  said  A.  B.  hereby  transferring  and 
giving  unto  the  said  C.  D^  bis  executors,  admini- 
strators, and  assigns,  his  full  and  whole  power  sod 
authority  in  the  premises  to  every  intent  and  pur- 
pose, and  ratifying  and  confirming,  and  promisiog 
and  agreeing  to  ratify  and  confirm,  all  and  whatso- 
ever he  or  they  shall  lawfully  do,  or  cause  to  be 
done  in  or  about  the  premises,  by  virtue  of  these 
corenaatby    presents.    And  the  said  A.  B.,  for  himself,  his  heirs, 
Saftte  debt  ^xecutors,  and  administrators,  doth  hereby  covenant, 
it  Bobsirtixig.   promise,  declare,  and  agree,  with  and  to  the  said 
C.  D.,  his  executors,  administrators,  and  assigns,  in 
manner  following;   (that  is  to  say,)  that  for  and 
notwithstanding  any  act,  deed,  matter,  or  thing 
whatsoever,  by  him  the  said  A.  B.  made,  done,  oooi* 
mitted,  or  suffered  to  the  contrary,  the  said  debt  or 
sum  of  L.  is  still  due  and  owing  to  him  the 

Good  right  to  said  A.  B. ;  and  that  for  and  notwithstanding  any 
•^8^  such  act,  deed,  matter,  or  thing,  as  aforesaid,  be, 

the  said  A.  B^  at  the  time  of  the  sealing  and  deli- 
very of  these  presents,  hath  in  himself  good  right, 
and  full  and  lawful  power  and  authority  to  assign 
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and  transfer  the  said  debt  or  sum  of  L.        and  pre-  (Debt.) 
mises  unto  the  said  C.  D.,  his  executors,  administra- 
tors, and  assigns,  in  the  manner  aforesaid,  and  ac- 
cording to  the  true  intent  and  meaning  of  these  pre«> 
sents.    And  that  he,  the  said  A.  B^  his  executors  or  win  not  re- 
administrators,  shall  not,  nor  will  at  any  time  here-  ceire the  debt, 
after,  revoke,  annul,  or  make  void  the  aforesaid 
power  or  authority  hereby  given  to  the  said  C.  D., 
his  executors,  administrators,  and  assigns,  or  receive 
the  said  debt  or  sum  of  L.         ,  or  any  part  thereof, 
or  make,  do,  execute,  or  knowingly  occasion  or  suf- 
fer any  act,   deed,   matter,   or   thing  whatsoever, 
whereby,  or  by  means,  or  in  consequence  whereof, 
the  said  C.  D.,  his  executors,  administrators,  or  as- 
signs, shall  or  may  be  prevented  or  hindered  from 
recovering,  enforcing  payment  of,  or  receiving  the 
same,  or  any  part  thereof.     And  also,  that  he,  the  Further  ae- 
said  A.  B.,  his  executors  and  administrators,  shall  sonmoe.. 
and  will,  at  any  time  or  times  hereafter,  at  the  re- 
quest and  expense  of  the  said  C.  D.,  his  executors, 
administrators,  and  assigns,  do  and  execute  all  such 
further  and  other  lawful  and  reasonable  acts,  deeds, 
matters,  assignments,  and  things  whatsoever,   not 
only  for  the  better  and  more  effectually  and  satisfac- 
torily assigning  the  said  debt  or  sum  of  L.     unto  the 
said  C.  D.,  his  executors,  administrators,  and  assigns, 
hat  also  for  assigning  the  same  unto  any  other  per- 
son or  persons  whomsoever,  and  enabling  the  said  C. 
^•1  his  executors,  administrators,  and  assigns,  or 
such  person  or  persons,  to  recover  and  receive  the 
same,  to  and  for  his  and  their  own  proper  use  and 
benefit,  or  otherwise,  as  by  him  or  them,  or  his  or 
their  counsel  in  the  law,  shall  be  reasonably  advised 
or  required.     And  the  said  C.  D.  doth  hereby  for  Corenant  by 
himself,  his  heirs,  executors,  and  administrators,  co-  JJ^^m^*** 
venant,  promise,  and  agree  with  and  to  the  said  A.  assizor/ 
Bi,  his  executors,  administrators,  and  assigns,  in  man- 
ner following ;  (that  is  to  say,)  that  he,  the  said  C. 
^n  his  executors,  administrators,  and  assigns,  shall 
2nd  will,  from  time  to  time,  and  at  all  times  here- 
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after,  save,  defend,  keep  harmless,  and  indemnified, 
the  said  A.  B*,  his  heirs,  executors,  and  administra- 
tors, of,  from,  and  against  all  costs,  charges,  dama- 
ges, and  expenses  whatsoever,  which  shall  or  may 
be  recovered  against,  or  in  any  manner  become 
payable  by  the  said  A.  B.,  his  executors  or  admi- 
nistrators, for  or  by  reason  or  means  of  any  action, 
suit,  or  other  legal  or  equitable  proceeding,  which 
shall  or  may  be  brought  or  prosecuted  by  him,  the 
said  C.  D.,  his  executors,  administrators,  or  assigns, 
in  the  name  or  names  of  him,  the  said  A.  B.,  his  exe* 
cutors  or  administrators,  by^  virtue  of  these  presents, 
'  or  of  any  power  or  authority  herein  contained. 
In  witness,  &c. 

Assignment  of  a  Bondy  {with  Instructions  as  to 

Variations.) 
This  indenture,  made>  &c.,  between  A*  B.,  (as- 
signor,)  of  the  one  part,  and  C.  D.,  (assignee^)  of  the 
other  part.  [Recite  the  bond,  of  whatever  description 
it  may  he,  and  if  a  judgment  he  obtained  by  a  wot^ 
rant  of  attorney ^  recite  the  same  ;  or,  if  Judgment  toas 
obtained,  in  an  action  of  debt  upon  the  bond,  re- 
cite it  as  such  :  for  forms,  see  JReeitalsJ]  And  whereas 
there  remains  due  to  the  said  A.  B.  the  sum  of,  &c  for 
principal  and  interest  on  the  said  bond ;  and  whereas 
the  said  A.  B.^  in  consideration  of  the  sum  of,  &c^ 
hath  agreed  to  assign  the  said  recited  bond  and  all 
principal  and  interest  moneys  thereby  secured.  Now, 
&C.,  that  in  pursuance  of  the  said  agreement,  and  in 
consideration  of  the  sum  of,  &C.,  in  hand  well  and 
truly  paid  by  the  said  C.  D.,  at,  &c.,  the  receipt,  &c^ 
he,  the  said  A.  B.,  hath  bargained,  sold,  assignedt 
transferred,  and  set  over,  and  by  these  presents  doth, 
&c.,  all  that  the  hereinbefore  recited  bond  or  obliga- 
tion  of  the  said  (obligor,)  and  also  all  that  the  penal 
sum,  and  also  all  benefit  and  advantages  whatsoever 
to  be  had  or  derived  thereupon.     {^Tfthe  assignmeiU 
be  of  a  judgment  recovered  on  the  bond,  say,  "  aW 
that  the  said  bond  or  obligation  of  the  said  {Migor^ 
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together  with  the  judgment  reeoyered  thereon  as  (Bond.) 
aforesaid,  and  ail  b^efit  and  advantage  to  be  had  or 
derired  therefipom^  or  from  any  prooess,  extent,  or 
other  exeeutions  or  execution  to  be  thereupon  had, 
sued  out,  or  executed ;]  and  all  the  right,  title,  in-  Habendum, 
terest,  &(%,  to  have  and  to  hold  the  said  bond  or 
obligation,  penal  sum,  and  other  the  premises  hereby 
assigned,  or  intended  so*  to  be,  unto  the  said  C« 
D^  his  executors,  administrators,  and  assigns,'|to 
and  for  his  and  their  own  proper  use  and  benefit* 
And  for  the  better  enabling,  &c.,  to  receive  the  Power  of  at- 
moneys  due,  or  to  become  due,  on  the  said  bond,  he,  ^^"^^7* 
the  said  A.  B.,  hath  made,  &c.  [^Add  a  power,  of 
attorney  f  similar  to  the  preceding  precedent^  (p.  263) 
for  recovering  the  money,]  upon  or  by  virtue  of  the 
said  bond,  and  on  payment  thereof,  to  deliver  up  or 
cancel  the  said  bond,  and  to  give  sufficient  releases 
and  discharges  for  the  moneys  due  thereon,  [^If  the 
hand  he  aecompaniedby  a  judgment,  say,  **  and  to  ac- 
knowledge, or  cause  to  be  acknowledged,  satisfaction 
upon  the  said  judgment;'^]  and  one  or  more,  &c.,  to 
appoint,  &C.     iTken  add  covenants  from  A.  B.,  that  covenants 
the  said  bond  or  obligation  hereby  assigned,  or  in-  *^*.^^** 
tended  so  to  be,  is  still  subsisting  and  in  force ;  and  ^^  '^'"^' 
that  the  sum  of,  &c.,  thereby  secured,  as  hereinbefore 
mentioned,  is  stiil  due  and  owing  to  him,  the  said 
A.  B.    [If  a  judgment,  recovered  on  the  said  bond,  ^^  »  i«^»- 
^  aito  asngnedf  the  covenant  will  be,  '*  that  the  said  ™^^* 
bond  or  obligation  and  judgment  hereby  assigned,  or 
urtended  so  to  be^  are  still  subsisting  and  in  force, 
^  that  the  same,  or  either  of  them,  or  any  execu- 
tion or  other  remedy  to  be  had  or  issued  by  virtue 
thereof,  are  not  in  anywise  defeated  or  prevented.") 
And  that  the  said  A.  B.  hath  power  to  assign  and  Power  to 
t^M^rfer  the  said  bond  or  obligation,  sum  of  money,  ***^* 
and  premises,  unto,  &c.     And  that  the  said  A.  B.  MTUnotre- 
witt  not  receive  the  money,  or  prejudice  the  assign-  "^^^^  '^''''^^^ 
ment    And  for  further  assurance  "  for  the  better.  Further  as- 
&C.)  assigning  the  said  bond  or  obligation,  and  other 
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(Bond.)  the  premises  aforesaid,  unto,**  &c«  If  the  bond  he 
accompanied  hyjudgmentj  addy  **  and  for  confirmiDg 
all  actions,  suits,  executions,  and  other  lawful  pro- 
ceedings whatever  which  shall  or  may  be  had,  pro- 
secuted, or  sued  out  against  the  said  {debtor^  his 
heirs,  executors,  or  administrators,  or  his,  or  their,  or 
any  of  their  lands,  tenements,  goods,  or  chattels,  in 
the  name  of  him,  the  said  A.  B^  upon  or  by  virtue 
thereof;"  then  txdd  the  usual  covenant  of  indemnity 
by  the  assignee  to  the  assignor ;  for  the  form  of 
which,  and  the  foregoing  covenant^  see  the  preceding 
precedent^  p.  262,  which  will  be  applicable^  with 
slight  variations^  to  whatever  the  nature  of  the  bond, 
4rc.,  may  be  that  is  intended  to  be  assigned^ 
In  witness,  &c. 

Assignment  of  a  Bond  and  Warrant  of  Attorney 
prior  to  the  day  appointed  for  Payment, 
This  indenture,  made,  &c.,  between  A.  B.,  of,  &Cn 
of  the  one  part,  and  C.  D.,  of,  &c.,  of  the  other  part 
IJRecite  the  bond  and  warrant  of  attorney ^  see  Re- 
citals.*] And  whereas  the  said  judgment  has  not  yet 
been  entered  up  in  pursuance  of  the  said  warrant,  but 
the  said  C.  D.  hath  agreed  to  advance  to  the  said  A.  B. 
the  said  principal  sum  secured  by  the  said  bond  aod 
warrant  of  attorney ;  and  the  judgment  to  be  entered 
OperatiT*  up  thercou  88  hereinafter  is  mentioned.  Now,  &c.i 
p<»i*t.  that  for  and  in  consideration  of,  &C.,  by,  &c.,  to,  &Cn 

the  receipt,  &Cn  he,  the  said  A.  B.,  hath  assigned^ 
transferred,  and  set  over,  and  by  these  presents  dotb, 
&c.,  all  that  the  hereinbefore  in  part  recited  bond  or 
obligation,  and  also  the  said  warrant  of  attorney  to 
enter  up  judgment  thereon,  together  with  the  said 
judgment  when  so  entered  up,  and  all  and  every  the 
principal  and  interest  moneys  now  due,  or  to  become 
due  upon,  or  by  virtue  thereof,  and  all  benefit,  &c^  to 
be  had,  &c.,  by  virtue  of  the  said  bond,  warrant  of  at- 
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toraey,  and  judgment,  or  any  or  either  of  them,  or  (Bond  and 
any  process,  extent,  or  other  execution  to  be  there-  'JJT**^*^  ®/ 
apon  had,  sued  out,  or  executed,  and  all  the  right,      ^^^' 
&c,  of,  in,  or  to  the  said  bond,  warrant  of  attorney, 
judgment,  moneys,  and  premises,  and  every  of  them. 
To  have,  hold,  receive,  take,  and  enjoy  the  said  bond,  HabeDdum. 
varrant  of  attorney,  judgment,  and  all  and  singular 
the  moneys  and  premises  hereby  assigned,  or  intended 
so  to  be,  unto  and  by  him,  the  said  C.  D.,  his  execu- 
tors, administrators,  and  assigns,  from  henceforth  to 
and  for  his  and  their  own  use  and  benefit  for  ever. 
And  for  the  better,  &c.     [^Add  a  power  of  attorney  Power  of 
to  receive  the  money,  as  in  p.  263,  "  to  demand  and  »**omey. 
receive  of  and  from  the  said  {obligor^)  his  heirs,  exe- 
cutors, or  administrators,  the  said  principal  sum  of, 
&Cv  and  the  interest  thereof,  as  and  when  the  same 
shall  respectively  become  due  and  payable  under  and 
by  virtue  of  the  said  bond,  warrant  of  attorney,  and 
judgment,  or  either  of  them,  and  all  costs,"  &c. ;  and  coTenantB, 
vnih  covenants  that  the  bond  and  warrant  ofattOT'- 
ney  is  in  full  forcey  and  that  the  assignor  hath  not 
received  any  part  of  the  said  moneys,  nor  will  re* 
ceive  the  same,  nor  revoke  these  presents  ;  and  for 
jwiher  assurance;  and  concluding  with  the  cove- 
fuint  of  indemnity  by  assignee  to  (assignor  against 
costst  ^c.]" 
In  witness,  &c. 

An  Assignment  of  a  Debt  due  upon  a  Judgment.    (^^^  ^^^ 
This  indenture,  made,  &c.,  between,  &c     [Recite  ^^^^^'^ 
the  judgment  being  obtained,  (see  Recitals,  p.  22,) 
and  the  contract  for  the  assignment,  p.  19-]     Now,  operatire 
&c.,  in  consideration  of,  &c.,  to,  &c.,  he,  the  said  as-  p*^* 
signer,  hath  bargained,  sold,   assigned,  transferred, 
and  set  over,  and  by  these  presents  doth,  &c.,  all  that 
the  hereinbefore  in  part  recited  judgment,  and  all  and 
every  sum  and  sums  of  money  whatsoever,  now  or 
hereafter  to  become  due  upon  or  by  virtue  thereof, 

"  See  pp.  88,  101,  264. 


270 


A86IONMENT8 


(Debt  upon 
judgment) 

Habeadam. 


Power  ef 
Mtomey. 


(Bond  and 
judgment.) 

FarUea. 
Swsitalf. 


Operative 

part. 


and  to  be  had  or  arise  from  or  by  any  execution  to 
be  issued  or  saed  out  thereupon,  and  all  benefit,  && 
To  have  and  to  bold  the  said  judgment,  and  other 
the  premises  hereby,  &c^  unto  the  said  {assignee) 
his  executors,  administrators,  and  assigns,  to  and  for 
his  and  their  own  use  and  benefit.  And  for  the 
better  enabling,  &c,  to  enforce  the  payment  of  the 
said  sum  of,  &c^  due  upon  the  said  judgment,  he,  the 
said  (assignor,)  hath  made,  &c^  and  upon  payment 
to  acknowledge  satisfaction  upon  record  of  the  said 
judgment,  and  to  make  or  give  any  other  release,  &c. 
[Add  the  same  covenants  as  in  the  preceding  prece- 
dent,']     In  witness,  &c 

Assignment  of  a  Bond  and  Judgment  by  Husband 
and  Wife,  by  way  of  Mortgage  or  Security, 
This  indenture,  made,  &c^  between  A.  B^  of,  &c^ 
and  M.  his  wife,  (late  M.  C,  spinster,)  of  the  one 
part,  and  C.  D^  of,  &c.,  of  the  other  part.  [Redie 
the  bond,  and  also  the  warrant  of  attorney^  if  any: 
see  Recitals,']  And  whereas  default  was  made  in 
payment  of  tne  said  sum  of,  &c.,  and  interest,  on  the 
day  mentioned  in  the  condition  of  the  said  in  part 
recited  bond.  \^If  a  judgment  was  obtained  upcff^ 
the  same,  recite  such  judgment :  see  Reeitcds,']  And 
whereas  the  said  A.  B.  intermarried  with  the  said 
M.  B.  on,  &c.  And  whereas  the  said  A.  B.,  having 
occasion  for  the  sum  of  L.  ,  hath  requested  the 

said  C.  D.  to  advance  the  same,  and  he  hath  agreed 
so  to  do,  on  having  the  said  recited  bond  or  obliga- 
tion, together  with  the  said  judgment,  assigned  to 
him  as  a  security  for  the  repayment  of  the  same. 
Now,  &c.,  that  in  consideration  of,  &c.,  to  the  said 
A.  B.,  and  M.  his  wife,  or  one  of  them,  in  hand  paid, 
&c.,  by,  &c.,  the  receipt,  &c.,  he,  the  said  A.  B.,  and 
M.  his  wife,  have  granted,  bargained,  sold,  assigned, 
transferred,  and  set  over,  and  by  these  presents  do, 
&c.,  all  that  the  hereinbefore  recited  bond,  &c.,  sums 
of  money,  &c.,  together  with  the  said  judgment  so 
recovered,  &c.,  and  all  benefit,  &c. ;  to  have,  &c.»  the 
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said  jadgment,  &c.,  sums  of  money,  &c.,  hereby,  &e^  (Bond  and 
unto  and  for  the  only  use  and  benefit  of  the  said^^J"*'**-^ 
C.  D.,  his  executors,  &Cf  in  as  full  and  ample  man- 
ner, to  all  intents  and  purposes,  as,  &c.     [^Tken  add^ojUo. 
a  proviso  for  makings  void  the  deed  on  payment 
of  the  money  by  a  certain  day^  and  that  then  the 
said  C  Z).,  his  executors^  ^c,  '*  will  deliver  up  the 
said  bond  or  obligation  and  judgment,  and  these 
presents  are  to  be  cancelled  and  made  void,"  any 
thing  to  the  contrary^  Sfc, :  see  mortgage  provisos,'] 
And  the  said  A.  B.,  and  M.  his  wife,  do  hereby  coU'^^^^^'^ 
stitute  the  said  C.  D.  his  and  their,  &c.     lAdd  a^™^' 
power  of  cUtomey^  also  a  covenant  from  A,  S,  and 
his  wife  for  payment  of  the  money,  as  in  a  mort* 
9^^  i  o>nd  that  the  bond  is  still  svbsistingy  and  for 
fwrther  cusurance,  as  in  the  preceding  precedent.'^ 
In  witness,  &c* 

Assignment  of  a  Mortgage  Bond  by  Indorsement. 

To  all  to  whom,  &c. 

Whereas  \recite  the  amount  due  'on  the  bondJ]  Recitab. 
Now,  these  presents  witness,  that  the  said  A.  B.,  in  opentiTa 
consideration  of  the  premises,  and  to  the  intent  that  v*^ 
the  within-written  bond  may  be  assigned  and  kept  on 
foot,  and  that  the  said  C.  D.  may  have  the  full  bene- 
fit thereof,  he,  the  said  A.  B.,  doth  assign,  transfer, 
^d  set  over  the  within- written  bond,  and  all  sum 
^d  sums  of  money  thereby  secured,  and  now  due  or 
to  become  due  and  payable  by  virtue  thereof,  and  all 
benefit  and  advantage  whatsoever  in  respect  to  the 
s&nie;  and  the  said  A.  B.  doth  hereby  authorize  the  Power  of  at. 
said  C  D^  his,  &c^  in  his  name  to  ask,  demand,  sue^®'^*^* 
for,  recover,  and  receive  all  principal  and  interest 
money  due  and  to  become  due  by  virtue  of  this  bond, 
and  to  take  all  legal  means  for  recovering  and  receiv- 

*  This  precedent  may  be  framed  in  trust  with  the  de- 
claration, &c.«  as  in  p.  275. 
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ing,  and  also  for  discharging  the  same,  as  fully  and 
effectually,  to  all  intents  and  purposes  whatsoever,  as 
he,  the  said  A.  B.,  could  or  might  have  done,  if  these 
presents  had  not  been  made.     In  witness,  &c. 

(DiYidendB.)        Aft  Assignment  of  Dividends  under  a  Fi<U  of 

Bankruptcy, 
This  indenture,  made,  &c.,  between  A.  B.,  of,  &c, 
of  the  one  part,  and  C.  D.,  of,  &c.,  of  the  other  part. 
Whereas  a  fiat  in  bankruptcy,  bearing  date,  &(^ 
hath   been  awarded  and   issued  against  £.  F.,  of, 
&C.,  under  which  he   hath   been  duly  adjudged  a 
bankrupt.    And  whereas  the  said  A.  B.  hath  come  in 
and  proved  a  debt  of,  &c.,  under  the  said  fiat,  as 
due  to  him  from  the  said  £.  F.,  but  hath  not  yet 
received  any  dividend  from  the  estate  and  effects 
of  the  said  {bankrupt)   in  respect  thereof.     And 
whereas  the  said  C.  D.  hath  agreed  with  the  said 
A.  B.  for  the  purchase  and  assignment  of  the  divi- 
dends thereupon  for  the  sum  of,  &c.     Now,  &c>,  in 
consideration,  &c.,  he,  the  said  A.  B.,  hath  bai'gained, 
sold,  assigned,  transferred,  and  set  over,  and,  &C.,  all 
that  the  said  debt  or  sum  of,  &c.,  so  due  to  him,  the 
said  A.  B.,  from  the  said  (bankrupt^)  and  proved 
under  the  said  in  part  recited  fiat,  as  hereinbefore  is 
mentioned,  and  all  and  every  the  security  and  se- 
curities for  the  same,  and  all  and  every  the  sum  and 
sums  of  money  which  shall  or  may  be  paid  or  pay- 
able by  way  of  dividend  upon,  or  in  respect  of,  the 
same,  under  or  by  virtue  of  the  said  fiat,  or  otbe> 
wise  howsoever,  and  all  powers,  remedies,  and  lawful 
means  for  the  recovery  thereof,  and  all  the  right,  &&; 
to  have  and  to  hold,  receive,  perceive,  take,  and  en- 
joy all  and  every  the  said  sum  or  sums  of  money, 
dividends,   and  premises  hereinbefore  assigned, -or 
otherwise  assured,  or  intended  so  to  be,  with  the  ap- 
purtenances, unto  and  by  the  said  C.  D.,  his  execu- 
tors, administrators,  and  assigns,  to  and  for  his  and 
their  own  use  and  benefit.     [Add  a  power  of  attor^ 


Operatire 
part. 
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ney  and  covenants  by  A.B.  that  he  has  not  received^  (Dividends.) 
^c^  and  for  further  assurance^  with  a  covenant  "of 
indemnity  to  A.  S.  by  C.  D^for  which  seep,  265.] 
In  witDesSy  &c. 

An  Assignment  of  Debt  ajid  Dividends  under  a  Fiat 
of  Bankruptcy^  in  trusty  for  securing  Costs  to  an 
Attorney*^ 

This  indenture,  made,  &c.,  between  A.  B.,  oP,  &c^  Parties, 
and  C  D^  of,  &c^  [the  attorney  of  A.  B.']    Whereas  Aecitai  of 
the  said  A,  B.  stands  justly  and  truly  indebted  un-  ^}^^^ 
to  the  said  C.  D.  in  L.  and  upwards,  on  the  debted  to  as- 

balance  of  an  account  for  moneys  paid,  laid  out,  and  signee. 
expended,  and  for  business  done  and  performed,  and 
for  journeys  taken  for  and  on  the  behalf  of  the  said 
A.  B^  and  in  the  prosecution  of  suits  at  law  and  in 
equity,  and  in  the  managing  various  matters  on  his 
behalf.    And  whereas  the  said  A.  B.  is  not  at  pre-  Not  able  to 
sent  able  to  pay  the  amount  so  now  due  and  owing  p>y* 
from  him  to  the  said  C.  D.,  as  aforesaid,  and  the  said 
C  D.,  at  the  request  of  the  said  A.  B.,  is  about  to 
pay  various  sums  of  money,  and  incur  considerable 
expenses,  for  and  on  the  behalf  of  the  said  A.  B., 
which  it  will  not  be  in  the  power  of  the  said  A.  B. 
for  some  time  to  come  to  repay.     And  whereas  the  Debt  proved 
said  A.  B.,  as  one  of  the  creditors  of  E.  F.,  of,  &C.,  ^*^'*^®  - 
a  bankrupt,  hath  proved  a  debt  under  the  fiat  now  in 
prosecution  against  him,  the  said  £.  F.,  to  the  amount 
of  L.  ,  on  which  no  dividend  hath  yet  been 

made.  And  whereas,  in  order  to  secure  to  the  said  Agreement  to 
C.  D.  the  payment  of  the  balance  now  due  and  ow-  assign, 
ing  to  him  from  the  said  A.  B.,  with  interest  for 
the  same,  and  to  afford  a  security  for  the  due  pay* 
ment  of  any  sums  of  money  and  expenses  which 
may  be  hereafter  paid  or  incurred  by  him,  for  or 
on  account  of  the  said  A.  B.,  he,  the  said  A.  B.,  hath 

*  Attorneys  cannot  take  securities  from  their  clients  for    - 
fiitare  costs.  Jones  v.  Tripp,  Jac.  322  ;  Williams  v.  Pigott, 
Id.  598.    Ex  parte  Laing,  2  Mont,  and  A  381. 
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(Olfiden^.)  proposed  and  agreed  to  assign  and  make  over  to  him, 
tb^  said  C.  D.,  the  said  debt  so  as  aforesaid  proved 
by  him  against  the  estate  of  the  said  £•  F^  and  all 
dividends  which  may  be  due  or  become  payable  on 
account  thereof,  upon  the  trusts  and  in  manner 
hereinafter  mentioned.  Now,  this  indenture  wit- 
nesseth,  that,  in  pursuance  of  the  said  agreement,  and 
in  consideration  of  the  premises,  and  in  consideration 
of  10s.  of,  &c.,  by  the  said  C.  D.  to  the  said  A.  B., 
at,  &c.,  the  receipt,  &c.,  he,  the  ssud  A.  B.,  hath  bar* 
gained,  sold,  assigned,  transferred,  and  set  over,  and 
by  these  presents  doth,  &c.,  all  that  the  said  debt  or 
sum  of  L.  so  as  aforesaid  due  and  owing  to 

the  said  A.  B.  from  the  said  £.  F.,  and  proved  bj 
him  under  the  fiat  of  bankruptcy  against  the  said 
E.  F.,  as  hereinbefore  is  mentioned,  and  also  all  and 
every  other  dividend  and  dividends,  sum  and  sums  of 
money,  which  shall  or  may  be  declared  or  become 
due  and  payable  on  account  thereof  respectively; 
and  all  the  right,  title,  and  interest  of  him,  the  said 
£.  F.,  of,  in,  and  to  the  same  and  every  part  thereof, 
and  all  powers  and  remedies  for  the  recovering  and 
enforcing  payment  of  the  same.     To  have,  hold,  re- 
ceive,  and  take  the  said  debt  or  sum,  dividend  or 
dividends,  hereinbefore  expressed  to  be  hereby  as- 
signed, with  all  benefit  and  advantage  thereof,  and 
all  power  and  remedies  for  recovering  the  same,  unto 
the  said  C.  D.,  his  executors,  administrators,  and 
assigns,  as  and  for  his  and  their  own  moneys ;  upon 
the  trusts,  nevertheless,  and  for  the  purposes  herein- 
after expressed  and  declared,  of  and  concerning  tbe 
same.     And  for  the  better  enabling  him,  the  said 
C.  D.,  his  executors,  administrators,  and  assigns,  to 
receive  the  said  sum  and  sums  of  money,  hereinbe- 
fore expressed  to  be  hereby  assigned  to  him,  the  said 
A.  B.,  doth   hereby  irrevocably  make,   nominate, 
constitute,  and  appoint  the  said  C.  D.,  his  executors, 
administrators,  and  assigns,  to  be  the  true  and  lawful 
attorney  and  attorneys  of  him,  the  said  A.  B.,  to  a8k» 
demand,  sue  for,  recover,  and  receive  the  said  debt 
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or  sum  of  L.  ,  and  all  dividends  whatso-  (DM lends.) 

erer,  which,  shall  or  may  become  payable  in  respect 
tbereof;   and  on  receipt  thereof,  or  of  any  part 
thereof,  to  give  any  receipt  or  receipts,  acquittances, 
releases,  or  discharges  for  the  same,  as  the  case 
shall  require ;  and  to  bring,  commence^  and  prose* 
cnte  any  action,  suit,  or  other  proceeding  whatso- 
ever, for  recovering  and  compelling  pa^'ment  thereof. 
And  also  to  adjust,  settle,  -  oompoimd,  and  compro* 
mise  all  accounts,  reckonings,  matters,  and  things 
whatsoever  relating  to  the  said  debt,  dividends,  and 
premises,  or  any  of  them ;  and  for  all  and  any  of  the 
parposes  aforesaid  to  use  the  name  of  the  said  A.B., 
and  generally  to  do,  execute,  and  perform  any  other 
act,  deed,  matter,  or  thing  whatsoever,  relating  to 
the  premises,  as  fully,  to  all  intents  and  purposes,  as 
he,  the  said  A«  B.,  his  executors,  administrators,  and 
assigns,  could  do,  or  might  have  done,  if  person^ 
ally  present,  and  these  presents  had  not  been  made. 
Aad  whatsoever,  &c.     And  it  is  hereby  declared  and  Declaration 
agreed,  by  and  between  the  said  parties  hereto,  that  of  the  trusts, 
the  assignment  hereby  made  of  the  said  debt,  sum 
and  sums  of  money,  dividend  and  dividends,  and  the 
power  hereinbefore  given  to  the  said  C.  D.,  his  exe- 
cutors, administrators,  and  assigns,  is  so  made  and 
given  to  him  and  them,  and  that  he  and  they  shall 
aod  will  receive,  and  stand  possessed  of,  all  sum  and 
sums  of  money  which  may  become  payable  on  ac- 
count of  the  said  debt  or  sum,  or  the  dividend  or 
dividends  thereof;  upon  the  trusts,  and  for  the  pur- 
poses hereinafter  mentioned,  expressed,  and  declared, 
of  and  concerning  the  same ;  (that  is  to  say,)  upon  To  retain 
trust,  that  he,  the  said  C.  D.,  hia  executors,  adraini-  ^^' 
strators,  and  assigns,  do  and  shall  thereout  retain  and 
reimburse  himself  or  themselves,  all  costs,  charges, 
and  expenses  whatsoever,  which  he  or  they  shall  or 
Diay,  from  time  to  time,  be  put  unto  or  sustain,  in  or 
about  the  execution  of  the  trusts  hereby  reposed  in  -And  also  his 
I«m  and  them;  and  also  tlia  said  debt  or  sum  of  ^*^^'^*°^^- 
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the  said  C.  D.,  from  the  said  A.  B.,  together  with 
lawful  interest  for  the  same  from  the  day  of  the  date 
hereof.  And,  in  the  next  place,  do  and  shall,  in  like 
manner,  retain  and  reimburse  himself  and  themselves 
all  sum  and  sums  of  money  and  expenses  which  he, 
the  said  C.  D.,  may  from  time  to  time  pay,  be  put 
unto,  or  incur,  to,  for,  or  on  account  of  the  said  A.  B.; 
and  when  and  so  soon  as  all  such  sum  and  sums  of  mo- 
ney shall  have  been  fully  paid  off  and  discharged,  then, 
upon  this  further  trust,  that  he,  the  said  CD.,  his  exe- 
cutors or  administrators,  shall  and  will  stand  possessed 
of  all  the  residue  of  the  moneys  which  shall  have  been, 
or  shall  thereafter  be,  received  by  virtue  of  these 
presents,  for  the  benefit  of  the  said  C.  D.,  his  execu- 
tors, administrators,  or  assigns,  and  shall  and  will 
pay  over  the  same  to  him  or  them  accordinglj. 

Covenants.  {Add  a  covenatit  from  A,  B^  thai  he  had  done  no 
(zct  wherein/  his  right  to  the  said  debt  or  sum  and 
dividends  were  incumbered^  and  a  covenant  for  bet- 
ter  assuring^  S^c.     See  page  265.]     In  witness,  &c. 

f  stock  in  the  An  Assignment  of  Stock  in  the  JFunds^  (bequeathed 

^"°*'-^  under  a  Will.) 

This  indenture,  made,  &c.,  between  (assignofy) 
of  the  one  part,  and  (assignee,)  of  the  other  part 

Recital.  [^Recites  a   will,  whereby  the    stock  is  given  to 

(assignor,)  &c.  Recites  that  all  the  debts  andffh 
nercd  and  testamentary  expenses  of  the  said  testatofy 
and  the  legacies  bequeathed  by  his  said  will,  hace 
been  fully  paid  and  satisfied  out  of  his  personal  eS' 

Contract.  tate.  AndreciteSy  that  the  ^ascf  (assignor)  isind^ded 
unto  the  said  (assignee)  in  the  sum  ofL*  ;  a$idfar 
securing  the  same,  he  hath  agreed  to  assign  unto  ih 
said  (assignee)  the  said  stocks,  funds,  and  securities, 

witneuing     in  manner  hereinafter  mentionedJ]  Now,  this  indeo- 

^^'^'  ture  witnesseth,  that,  in  pursuance  of  the  said  agree- 

ment, and  for  carrying  the  same  into  execution,  and  in 
consideration  of  the  sum  of  live  shillings  by  the  said 
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{assignee)  to  the  said  {assignor)  in  hand  paid,  &c.»  (stookinthe 
the  receipt,  &c.,  he,  the  said  {assignor^)  hath  granted,  ftmdt.) 
bargained,  sold,  assigned,  transferred,  and  set  over, 
and  by  these  presents  doth,  &c.,  unto  the  said  assig-  The  stock 
nee,  his  executors,  administrators,  and  assigns,  all  "Signed, 
that  the  said  sum  of  L.  3  per  cent,  consolidated 

bank  annuities,  now  standing  in  the  name  of,  &c.,  in 
the  books  of  the  Governor  and  Company  of  the 
Bank  of  England,  or  other  the  stocks,  funds,  and  secu- 
rities into  or  upon  which  the  same  is  invested,  and 
all  the  interest,  dividends,  and  annual  produce  due 
and  payable  in  respect  thereof,  or  any  part  thereof 
respectively,  and  all  the  right,  title,  interest,  possi- 
bility, property,  claim,  and  demand  whatsoever,  both 
at  law  and  in  equity,  of  him  the  said  {assignoTf) 
in,  to,  from,  out  of,  or  upon  the  same,  and  every 
part  thereof.     To  have  and  to  hold  the  said  stock,  Habendum, 
funds,  and  securities,  and  all  and  singular  other 
the  premises  hereinbefore  assigned,  or  intended  so 
to  be,  unto  the  said  {assignee^)  his  executors,  admi- 
nistrators, and  assigns.     But  nevertheless,  upon  and  The  tnutt. 
for  the  tnists,  intents,  and  purposes  hereinaiter  de- 
clared and  contained,  of  and  concerning  the  same ; 
(that  is  to  say,)  upon  trust  that  the  said  {assignee,) 
or  his  executors,  administrators,  and  assigns,  do  and 
shall,  as  soon  as  conveniently  may  be,  absolutely  sell 
and  dispose  of  the  said  stock,  funds,  and  securities, 
or  so  much  or  sueh  part  or  parts  thereof  as  he  or 
they  shall  think  fit  and  sufficient,  and  do  and  shall 
apply  and  dispose  of  the  money  so  to  be  raised  as 
aforesaid  in  payment  and  satisfaction  of  all  such 
costs,  charges,  and  expenses  as  aforesaid,  which  the 
said  (assignee)  shall  be  put  to  in  the  execution  of 
the  trusts  hereby  declared ;  and  then,  in  the  next 
place,  in  payment  and  satisfaction  to  him,  the  said 
{assignee,)  his  executors,   administrators,   and  as- 
signs, of  the  said  L.  so  due  and  owing  as 
aforesaid,  with  interest  for  the  same  at  the  rate  of,  Trusts  of 
&c^    And  it  is  hereby  agreed  and  declared,  that,  ^''^^^^ 
subject  to  the  trusts  hereinbefore  mentioned  con-  sed  of. 
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(stoekin  the  cerniog  the  same,  the  said  {iusigniee)  shall  stasd  and 
funds.)  ]^  possessed  of,  and  interested  Id,  the  said  stock, 

funds,  securities,  and  premises,  or  so  much  thereof 
as  shall  remain  undisposed  of  after  answering  the 
purposes  aforesaid,  upon  trust  fcnr  the  said  {assignor^ 
his  executors,  administrators,  and  assigns,  and  to 
Power  of  transfer  and  dispose  of  the  same  accordingly.  And 
attorney.  ^^  ^^^  (^assignor)  doth  hereby  irrevocably  make, 
nominate,  constitute,  and  appoint,  and  in  his  place 
and  stead  put  the  said  {assignee^)  his  executors,  ad- 
ministrators, and  assigns,  to  be  the  tru«  and  lawful 
attorney  and  attorneys  of  him,  the  said  {assignee^)  to 
ask,  demand,  sue  for,  recover,  and  receive  of  and 
from  all  and  every  the  person  and  persons  who  are, 
is,  or  shall  or  may  be  liable  to  pay  or  transfer  the 
same  respectively,  the  said  stock,*  funds,  securities, 
and  premises ;  and  on  non-payment  or  non-transfer 
of  the  same,  or  of  any  part  thereof  respectively,  to 
bring,  commence,  carry  on,  and  prosecute  any  ac- 
tion, suit,  or  other  proceeding  whatsoever,  for  reco- 
vering and  compelling  transfer  thereof  respectively ; 
and  also  to  adjust,  settle,  compound,  and  compro- 
mise all  accounts,  reckonings,  transfers,  matters,  and 
things  whatsoever,  relating  to  the  said  stocks,  funds, 
securities,  and  premises,  or  any  of  them,  and  for  all 
or  any  of  the  purposes  aforesaid,  to  use  the  name  of 
the  said  {assignor^)  and  generally  to  do,  execute,  and 
perform  any  other  act,  deed,  matter,  or  thing  what- 
soever, relating  to  the  premises,  as  fully,  to  all 
intents  and  purposes  whatsoever,  as  he,  the  said 
{ossigTwri)  could  do  if  personally  present,  in  case 
these  presents  had  not  been  executed ;  and  whatso- 
ever the  said  {assignee^)  his  executors,  administra- 
tors, or  assigns,  shall  lawfully  do,  or  cause  to  be 
done,  in  or  about  the  premises,  the  said  (assignor) 
doth  hereby  for  himself,  his  heirs,  executors,  and 
administrators,  covenant,  promise*  and  agree  wiih 
Receipts  of  and  to  the  (assignee^)  his  executors,  administrators, 
hT^^dSrih^  and  assigns,  to  allow,  ratify,  and  confirm.  And  it  is 
■       ■^^®'  hereby  agreed  and  declared,  between  and  by  the  par- 
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ties  to  these  presents,  that  the  receipt  or  reeeipts  in  (stock  in  the 
vriting  of  the  said  {assigneey)  his  executors,  admi-  funds.) 
fiistratorsy  or  assigns,  for  an}'  money  payable  to  him 
or  them,  under  or  by  virtue  of  these  presents,  shall 
he  a  good  and  sufficient  discharge,  or  good  and  suf* 
ficient  discharges  for  the  same ;  and  that  the  per- 
son or  persons  to  whom  such  receipt  or  receipts  shall 
be  respectively  given,  shall  not  be  answerable  or  ac- 
countable, or  be  in  any  wise  bound  to  see  to  the 
application  of  the  money  in  such  receipt  or  receipts 
respectively  acknowledged  to  be  received,  or  to  in^ 
quire  into  the  necessity  or  regularity  of  any  sale  or 
sales  which  may  be  made  by  virtue  of  these  pre- 
sents.   [Add  a  covenantfrom  (assignor,)''  that  he  had  Corenants 
good  right  ^^  to  assign  the  money,  stocky  and  pre' ^^^^^^ 
mises  hereby  assigned,  or  intended  so  to  be,  under  the 
scud  (assignee,)  his  .executors,  administrators,  and 
assigns,  in  ma/nner  aforesaid,  and  according  to  the 
true  intent  and  meaning  of  these  presents^]     And  wm  not  make 
also,    that  he,   the  said  {assignor,)  shall  not,  nor  ^^^^  ^® 
will  at  any  time  or  times  hereafter,  revoke,  an-  ^^®^* 
nul,  or  make  void,  the  aforesaid  power  or  autho- 
rity given  to  the  said  {assignee,)  his  executors,  ad- 
ministrators, and  assigns,  or  make,  do,  or  execute,  or 
knowingly  or  willingly  permit  or  suffer  any  act, 
deed,  matter,  or  thing  whatsoever,  whereby,  or  by 
reason  or  means  whereof,  the  said  {assignee,)  or  his 
executors,  administrators,  or  assigns,  may,  can,  or 
shall  be  in  any  wise  prevented  or  hindered  from  hav- 
ing, receiving,  or  taking  the  said  premises,  or  any 
part  thereof,  upon  and  for  the  trusts,  intents,  and 
purposes  aforesaid.     And  further,  that  {assignor,)  And  for  fur- 
his  executors  or  administrators,  shall  and  will,  at  any  thcr  assur- 
time  or  times  hereafter,  upon  every  reasonable  re- 
quest  of  the  said  {assignee,)  his  executors,  admini- 
strators, or  assigns,  make,  do,  and  execute,  or  cause 
or  procure,  &c.,  all  such  further  dnd  other  lawful  and 
reasonable  acts,  deeds,  matters,  and  things,  for  the 

y  See  p.  264. 
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(Stock  in  the  better  and  more  effectually  assigning,  assuring,  and 
funds.)  confirming  of  the  said  premises  hereby  assigned,  or 

intended  so  to  be,  unto  the  said  (assignee^)  his  exe- 
cutors, administrators,  and  assigns;  and  also  for 
enabling  him  and  tliem  to  receive,  recover,  and  en- 
force the  transfer  of  the  said  respectively,  upon  and 
for  the  trusts,  intents,  and  purposes  aforesaid,  accord- 
ing to  the  true  intent  and  meaning  of  these  pre- 
sents, as  by  the  said  (assignee,)  his  executors,  admi- 
nistrators, or  assigns,  or  his  or  their  counsel  in  the 
law,  shall  be  reasonably  devised,  or  advised,  and  re* 
quired. 

In  witness,  &c. 


(Legacy.) 
Partiee. 


An  Assignment  of  a  Legctct/.* 
This  indenture,  made,  &c.,  between,  &c.  [^Reciiethe 
will,  (showing  the  bequest  of  the  legacy^)  and  the 
OpenttiTe       agreement  to  assign  the  same.']     Now,  this  indenture 
purt.  witnesseth,  that,  in  consideration  of,  &c^  he,  the 

said  A.  B.,  hath  bargained,  sold,  assigned,  trans- 
ferred, and  set  over  unto  the  said  C.  D^  his  execu- 
tors, administrators,  and  assigns,  all  that  the  said  le- 
gacy, or  sum  of  L.  so  as  aforesaid  bequeath- 
ed to  him,  the  said  A.  B.,  in  and  by  the  said  in 
part  recited  will  of  the  said  O.  P.  deceased,  (and  by 
the  same  tcUl  directed  to  he  raised  under  the  trtats 
of  the  said  term  of,  S^c^  thereby  created  as  aforesaid.) 
Short  power    And  all  interest  due,  or  to  grow  due,  upon  or  in  re- 
of  attorney,     gpgct  ^f  t^g  said  sum  of  L.  ,  and  all  the  right, 
&C.,  together  with  all  powers,  remedies,  and  means 
requisite  and  necessary  for  calling  in,  suing  for,  or 
Habendum,     compelling  payment  of  the  same.     To  have  and  to 

'  Legacies  and  moneys  made  payable  oat  of  real  and  p^- 
sonal  estate  may  be  assigned  by  way  of  mortgage,  and  Trith 
a  proviso  that  on  repayment  of  the  loan,  the  legacy  or  stub 
*  shall  be  re-assig^ed  ;  or  the  more  preferable  mode  is  to  as- 

sign .the  same  with  a  power  of  attorney  to  the  assignee  m 
trust  to  receive  the  same,  and  after  deducting  and  ret^ning 
thereout  the  money  lent  and  interest,  to  pay  the  sorplns  to 
the  assignor. 
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hold  the  8aid»  ^c,  unto  the  said  C.  D^  his  executors,  (Legtej.y 
adoiinistrators,  and  assigns.    (In  trusty  S^cJ     [Add 
covenants  that  A.  B.  mil  not  receive  the  said  legtzcy 
or  sum  of  money ^  and  for  further  assurance.    See 
p.  265.] 
In  witness,  &c. 

An  Assignment  of  a  Deed  of  Covenant*  (CoreMat.) 

This  indenture,  made,  &c.,  between  A.  B.,  of,  &&,  Parties, 
of  the  one  part,  and  C.  D.,  of,  &c.,  of  the  other  part* 
Whereas  by  an  indenture,  dated,  &c.,  and  made  be-  Sedtaii. 
tween,  &c.,  the  said  C.  D..  covenanted,  promised,  and 
agreed  with  and  to  the  said  A.  B.,  his,  &C.,  that,  &c 
And  whereas  [recite  the  occasion  of  the  assignment^ 
and  that  upon  such  occasion"]  it  was  agreed  that  the 
benefit  of  the  said  in  part  recited  indenture  should  be 
assigned  to  the  said  C.  D.     Now,  this  indenture  opentiT* 
witnesseth,  that,  in  pursuance  of  the  said  agreement,  ^^*^' 
and  of  5s^  &C.,  he,  the  said  A.  B.,  hath  assigned, 
transferred,  and  set  over,  and,  &c.,  doth,  &C.,  all  that 
the  hereinbefore  in  part  recited  indenture,  and  aU  the 
right,  title,  and  interest  of  him,  the  said  A.  B.,  in  and 
to  the  same,  and  all  benefit  and  advantage  to  be  de- 
rived therefrom,  or  from  all  or  any  of  the  covenants^ 
provisos,  clauses,  and  agreements  therein  contained* 
To  have  and  to  hold  the  said  in  part  recited  inden*  Habendum, 
tore  and  other  the  premises  hereby  assigned,  or  in- 
tended so  to  be,  unto  the  said  C.  D.,  his  executors, 
administrators,  and  assigns,  to  and  for  his  or  their 
own  use  and  benefit.     [Add  covenants  from  A.  B.,  Corenants. 
his  heirs,   &c.,  with  C.  D.,  his  executors,  &c.,  that 
notwithstanding,  &c.,  the  said  indenture  hereby  as- 
signed, or  intended  so  to  be,  now  is  and  stands  in  full 
force  and  virtue,  and  that  he  will  not  do  any  act, 
&&,   *^  whereby  the  said  indenture,  or  any  thing 
therein  contained,  may  or  can  be  released,  discharg- 
ed, or  otherwise  prejudicially  affected,  or  whereby 
the  said  C.  D.,  his  executors,  administrators,  or  assigns^ 
may  be  prevented  from  or  impeded  in  receiving  all 
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(CoTemnt.)  or  any  benefit  and  advantage  thereof."  And  for  far- 
ther assurance,  &c   See  p.  265.]     In  witness,  &c. 

(insuranoe )    An  Assignment  of  a  Polio/  of  Insurance  upen  a 

*       Life. 
This  indenture,  made,  &c.,  between  A.  B.,  of,  &C., 
of  the  one  part,  and  C.  D.,  of,  &c.,  of  the  other  part. 

Contract  for    [recite  ihepoUcy:  see  p.  23.]     And  whereas  the  said 

purchase.  ^.  g.  h^^th  cootracted  and  agreed  with  the  said  &  D. 
for  the  absolute  purchase  of  all  his  right  and  interest 
in  the  said  policy  of  insurance,  at  or  for  the  price  or 

Atti^nment    sum  of  L.  .     Now,  this  indenture  witnessetb, 

of  the  poUcf.  |.jj|^^  fQY  carrying  the  said  recited  contract  or  agree- 
ment into  efiect,  and  in  consideration  of,  &&,  the  re- 
ceipt, &c.,  he,  the  said  A.  B.,  hath  bargained,  sold, 
assigned,  transferred,  and  set  over,  and  by  these  pre- 
sents doth,  &C.,  unto  the  said  C.  D.,  his  executors, 
administrators,  and  assigns,  all  that  the  said  policy  of 
insuranoe  so  effected  by  him,  the  said  A.  B.,  upon 
the  life  of  the  said  E.  F.,  in  the  Life  Insur- 

ance Office,  as  aforesaid,  and  also  the  said  sum  of 
L.1700  assured  thereby,  and  all  other  moneys,  bene- 
fit, and  advantage,  to  be  had,  received,  or  obtained, 
under  or  by  virtue  of  the  said  policy,  together  with 

Power.  full  power  and  authority  to  ask,  demand,  sue  for,  re- 

cover, and  receive,  and  give  effectual  acquittances, 
releases,  and  discharges  for  the  said  sum  of  L«1700, 
and  all  the  right,  title,  interest,  possibility,  property, 
claim,  and  demand  whatsoever,  both  at  law  and  m 
equity,  of  him,  the  said  A.  B.,  in,  to,  out  of,  or 
upon  the  said  policy,  money,  and  premises  hereby 
assigned,  or  intended  so  to  be,  and  every  part  th&re- 

Habendum,  ^f  respectively.  To  have,  hold,  receive,  take,  and 
enjoy  the  said  policy,  money,  and  all  and  singu- 
lar other  the  premises  hereby  assigned,  or  intended 
so  to  be,  unto  the  said  C.  D.,  his  executors,  admini- 
strators, and  assigns,  for  his  and  their  absolute  bene- 
fit, in  as  full,  ample,  and  beneficial  a  manner,  as  he, 
the  said   C.  D.,  his   executors  or  administrators. 
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might  or  could  have  enjoyed  the  same,  if  theve  pre-  (lommM.) 
sents  had  not  been  made.     [Add  a  covenant  here  by  CoTeoAnts 
A.  B.,  that  he  has  done  no  act  whereby  the  said  po-  tJ»*t  i»«  ^^ 
iicy  of  msnrance  are,  is,  can,  shall,  or  may  be  cbarg-  hwtd^  and 
ed  or  incumbered  in  any  way  hbwsoever ;  and  that  for  farther 
while  the  said  sum  of  L.1700  continues  to  be  insar-  M8w«ac«- 
ed  as  aforesaid,  will  do  and  execute  all  further  acts 
for  the  better  assigning  and  assuring  the  said  policy 
money  and  premises.     See  p.  265.] 
In  witness,  &c. 

An  Assignment  of  a  Poliey  of  Insurance  against 

Fire, 
This  indenture,  made,  &c.,  between,  &c.     Where-  f«**e»- 
as  by  a  certain  deed-polU*  or  policy  of  insurance, 
numbered  ,  bearing  date,  &c.,  under  the  hands  B«citai. 

and  seals  of  three  of  the  directors  of  the  Guardian 
Insurance  Office  for  insuring  buildings  from  fire,  a 
certain  brick  dwelling-house,  and  other  the  premises 
therein  described,  situated  on  the  north  side  of,  &c<» 
in  the  county  of,  &c.,  in  the  occupation  of,  &C.,  are 
insured  from  loss  by  fire,  from  and  after  the 
day  of  then  next,  for  and  during  the  term  oi 

seven  years  from  the  day  of  thence  next 

ensuing ;  and  whereas  the  said  A.  B.  hath  agreed 
with  the  said  C.  D.  to  assign  to  him  the  said  policy 
of  insurance,  and  all  benefit  therefrom^  at  or  for  the 
snm  of  L.  •    Now,  this  indenture  witnesseth,  operative 

tbat  for  and  in  consideration  of  the  sum  of  L.  p^rt. 

■  The  policy  may  be  recited  thus,  (if  intended  to  follow  in 

an  assignment  of  a  lease  in  a  second  witnessing  part  after 

the  coYenants  in  the  assignment :)  **  And  whereas  the  said 

^^^Assuages,  &c.,  are  or  have  been  insured  against  damage 

by  fire  for  the  term  of  seven  years  from  the,  &c.,  now  la^t 

past,  in  and  by  a  certain  deed-poll  or  policy  of  insurance 

Weinafter  more  particularly  described,  dated,  &c.,  at  the 

Guardian  Insurance   Office  in  London,  and  it   has  been 

agreed  by  and  between  the  said  parties,  that  the  said  policy 

of  insurance,  and  all  benefit  therefrom,  should  be  assigned  to 

the  said  C.  D."     The  policy  is  then  assigned,  vitha  short 

power  of  attorney. 
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(imunaoe.)   to  the  said  A.  B.  in  hand  paid  by  the  said  C.  D^ 
at,  &c.,  the  receipt  whereof  is  hereby  acknowledg- 
ed,  he,   the  said  A.  B.,  hath  bargained,  sold,  as- 
signed,  transferred,   and  set  over,   and   by    these 
presents  doth   bargain,  sell,    assign,  transfer,   and 
set  over  unto  the  said  C.  D.,  his  executors^  admi* 
nistrators,  and  assigns,  the  said  recited  deed-poll, 
or  policy  of  insurance,  and  all  and  every  the  sum 
and   sums   of   money  that  shall  or  may   become 
due  and    payable  thereon,   or  by  virtue   thereof, 
and  all  benefit  and  advantage  which  shall  or  may  ac- 
crue in  respect  of  the  same,  and  all  the  right,  title, 
and  interest  of  him,  the  said  A.  B.,  in  and  to  the  same 
Power  of  at-    respectively.     And  the  said  A.  B.  doth  hereby  au- 
c^^^&c.^'  thorize,  nominate,  constitute,  and  appoint  the  said  C 
D.,his  executors,  administrators,  and  assigns,  in  his  or 
their  own  name  or  names,  and  for  his  and  their  own 
proper  use,  or  in  the  name  of  the  said  A.  B.,  his  exe- 
cutors or  administrators,  but  to  and  for  the  use  of 
the  said  C.  D.,.  his  executors,  administrators,  and  as- 
signs, to  receive  from  the  trustees  or  directors  for 
the  time  being  of  the  said  insurance-office^  all  such 
sum  and  sums  of  moneys  as  shall  or  may  become  due 
and  payable  on  the  said  recited  policy ;  and  upon 
non-payment  thereof,  or  of  any  part  thereof,  to  sue 
for,  recover,  and  receive  the  same,  and  to  give  re- 
ceipts or  other  discharges  for  the  same.     And  all 
and  whatever  the  said  A.  B.,  his  executors,  admini- 
strators, or  assigns,  shall  lawfully  do,  or  cause  to  be 
done,  in  and  about  the  premises  aforesaid,  the  said 
A.  B.  doth  by  these  presents  confirm  and  allow  as 
fully  and  effectually  as  if  he  himself  were  personally 
present,  and  did  the  same.     [  Covenants  thai  A.  B> 
has  done  no  act  to  incumber ;  and  for  further  as- 
surance,'] 

In  witness,  &c. 

Observations  on  Assignments  of  Choses  in  Action. 
A  chose  in  action  may  be  defined  to  be  any  chat- 
tel or, personal  estate,  as  a  term  of  years,  a  debt,  mo- 
ney in  the  funds,  or  a  piece  of  furniture,  and,  when 
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saeh  chattel  is  not  in  the  possession  of  the  person  (ObMrrs- 
entitled  thereto,  and  can,  therefore,  only  be  recovered  ^^°**^ 
by  action  or  suit  in  a  court  of  jostice,  it  is  called  a 
chose  in  action. 

This  definition  may,  perhaps,  be  objected  to  as  too 
limited,  as  some  text  writers  indade  these  rights  to 
land,  which  are  of  a  higher  nature  than  chattel  interests, 
amongst  choses  in  action ;  but  as  it  will  be  found 
that  the  term  is  generally  used  in  its  more  accurate 
and  confined  sense^  it  will  prevent  confusion  to  adopt 
it  here. 

Rent,  after  it  becomes  due,  is  severed  firom  the  re- 
version, and  a  mere  chose  in  action.^ 

Though  choses  in  action  are  not  assignable  at  law,*^ 
yet  a  transfer  of  them  is  in  practice  constantly  ef- 
fected, and  courts  of  equity  will  enforce  such  trans- 
fer, if  they  do  not  savour  of  maintenance  or  cham- 
perty,' even  against  creditors,  in  case  of  bankruptcy,^ 
if  made  upon  good  consideration,'  but  not  otherwise.' 
No  particular  form  of  assignment  is  require  j,^  a  co- 
venant being  quite  sufficient,*  nor  is  it  necessary 
that  the  assignment  should  be  by  deed  or  even  in 
writing,^  though  in  practice  one  or  the  other  is  usu- 
ally adopted.  When  made  by  deed,  assignments  of 
choses  in  action  are  liable  to  the  same  stamp  duties 
as  deeds  affecting  real  property. 

^  night  V.  Bentley,  7  Sim.  151. 

«  Dyer,  20 ;  Plowd.  185 ;  Master  v.  Miller,  4  T.  R.  329. 

^  Prosser  v.  Edmonds,  1  Tomig  and  Col.  481. 

e  Crouch  V,  Martin,  2  Vem.  595 ;  Wright  ».  Wright,  1 
Vea.  409. 

'  Brown*  V.  Heathcote,  1  Atk.  160;  Row  v.  Dawson,  1 
Vez.  332 ;  Douglas  v.  RusseU  4  Sim.  524.  i 

'  Colman  v.  Sarrel,  1  Ves.  50 ;  Edwards  v.  Jones,  7 
Sim.  325,  and  1  M.  and  Cr.  226. 

»>  Row  17.  Dawson,  1  Vez.  332 ;  Whitfield  r.  Faussett,  1 
Vez.  387. 

*  Townshend  v.  Windham,  2  Vez.  6. 

J  Howell  r.  Maclver,  4  T.  R.  {329;  Heath  t;.  HaU,  4 
Twmt.  326. 
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(ObMpm-  The  circumstance  that  cfaoses  in  action  are  not 

^^^^'^  transferable  at  law,  renders  the  assignment  of  them 

▼ery  insecure ;  for,  as  the  eonrts  of  kw  will  not  re- 
cognise the  title  or  rights  of  the  assignee,  who,  by 
the  assignment,  becomes  merely  a  cestui  que  tmst,^ 
any  payments  made  to  the  assignor,  or  any  release 
executed  by  him,  even  although  he  may  have  bound 
himself  by  a  covenant  not  to  release,  and,  in  short, 
any  circumstance  which  would  affect  the  rights  of 
the  assignor,  in  case  he  had  not  made  the  assignment, 
would  at  law  be  equally  operative,  notwithstanding 
his  having  parted  with  the  beneficial  interest.  This 
subject  is  noticed  in  speaking  of  the  transfer  of  mort- 
gages; and  the  same  observations  that  are  there 
made  are  equally  applicable  here-  Courts  of  equity, 
however,  have  stepped  in  to  remedy  this  evil  as  far  as 
possible ;  for  though  they  have  decided  that  the  as- 
signee of  a  chose  in  action  takes  k  liable  to  all  the 
equities  to  which  it  was  sulject  in  [the  hands  of  the 
assigncMV^  yet  they  enable  him  to  protect  himself 
against  the  acts  of  the  assigns  subsequent  to  the 
assignment,  by  determining  that  where  notice  of  the 
assignment  has  been  given  to  the  party  liable  to  pay 
or  render  the  chose  or  chattel,  they  will  prevent  bim 
availing  himself  of  any  payments  made  to  the  assignor 
after  such  notice,  and,  notwithstanding  such  pay- 
ments, will  compel  him  to  pay  the  same  over  again  to 
the  assignee,""  nor  will  they  allow  him  to  take  advan- 
tage of  a  release,*"  or  any  other  circumstance  that 
may  have  affected  the  legd  rights  subsequent  to  such 
notice^ 

A  person,  therefore,  taking  an  assignment  of  a 
chose  in  action,  should  not  only  take  a  covenant  from 
the  assignor,  that  his  right  to  the  debt  or  chattel  is 

^  Shack  V.  Anthony,  1  M.  aad  S.  572. 
»  Coles  V.  Jones,  2  Vem.  392 ;  Priddy^i;.  Rose,  3  Merir. 
86 ;  Bradwell  v,  Catchpole,  3  Swan.  78. ' 
™  Gardner  v.  Lachlan,  8  Sim.  129. 
"  Wilkinson  v,  Stafford,  1  Yes.  43. 
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still  a  subsisting  one,  and  that  he  will  not  release  it  or  lounw^ 
revoke  the  power  of  attorney,  which  should  always  ^°>*> 
form  part  of  such  assignment,  and  which,  if  given  ior 
valuable  consideration,  is  not  revocaUe  ;**  but  also 
give  immediate  notice  of  such  assignment  to  the  per- 
son irom  whom  the  debt  cht  chattel  may  be  receivable 
or  recoverable. 

A  mortgagee  or  assignee  of  shares  in  any  company 
must  give  notice  of  his  incumbrance  or  other  interest 
to  the  secretary,  if  he  would  retain  the  benefit  of  it 
against  subsequent  purchasers  for  valuable  considera- 
tion.' It  has  been  decided,  that  an  assignment  of  a 
policy  of  insurance  is  invalid  in  case  of  bankruptcy, 
if  notice  had  not  been  given  to  the  insurers.'^ 

Where  the  property  intended  to  be  .assigned  is  in 
the  hand  of  a  trustee,  the  purchaser  or  mortgagor 
should,  previous  to  the  execution  of  the  assignment, 
make  inquiries  from  such  trustee  as  to  the  .incum- 
toinces  affecting  the  property.  The  answer  of  the 
trustee  to  such  inquiries  may  be  relied  upon  with 
confidence,  for  he  will  scarcely  venture  to  make  any 
fraudulent  representations,  since,  if  any  loss  should  be 
thereby  occasioned  to  the  assignee,  a  court  of  equity 
would  compel  him  to  make  it  good.'  After  the  exe- 
cation  of  the  assignment,  a  notice  thereof  should  also 
be  given  to  the  trustee,  as  in  other  oases. 

The  necessity  of  these  precautionary  measures 
cannot  be  too  much  enforced,  for,  by  neglecting  them, 
subsequent  uicumbrances  may  gain  a  priority,  and 
thereby  postpone,  if  not  entirely  defeat,  the  rights  of 
the  negligent  purchaser. 

Though  courts  of  law  do  not  so  far  recogiuse  the 
rights  of  the  assignee  of  the  chose  in  action  as  to  per- 
mit him  to  sue  in  his  own  name,  yet,forsome  purposes^ 
his  interest  is  acknowledged  by  them ;  thus,  in  ques- 

"  Walsh  V.  Whiteombe,  2  Esp.  Ca.  565, 
^  Cumming  v,  Prescott,  2  Young  and  Col.  488. 
«  Williams  v.  Thorpe^  2  Sim.  257.     &  parte  Colyille, 
Mont.  110. 
'  Burrows  o.  Lock,  10  Yes.  470. 
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(ObMrra- ;     tiODs  Under  the  bankrupt  laws,  they  consider  that 
tions.)  |}|g  assignor  is  reduced  by  the  assignment  to  a  simple 

trustee,  and  hold  that  his  interest  does  not  pass  (o 
his  assignees  ;■  and,  in  some  instances,  tliey  have 
permitted  a  debt  due  from  the  assignee  to  be  set  off 
against  his  claim,  when  suing  in  the  name  of  the 
assignor.* 

The  rights  of  the  debtor  will  not  be  affected  by  any 
act  of  the  creditor  or  his  assignee ;  the  assignment, 
therefore,  of  a  debt  will  not  prevent  the  debtor  avail- 
ing himself,  as  against  the  assignee,  of  any  legal  de- 
fence, as  the  statute  of  limitations  or  the  statute  of 
frauds,  which  he  may  acquire  independently  of  the 
acts  of  the  vendor  subsequent  to  the  assignment. 

Simple  contract  debts,  rents,  interest  on  mortgages, 
&c.,  and  arrears  of  dower,  are  barred  after  six  years, 
whilst  bonds  or  mortgage  debts,  or  other  sums 
charged  on  lands,  and  legacies,  are  presumed  to  be 
satisfied  after  twenty  years ;°  but  in  all  cases  pay- 
ment of  a  part,  or  any  interest,  or  a  signed  acknow- 
ledgment by  the  party  or  his  agent,  will  prevent  the 
operation  of  the  statute,  as  in  the  case  of  simple  con- 
tract debts  under  the  old  statute  of  limitations. 

It  need  scarcely  be  mentioned,  that  an  exceptioD 
to  this  rule  of  law  against  the  assignment  of  choses 
in  action  exists  in  favour  of  merchants,  in  the  cases 
^  of  bills  of  exchange  and  promissory-notes,  and  that 

the  bail-bond  given  to  the  sheriff,  or  an  arrest  on 
mesne  process,  and  the  bond  given  by  the  petitioning 
creditor  in  bankruptcy  to  the  Lord  Chancellor,  are 
inroads  which  have  been  made  by  the  legislature 
upon  that  rule. 

A  man  may  assign  those  choses  in  action  of  his 
wife,  to  the  immediate  possession  of  which  she  is 


■  Winch  V.  Keeley,  1  T.  R,  619;  Howell  v.  MwlTer,4 
T.  R.  690. 

*  Bottomley  v.  Brooke,  Rndge  v.  Burch,  cited  in  Winch  r. 
Keeley. 

"  3d  and  4th  William  IV.  cap.  27,  sec.  40,  41,  and  43. 
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eotitled  r  but  his  assignment  of  her  reversionary 
cboses  in  action  will  not  be  valid  as  against' her  siir^ 
vivingy  in  the  event  of  their  not  falling  into  posses- 
sion during  the  coverture,  even  though  she  should 
have  concurred  in  the  assignment.* 

It  is  rather  difficult  to  gather  from  the  decisions 
a  principle  upon  which  the  courts  of  equity  act  in 
enforcing  contracts  for  the  purchase  of  choses  in 
action,  but  they  will,  I  think,  justify  the  conclusion^ 
that,  as  a  general  rule,  these  courts  will  leave  the  parties 
to  their  legal  remedies,  and  not  interfere  to  enforce 
specific  performance  of  an  agreement  for  the  pur- 
chase of  a  chose  in  action,  unless  it  is  clearly  shown 
that  the  damages  which  could  be  obtained  in  an 
actioc  at  law  for  the  breach  of  the  contract  would 
be  an  insufficient  remedy ;  but  even  then  a  very 
strong  case  must  be  made  out  to  entitle  a  party  to 
the  aid  of  the  court.' 

The  courts  have  refused  to  decree  specific  per- 
formance of  agreements  for.  the  purchase  of  South 
Sea  stock/  York  Buildings  stock,'  and,  in  a  case  in 
Vesey,*  Lord  £ldon  declared,  that  it  was  perfectly 
settled,  that  the  courts  will  not  enforce  the  specific 
performance  of  an  agreement  for  a  transfer  of  stock, 
but  they  have,  under  certain  circumstances,  granted 
that  relief  in  aid  of  a  contract  for  Government  stock** 
and  East  India  stock.*^ 

'  Duke  of  Chandos  v.  Talbot,  2  P.  Williams,  608. 

*  Honner  v,  Morton,  3  Russ.  65 ;  Purdew  v.  Jackson,  1 
Russ.  1 ;  Stiffe  v.  Everett,  1  M.  and  Or.  41. 

»  Witley  V.  Cottle,  1  S.  and  S.  174 ;  Colt  v.  Netterville, 
2  P.  Williams,  304;  Adderley  v.  Dixon,  1  S.  and  S.  607. 

^  Capper  v.  Harris,  Bunb.  135 ;  Cud  v.  Rutter,  1  P. 
Wimams,  570. 

■  Dorrison  v.  Westbrook,  5  Vin.  510,  pi.  22. 

*  Nutarown  v.  Thornton,  10  Ves.  159. 

^  Doleret  v.  Rothschild.  1  S.  and  S.  590. 

«  Gardener  v  PuUen,  2  Vern.  394.  With  respect  to  the 
purchase  of  a  debt,  see  Adderley  v,  Dixon,  1  S.  and  S.  394 ; 
Wright  V.  Bdl.  5  Price,  325. 

N 
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Chosea  in  action  ore  liable  to  the  procesi  of  se* 
qnestratlon,*  and,  by  the  recent  act  of  the  lit  and 
2d  Viot.  cap.  110,  the  iheriff,  under  the  writ  of/. 
/a^  is  empowered  to  take  them  in  exectttion,  and  sue 
in  his  own  name  upon  such  of  them  as  may  be  cbeckt, 
lulli,  or  aecarities  for  money,  and  apply  the  money 
to  be  thereby  raised  in  sati^action  of  the  judgment- 
creditor's  claims. 

*  WUscra  V.  Metcalfe,  1  Bea.  263. 


CHAPTER  XIU 


ATTORNMENT/ 

In  the,  &c^  between,  &c. 

We,  whose  names  are  hereunto  subscribed,  being 
tenants  in  possession  of  the  premises  for  which  this 
action  has  been  brought,  situate,  &c.,  do  hereby  se* 
verally  attorn  tenants  to  P.  Q.,  of,  &c.,  for  such  parts 
of  the  said  premises  as  are  in  our  respective  pos- 
sessions; and  we  have  this  day  severally  paid  unto  the 
said,  &C',  the  sum  of  one  shilling  each  upon  such  at- 
tornment, on  account  of,  and  in  part  payment  of  the 
rent  due,  and  to  become  due,  from  us  severally  and 
respectively,  for  and  in  respect  of  the  said  premises ; 
and  we  also  severally  and  respectively  become  tenants 
thereof  to  the  said,  &c.,  from,  &c. 

As  witness  our  hands,  &c. 

Notice  from  Assigfiees  of  a  Bankrupt  to  Tenants 
to  attorn  to  a  Purchaser, 
To  all  and  every  the  tenants  late  of  A.  B^  of,  &c^ 
against  whom  a  fiat  in  bankruptcy  hath  been  awarded 
and  issued,  or  of  us,  as  the  assignees  of  his  estate  and 
effects,  and  of  all  and  every  the  messuages  and 
tenements,  with  the  appurtenances,  rn,  &c.,  and  else- 

'  Tenants  in  possession,  in  order  to  save  the  expense  of 
executing  a  writ  of  possesion,  may  attorn  to  the  lessor  of 
the  plaintiff. 
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where,  late  belonging  to'  tbe  said  A.  B.,  and  now  noto 
118  as  his  assignees.  These  are  to  require  and  authorize 
you,  and  each  and  every  of  you,  forthwith  to  attorn 
and  become  tenants  and  tenant,  severally  and  re- 
spectively, to  C.  D.,  (to  whom  the  messuages,  tene- 
ments, and  premises  were  mortgaged  by  the  said  A. 
B.,)  of  and  for  all  and  singular  the  said  messuages  or 
tenements  and  hereditaments  by  you,  each  and  every 
or  any  of  you,  holden,by  lease  or  otherwise,  by,  from, 
or  under  the  said  A.  B.,  or  us  as  his  assignees,  and 
to  pay  unto  the  said  C.  D.,  his  executors,  admini- 
strators, or  assigns,  all  rent  that  shall  grow  due  from 
you,  each  and  every  or  any  of  you,  severally  and 
respectively,  for  the  premises  aforesaid,  from  the 
day  of  now  last  past,  until  yon  shall 

have  further  notice  from  us  in  this  respect ;  and  for 
your  so  doing  these  presents  shall  be  to  you,  each 
and  every  of  you,  a  sufficient  warrant,  order,  and 
indemnity. 

Witness  our  hands  and  seals,  this        day  of 

Another  Form  of  Attornment^  with  Schedule* 
We,  whose  names  are  hereunder  subscribed,  do 
hereby  severally  attorn  and  become  tenants  to  A.  B., 
Esq.,  of  the  several  farms,  lands,  tenements,  and  here- 
ditaments, situate  at  the  several  places  mentioned  and 
set  opposite  to  our  respective  names  in  the  schedule' 
hereunder  written ;  and  do  hereby  agree  to  pay  such 
respective  rents  for  the  same,  and  from  such  several 
periods  or  times,  as  in  the  said  schedule  expressed ; 
and  we  have  severally  given  unto  the  said  A.  B.,  the 
sum  of  Is.  in  the  name  of  attornment,  and  in  part  of 
t\^e  said  rents. 

As  witness  our  hands,  this        day  of,  &e« 

'  The  schedule  should  contain  the  tenants'  names,  the 
names  of  the  farms  and  premises,  where  situate,  the  rents, 
and  the  usual  days  of  payment. 


CHAPTER  XIV. 

ATTORNEYS. 

Articles  of  Clerkship  to  an  Attorney  and  Solicitor, 

Articles  of  agreement,  indented,  had,  made,  con-  Agreement. 
cloded,  and  fully  agreed  upon,  the  day  of,  &c., 

between  A.  B.,  of,  &<%,  gent.,  one  of  the  attorneys  of 
her  Majesty's  Court  of  Queen's  Bench,  Common 
Pleas,  and  Exchequer,  at  Westminster,  and  a  solicitor 
in  the  High  Court  of  Chancery,  of  the  one  part,  and 
C.  F.,  of»  &C.,  and  E.  F.,  son  of  the  said  C.  F.,  of  the 
other  part ;  witnesseth,  that  the  said  E.  F.,  of  his  witMMetb. 
own  free  will,  and  by  and  with  the  consent  and  ap- 
probation of  the  said  C.  F.,  his  father,  hath  put, 
placed,  and  bound  himself,  and  by  these  presents 
doth  put,  place,  and  bind  himself  clerk  to  the  said 
A.  B.,  to  serve  him  from  the  day  of  the  date  hereof, 
for  and  during,  and  unto  the  full  end  and  term  of 
five  years,  from  hence  next  ensuing,  and  fully  to  be 
complete  and  ended.    And  the  said  C.  F.  doth  for 
himself,  his  heirs,  executors,  and  administrators,  co- 
venant, promise,  and  agree  to  and  with  the  said  CoTenantby 
A.  B.,  his  executors,  administrators,  and   assigns,  ^'  ^'  ^^ 
by  these  presents,  in  manner  following ;  (that  is  to  fidthfoUy 
say,)  That  the  said  £.  F.  shall  and  will  well  and  serve. 
f^thfully  serve  the  said  A.  B.  as  his  derk,  in  the 
profession   of  an  attorney-at-law,  and  solicitor  in 
Chancery,  from  the  day  of  the  date  hereof,  for  and 
during  the  siud  term  of  five  years ;  and  that'  he,  the 
said  £•  F.,  shall  not  at  any  time,  during  the  said  term 
of  five  yearsi  cancel,  obliterate,  spoil,  destroy,  waste, 
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embezzle,  spend,  or  make  away  with  any  of  the 
books,  papers,  writings,  moneys,  stamps,  or  otber 
property  of  the  said  A.  B^  or  of  any  of  his  dients 
or   employers,   which    shall    be   deposited   in   his 
hands,  or  entrusted  to  his  custody  or  possession, 
or  to  the  care,  custody,  or  possession  of  him,  the 
said  £.  F. ;  and  that  in  case  he,  the  said  £.  F.,  shall 
act  contrary  to  the  last-meutioned  covenant,  or  if  he, 
the    said   A.  B.,  his  executors  or    administrators, 
shall  sustain  or  suffer  any  loss,  damage,  or  prejudice, 
by  the  misbehaviour  or  neglect  of  the  said  £.  F., 
'     he,  the  said  C.  F.,  his  executors  or  administrators, 
shall  make  good  and  reimburse  him,  the  said  A.  B., 
his  executors  or  administrators,  the  amount  and  value 
thereof.     And  further,  that  he,  the  said  £.  F.,  shall 
and  will,  from  time  to  time,  and  at  all  times  during 
the  said  term  of  five  years,  keep  the  secrets  of  the 
said  A.  B.,  and  readily  and  cheerfully  obey  and  exe- 
cute his  lawful  and  reasonable  commands,  and  shall 
not  depart  or  absent  himself  from  the  service  or 
employ  of  the  said  A.  B.  at  any  time  during  the  said 
term,  without  his  consent  first  obtained ;  but  shall, 
from  time  to  time,  and  at  all  times  during  the  said 
term,  conduct  himself  with  all  due  diligence,  honesty, 
And  to  find     jud  temperance.     And  that  he,  the  said  C.  F.,  his 
derkmap-     gxecutors  or  administrators,   shall   and   will,  from 
time  to  time,  and  at  all  times  during  the  said  term 
of  five  years,  at  his  and  their  proper  costs,  find  and 
provide  the  said  £.  F.  with  all  and  all  manner  of 
necessary  and  becoming  apparel  and  washing,  and  also 
physic  and  surgery  and  medical  attendance  in  case  of 
Covenant  by    gickness.    And  the  said  £.  F.  doth  hereby  for  himself, 
clerk  to  serre.  ^^^  ^^  j^.^  ^^xi^  coveuant  and  agree  to  and  with  the  said 
A.  B.,  his  executors  and  administrators,  that  he,  the 
said  £.  F.,  shall  and  will  truly  and  honestly  serve 
him,  the  said  A.  B.,  at  all  times  for  and  daring  the 
said  term,  as  a  faithful  clerk  ought  to  do,  in  all 
things  whatsoever,  in  the  manner  above  specified. 
Considera-      In  consideration  whereof,  and  of  the  sum  of  L.500 
of  lawful  money  of  Great  l^itain  by  the  said  C.  F. 
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to  the  said  A.  B.  in  hand  well  and  truly  paid,  at  or 
before  the  sealing  and  delivery  of  these  presents,  (the 
receipt  whereof  he,  the  said  A.  B.,  doth  hereby  ac- 
knowledge, and  of  and  from  the  same,  and  every 
part  thereof,  doth  acquit,  release,  and  discharge  the 
said  C.  F.,  his  executors  and   administrators,  and 
every  of  them,  for  ever  by  these  presents,)  he,  the 
said  A.  B.,  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, doth  covenant,  promise,  and  agree  to 
and  with  the  said  C.  F.,  his  executors  and  admini- 
strators, by  these  presents,  in  manner  following ; 
(that  is  to  say,)  that  he,  the  said  A.  B.,  shall  and  will 
accept  and  take  the  said  £.  F.  as  his  clerk,  and  shall 
and  will  provide  him  during  the  said  term  with 
board  and  lodging.   And  also  that  he,  the  said  A.  B.,  coveiumt  bj 
shall  and  will,  by  the  best  ways  and  means  he  may  ™«8*«''  *<>  "»- 
or  can,  and  to  the  utmost  of  his  skill  and  knowledge,  '^^^' 
teach  and  instruct,  or  cause  to  be  taught  and  in- 
structed,  the  said  £.  F.   in  the  said  practice  ot 
profession  of  an   attorn ey-at-law,  and  solicitor  in 
Chancery,  and  also  shall  and  will,  at  the  expiration 
of  the   said  term,  use  his  best  means  and  endea- 
vours, at  the  request,  costs,  and  charges  of  the  said 
C.  F.  and  £•  F.,  or  either  of  them,  to  cause  and  pro- 
care  him,  the  said  £.  F.,  to  be  admitted  and  sworn 
a  solicitor  of  the  said   Court  of  Chancery,  and  an 
attorney  of  her  Majesty's   said  Courts  of  Queen  s 
Bench,  Common  Pleas,  and  £xchequer,  or  either 
of  them,  or  any  other  of  her  said  Majesty's  courts 
of  law  or  equity,  provided  he,  the  said  £.  F.,  shall 
have  well  and  faithfully  served  him,  the  said  A.  B.y 
during  the  term  of  his  said  intended  clerkship.   Pro- 
vided always,  and  it  is  hereby  agreed  and  declared 
between  and  by  the  parties  hereto,  that  if  the  said 
£.  F.  shall  be  minded  and  desirous  to  spend  the 
whole,  or  any  part  of  the  last  year  of  the  said  term 
of  five  years  in  the  office  of  an  attorney  or  solicitor 
in  London  or  Westminster,  or  in  the  chambers  of  a 
barrister,  conveyancer,  or  special  pleader,  then,  and 
in  such  case,  it  shall  be  lawful  for  the  said  £•  F.  so 
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to  doy  any  thing  herein  contained  to  the  contrary 
thereof  in  any  wise  notwithstanding;  and  in  case 
such  attorney  or  solicitor,  as  last  hereinbefore  men- 
tioned, shall  not  be  the  agent  of  the  said  A.  B.,  then 
he,  the  said  A.  B^  shall  and  will,  at  the  requests,  costs, 
and  charges  of  the  said  £•  F^  assign  him,  the  said 
E.  F.,  together  with  these  presents,  unto  such  attor- 
ney or  .solicitor.    In  witness,  &c. 

ASSIGNMENT  OF  ARTICLES  OF  CLERKSHIP. 

PartiM.  This  indenture,  made,  &c.,  between  A.  B^  of,  &(%» 

of  the  first  part ;  C.  D.  of  the  second  part ;  and 
£.  F.  of,  &C.,  of  the  third  part. 

Whereas,  Irecite  the  articles  of  clerkship,^     Nov, 
witiiMMih.    this  indenture  witnesseth,  that,  in  consideration  of  the 
covenants  and  agreement  hereinafter  contained,  and 
also  in  consideration  of  the  sum  of  L.  ,  &c^ 

he,  the  said  A.  B.,  at  the  request,  and  by  and  with 
the  consent  and  approbation  of  the  said  C.  D.,  testi- 
fied by  his  being  a  party  to  and  executing  these 
presents,  hath  assigned,  transferred,  and  set  over, 
and  by  these  presents  doth  assign,  transfer,  and  set 
over,  unto  the  said  £.  F.,  his  executors,  administra- 
tors, and  assigns^  as  well  the  said  recited  artjcles» 
and  all  benefit  whatsoever  to  be  had  or  made  thereof, 
as  also  all  the  right,  interest,  property,  profit,  advan- 
tage, claim,  and  demand  whatsoever,  or  howsoever 
to  arise,  or  be  had  or  made  unto  him,  the  said  A.  Bn 
firom  henceforth,  or  the  service  of  him,  the  said  CL  D., 
during  the  now  residue  of  the  said  term  of  five  years, 
by  force  or  virtue  of  the  said  recited  articles,  or 
CoTanantM  otherwise  howsoever.  And  he,  the  said  E.  F.,  for 
l^dlSS^*"""  himself,  &c.,  doth  hereby  covenant,  &c^  to  and  with 
tance.  the  said  A.  B.,  his,  &c.,  in  manner  following ;  (that 

is  to  say,)  that  he,  the  said  £.  F.,  shall  and  will,  at  all 
times  during  the  residue  of  the  said  term,  in  the 
best  manner  he  can,  instruct  and  inform  the  svd 
C.  D»,  as  his  clerk,  in  the  business,  practice,  and 
profession  of  an  attorney  in  her  Majesty's  Court 
of  ilueen's  Bench,  at  Westminsteri  and  of  a  solicitor 
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in  her  Majesty's  Courts  of  Equity,  and  all  other 
courts  which  the  said  £.  F.  now  doth  or  shall  use 
or  practise  in,  and  all  matters  and  things  relating 
thereto,  during  the  residue  of  the  said  term.  And  also  As  to  board,   . 
that  he,  the  said  £.  F.,  his  executors  or  administrators,  *^* 
shall  and  will,  from  the  day  of  the  date  hereof,  at 
his  and  their  own  costs  and  charges,  find,  allow,  and 
provide  the  said  C.  D.  in  competent  and  sufficient 
meat,  drink,  washing,  and  lodging,  during  the  re- 
sidue of  the  said  term,  and  thereof  and  therefrom 
save  harmless  and  keep  indemnified  the  said  A.  B., 
his  executors  and  administrators.     And,  lastly,  each  Astocerti. 
of  them,  the  said  A.  B.  and  E.  F.,  doth  hereby  se-  flf»te  <>'■«'- 
verally  covenant  with  the  said  C.  D.,  that  they,  the 
said  A.  B.  and  E.  F.,  at  the  requests,  costs,  and 
charges  of  him,  the  said  C.  D.,  at  any  time  after  the 
expiration  of  the  said  term  of  five  years,  shall  and 
will  severally  certify  the  respective  times  of  service 
of  him  the  said  C.  D.  with  them  the  said  A.  B.  and 
£.  F. ;  and  also  do  any  other  lawful  act,  at  the  re- 
quests, costs,  and  charges  of  the  said  C.  D.,  for 
getting  him  to  be  admitted  an  attorney  and  solicitor, 
which  shall  be  adjudged  needful  and  necessary  for 
that  purpose. 
In  witness,  &c.' 

'  The  assignment  may  be  by  indorsement  thus :  *'  The 
within-named  parties  having   mutually  agreed  to  vacate 
the  within-written  contract,  it  is  hereby  witnessed,  that 
the  within-named  £.    S.,   at   the    request,    and   by    and 
with  the  approbation  of  the  within-named  I.  S.,  (testified 
by  his  being  a  party  to  and  executing  these  presents,) 
doth  assign  and  turn  oVer  the  said  I.  S.  to  P.  P.,  of,  &c., 
gent,  to  serve  him  as  his  clerk,  under  the  conditions  within- 
mentioned,  for  the  remainder  of  the  within-mentioned  term  Agreement  bj 
of  five  years ;  and  that  the  said  P.  P.,  hath,  by  these  pre-  attorney  to 
sents,  in  consideration  of  the  sum  of  L.         of  lawful,  &c.,  in  *^***®  ^^^ 
hand  paid  to  him,  by  the  said  J.  S.,  (the  receipt  whereof,  j^j^^jj^  ^'** 
&c.,)  accepted,  taken,  and  received  him,  the  within-named  m,  %orm, 
I.  S.,  to  continue  and  be  with  him,  as  his  clerk,  during  the 
remainder  of  the  within-mentioned  term  of  five  years,  and 
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Affidavit  of  the  Execution  of  Articles  of  derhship 
In  the,  &c. 
Astoeerti-  A.  B.,  of,  &c^  maketh  oath  and  saith,  that  by  ar< 
flcateofser-  ticles  of  agreement,  dated,  &c^  and  made  between 
&c.,  for  the  considerations  therein  mentioned,  the  saic 
derk  did  put,  place,  and  bind  himself  clerk  to  the 
said  (attorney,)  to  serve  him  in  the  profession  of  ai 
attorney-at-law  (and  solicilor  in  Chancery^)  from  th{ 
day  of  the  date  of  the  said  articles,  for  the  term  oi 
five  years  thence  next  ensuing,  and  fully  to  be  com- 
plete and  ended,**  and  which  said  articles  were  in  due 
form  of  law  executed  by  the  said,  &c^  in  the  pre< 
sence  of  this  deponent,  and  of  one  €•  D^  of,  &&; 
and  that  the  names  of  A.  B.  and  C.  D^  set  and  sub- 
scribed to  the  said  articles  as  witnesses  to  the  due 
execution  thereof,  are  the  proper  handwriting  of  i\i\s 
deponent  and  of  the  said  C.  D. 

If  the  clerk  has  taken  a  degree  at  an  university, 
he  will  make  affidavit,  beginning  thus :  '<  That  he 
hath  taken  the  degree  of  bachelor  of  arts  (or  law)  in 
the  university  of,  &c^  and  that  he  did  take  such  de- 
gree within  six  [or  if  bachelor  of  law  eight]  years 
next  after  the  day  when  he  was  first  matriculated  io 
the  said  university.   And  this  deponent  further  saitb, 

under  the  conditions  in  the  within-written  articles  mentiooni 
Beleaae  of  the  And  for  the  considerations  above  expressed,  they,  the  said 
Seo^id'  E.  S.  and  I.  S.,  do  hereby  for  themselves  and  thdr 
•rtidos.  several  heirs,  executors,  and  administrators,  mutnaDyrt» 

lease  and  discharge  each  other,  their  executors  and  ad^ ' 
minisfj'ators,  of  and  from  the  within  articles,  and  th«  ^*  \ 
formance  thereof,  and  of  and  from  all  the  covenants  aw , 
agreements  therein  contained.     In  witness,'*  &c. 

*^  Jf  it  be  of  an  assignment  of  the  articles,  state  here: 
"  And  this  deponent  further  saith,  that  by  a  certain  iaden^ 
ture  (fir  deed-poll)  or  assignment,  dated,  &c.,  and  made  b^ 
tween,  &c.,  the  said  (master)  did  assign,  &c.,  [state  tit 
substance,']  and  which  said  assignment  was  in  due  fonn  w 
law  executed  by,  &c.,  on  the  same  day  and  year  on  which  it 
bears  date,"  &c. 
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that  by  artijcljes  of  agreement^  dated,  &e^  aod  made 
within  (four)  years  uext  after  the  day  when  this  de- 
ponent took  such  degree,  between,  &c«,  [as  above, 
stating  the  service  as  three  instead  of  five  years.] 

OBSERVATIONS  ON  ARTICLES  OF  CLERKSHIP* 

If  a  person  has  taken  the  degree  of  bachelor  of 
arts  or  law  in  the  Universities  of  Oxford,  Cambridge^ 
Dublin,  Durham,  or  London,  provided*  he  has  taken 
such  degree  within  four  years  previously  to  his  being 
articled  and  provided,  such  degree  of  bachelor  of 
arts  has  been  taken  within  six  years,  or  such  degree 
of  bachelor  of  law  has  been  taken  within  eight  years 
after  matriculation,  he  may  be  admitted  after  a  ser- 
vice of  three  years :  (1  and  2  Geo.  IV.,  cap.  48>  sec* 
1 ;  3  Geo.  IV.,  cap.  16  j  and  7  Will.  IV.,  and  1 
Vic  cap.  56.^) 

By  the  second  section  of  Ist  and  2d  Geo.  IV.,  the 
clerk,  if  bound  for  five  years,  may  serve  one  year  of 
the  same  as  pupil  to  a  practising  barrister  or  certi- 

'  These  proyisos  do  not  apply  to  persons  who  have  taken 
snch  degree  previous  to  the  passing  of  the  act  of  the  7th 
Geo.  IV. 

^  It  is  to  be  lamented  that  the  spirit  of  these  provisions 

so  little  influences  parents  in  articling  their  children,  who, 

instead  of  giving  them  the  benefit  p(  a  general  education 

till  seventeen  or  eighteen,  remove  them  firom  sehoof  ajt  fifteen, 

or  even  fourteen,  to  place  them  in  an  office  where,  generally 

speaking,  from  their  age  they  will  learn  but  little  for  several 

years ;  for  not  only  do  legal  studies  require  a  more  matured 

mind  than  a  boy  of  fourteen  or  fifteen  generally  has,  but  as 

thdr  whole  success  depends  upon  themselves,  (their  masters 

not  having  time,  ordinarily  speaking,  to  read  with  or  instruct 

their  clerks,)  it  is  important  that  they  should  not  be  articled 

at  a  period  when  it  cannot  be  expected  that  they  will  read 

for  their  own  sake.     The  editor  trusts  that  he  shall  be  ex,- 

cused  for  making  these  observations;  but  having  seen  so 

many  instances  of  the  injurious  effects  on  the  minds,  and  even 

characters  and  morals,  of  young  men,  from  placing  them  too 

early  at  the  desk,  he  could  not  refrain  from  diverging  thus 

fiar. 
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ficated  special  pleader,  and'bjndes  of  eont  lie  may 
•erve  another  year  with  the  agent  of  liis  master. 

It  may  with  propriety  be  noticed  here,  that  thoogli 
articled  clerks  are  bound  by  indenture  as  apprentioes 
are^  they  are  not  considered  by  the  law  in  the  light 
of  apprentices.  It  has,  therefore,  been  decided  that 
the  bankruptcy  of  their  master  does  not  Tacale  the 
articles,  nor  are  they  entitled  to  a  retnm  of  any  part 
of  the  premium  under  the  6th  Geo.  IV.,  cap.  16,  sec. 
49.    (See  ex  parte  Prideaux,  3  M.  and  Gr.  327.) 

ATTORNEY  AND  AGBNT. 

Attorneys  are  bound  by  the  acts  of  their  agentSy 

i  Wallace  v.  Willington,  Bar.  256;)  and  answerable 
or  their  mistakes  or  negligence^  (Collins  v.  Griffin, 
Barnes,  37*)  An  attorney  acting  as  agent  for  an  no- 
qualified  person  renders  himself  liable  to  be  struck  off 
tne  roily  (Re  Jackson  and  Wood,  1  B.  and  C.  270.) 

Atiomeyi  Lien  for  their  Costs. 

An  attorney  has  a  lien  on  the  papers  and  mooey' 

of  his  client,  of  which  he  obtained  possession  fit>m 

or  on  behalf  of  his  client  in  his  professional  charac- 

ter,*^  not  only  for  costs  incurred  with  respect  to  those 

E articular  papers,  but  for  the  general  baiance  due  to 
im  in  that  character  f^  but  such  a  lien  does  not  extend 
to  debts  due  to  him  in  any  other  than  in  his  profes- 
sional character,  as  for  money  lent.* 

A  solicitor  can  claim  a  lien  on  the  papers  of  an 
opposite  party,  or  other  stranger,  for  costs  due  from 
his  client,  to  the  extent  only  that  his  client,  in  whose 
right  only  he  claims  such  lien  could  do  so*'    Thus 

»  2  J.  and  W.  214. 

^  Stevenson  v,  Blakelock,  1  M.  and  S.  535 ;  Cfaamper- 
nowne  v.  Scott,  Mad.  and  Geld.  93 ;  2  Dea.  and  Chitt  182. 

"  Ex  parte  Nesbitt,  2  Sch.  and  Lef.  279;  Hollis  v.  Otr 
ridge,  4  Taunt.  807 ;  1  M.  and  S.  543. 

•  Worrall  v.  Johnson,  2  J.  and  W.  214. 

'  Hollis  V.  Claridge,  4  Tannt.  809 ;  Furlong  v.  Bowtfi 
2  Soh.  and  Lef.  115 ;  Ball  v.  Taylor,  8  Sun.  216. 
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deeds  deposited  with  a  solicitor  by  a  tenant  for  Iife» 
cannot  be  retained  against  the  remainder-man  when 
he  becomes  entitled  to  them  by  the  death  of  such 
tenant  for  life.*^  Such  lien  as  before  mentioned  ex- 
tends only  to  those  papers  or  documents  of  which 
the  solicitor  obtained  possession  in  his  professional 
character,  but  is  not  limited  by  the  circumstance  of 
their  having  been  originally  deposited  with  him  for 
a  particular  purpose,  if  afterwards  permitted  to  re- 
main in  his  hands/  It  extends  to  money  recovered 
in  a  suit  in  which  he  was  employed,'  and  also  to 
funds  in  court,*  but  whether  for  the  particular  suit  or 
on  the  general  balance  is  not  quite  clear,  to  money 
recovered  by  judgment,  or  awarded"^  on  a  reference ; 
te  money  ordered  to  be  paid  to  his  client  for  costs,^ 
and  any  other  money  received  by  him  for  his  client,^ 
if  he  were  entitled  to  receive  them,  but  not  other- 
wise. Thus  a  solicitor  who,  without  the  authority 
of  the  court,  received  the  rents  of  an  estate,  of  which 
a  receiver  had  been  appointed,  was  ordered  to  pay 
them  over  to  the  receiver,  without  reference  to  any 
lien  he  might  otherwise  have  had  on  them.^  Where, 
however,  in  suits  in  equity,  costs  or  other  funds  be- 
come ultimately  due  to  both  parties,  the  lien  of  the 
solicitor  will  extend  only  to  the  balance  actually 
payable  to  his  client.^ 
In  close  connection  with  this  subject,  it  may  be 

**  Ex  parte  Nesbitt,  2  Sch.  and  Lef.  279. 
'  Ex  parte  Pemberton,  18  Ves.  282. 
'  Wilkins  v.  Carmichael,  Doagl.  100 ;  Welsh  v.  Hole, 
Id.  226. 

*  4  Madd.  391 ;  2  Jacand  W.  214 ;  Imng  v.  Vians, 
2Tomig  and  J.  70. 

""  Omerod  v.  Tate»  1  East,  463. 
'  Ex  parte  Bryant,  2  Rose,  237. 

*  Skinner  ».  Sweet,  3  Mad.  244 ;  Ex  parte  Bowden,  2 
Deac.  and  Chitt.  182. 

*  Wickens  v,  Townsend,  1  Rus.  andMyl.  361. 

^  Taylor  v.  Popham,  15  Ves,  72 ;  Bawtree  v,  Watson,  2 
Keen,  713. 
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mentioned,  that,  where  a  sum  of  money  is  by  decree 
or  judgment  payable  to  the  client,  his  solicitor  may 
give  notice  to  the  person  liable  to  pay  it,  not  to  do 
60  till  his  costs  are  paid,  and  thereby  obtain  a  lien 
upon  it.'  A  solicitor  has  no  lien  upon  an  original 
wiU.* 

In  a  recent^  case  it  has  been  decided,  that  the  com- 
missioners for  taking  the  acknowledgments  of  mar- 
ried women  have  a  lien  on  the  instruments  in  their 
possession  for  the  amount  of  their  fees.  The  right 
of  lien  does  not  cease  upon  the  death  of  the  solicitor, 
but  continues  for  the  benefit  of  his  representatives/ 

A  solicitor  hos,  in  several  cases,  been  held  to  lose 
his  lien  by  taking  security  for  his  costs,  though  that 
does  not  necessarily  deprive  him  of  that  privilege."^ 

If  a  solicitor  refuses  to  proceed  with  the  conduct 
of  a  cause,  he  will  be  ordered  to  deliver  up  all  the 
papers  which  are  necessary  for  the  future  conduct 
of  the  cause,  but  such  order  will  be  made  without 
prejudice  to  the  solicitor's  lien,  and  the  p^)ers  will 
be  returned  to  him  after  the  suit  is  brought  to  a  close, 
if  his  right  of  lien  should  be  then  in  existence.** 

The  agent  of  a  solicitor  has,  as  against  the  solictor 
employing  him,  ageneral  lien  upon  the  papers  and  costs 
received  by  him  in  that  character;'  but  as  against  the 
clients  of  the  solicitor,  the  agent  has  no  greater  lien 
than  for  the  costs  incurred  by  him  in  respect  of  the 
documents  or  moneys  upon  which  the  lien  is  claimed.' 

»  Cowell  r.  Simpson,  16  Ves.  282;  Welsh  v.  Hole,  Dong. 
238. 

*•  Georges  v,  Georges^  18  Yes.  294  ;  Balch  v.  Sykes,  T. 
and  R.  87  ;  Lord  v.  Wormleighton,  Jac.  580. 

^  Ex  parte  Grove,  3  Bing.  N.  S.  304. 

«  Magrath  v.  Lord  Muskerry,  1  Eidg.  P.  Ci  477;  Vera. 
171,  S.  C. 

^  Stevenson  v.  Blakelock,  1  M.  and  S.  535. 

•  Colegrave,  1  T.  and  B.  400  ;  Heslop  v,  Metcalfe,  8  SSm. 
622,  and  3  M.  and  Cr.  183. 

'  6  Price,  210. 

'  Moody  r.  Spencer,  2  Dowl.  and  Ryl.  6. 
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Such  lien  exists  in  favour  of  a  derk  in  court  in 
chancery,  even  though  he  should  not  be  the  agent 
of  the  solicitor,  but  employed  by  the  solicitor's 
agent  i^  and  also  in  favour  of  a  clerk  in  the  crown 
office.*  A  clerk  in  court  cannot  retain  deeds  from 
the  client  for  money  lent  by  him  to  the  solicitor,  to 
enable  him  to  carry  on  the  cause ;  Grey  v>  Cockerill, 
2  Atk.  1 14. 

It  is  scarcely  necessary  to  observe,  that  the  right 
of  lien  may,  like  all  other  rights,  be  counteracted  or 
fiaperseded  by  agreement,  and,  therefore,  where  deeds 
were  deposited  for  the  express  purpose  of  securing 
future  advances,  they  could  not  be  retained  for  an 
antecedent  debt.^ 

An  attorney  having  a  lien  on  the  money  recovered  As  to  money 
by  his  client,  may,  if  it  should  come  into  his  hands,  '®<»^"®^' 
retain  thereout  the  amount  of  his  bill ;  he  may  stop  it 
in  transitu  if  he  can  lay  hold  of  it  By  application 
to  the  court  he  may  prevent  its  being  paid  over 
until  his  demand  is  satisfied.  If  the  attorney  give 
notice  to  the  defendant  not  to  pay  till  his  bill  be  dis- 
charged, a  payment  by  the  defendant  after  such 
notice  would  be  in  his  own  wrong,  and  similar  to 
paying  a  debt  which  had  been  assigned,  after  notice.* 

The  court  upon  motion  will  compel  an  attorney  to  As  to  deeds. 
re^deliver  documents,  on  payment  of  what  may  be  due 
to  him  in  the  cause  for  which  they  were  delivered* 
If  they  were  delivered  for  a  special  purpose,  he  can- 
not detain  them  for  another  demand ;  (7  East,  60.) 

Formerly,  if  an  attorney  practised  in  his  own  name 
in  a  court  in  which  he  had  not  been  admitted,  he 
could  maintain  no  action  for  his  fees,  nor  had  he  any 
lien  for  his  costs  or  money  disbursed  ;  (Latham  v. 
Hide,  1  Dow.  P.  C.  594  ;  1  Crom.  and  Meeson,  128 ;) 

.  ^  Farewell  r.  Cocker,  1  P.  Williams,  460 ;  3  Burr.  1313  ; 
Potter  V.  Hyatt,  2  Y.  and  Col.  112. 

'  Waldrons,  case  2,  Strange,  1126. 

^  Mountford  v.  Scott,  Turn,  and  Buss.  274. 

»  Welch  17.  Hole,  Dougl.  238. 
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but  since  the  passing  of  the  1st  Vict^  cap.  56,  an 
attorney  or  solicitor  admitted  in  one  court  may 
practise  in  the  others,  if  his  name  be  enrolled  accord- 
ing to  the  provisions  of  the  1st  and  2d  Vict^  c  45. 


TAXATION  OF  ATTORNEYS'  BILLS. 

There  does  not  appear  to  be  any  precise  limit  to 
the  time  within  which  a  solicitor's  bill  may  be  taxed. 
The  payment  of  a  bill  is  not  considered  as  a  waiver  of 
the  right  of  taxation ;"  but  the  court,  after  payment, 
and  a  subsequent  acquiescence  of  any  length  of  time, 
will  not  direct  taxation,  unless  very  gross  charges 
are  distinctly  pointed  out ;°  nor  where  the  bill  has 
been  paid  to  the  solicitor  while  living,  will  taxation 
be  directed  against  his  representatives.*" 

An  agreement  between  an  attorney  and  his  client, 
fixing  his  charges  at  a  particular  rate,  will  not  deprive 
the  latter  of  his  right  of  taxation,  and  the  taxing 
officer  will  exercise  his  discretion  in  following  or  dis- 
regarding the  agreement  as  he  may  think  fit.' 

Where  in  equity  the  common  order  for  taxation 
has  been  obtained  without  notice  to  the  solicitor,  in 
cases  where  it  is  unfit  that  the  order  should  be  made 
as  a  matter  of  course,  such  order  will  be  discharged 
without  a  discussion  of  the  merits  of  the  case.^ 

Where,  upon  taxation  of  his  bill  of  costs,  more  than 
a  sixth  is  taken  ofi*,  a  solicitor  or  attorney  is,  under 
2d  Geo.  JI.,  cap.  23,  sec.  22,  liable  to  pay  the  costs 
of , the  taxation  ;  but  as  such  costs  are  considered  in 
the  nature  of  a  penalty  for  the  excessive  demand, 
they  are  payable  only  by  the  party  making  such  de- 
mand, and  not  by  his  personal  representatives  after 

"*  Howell  V,  Edmunds,  4  Buss.  67* 
"  Plenderleath  v.  Frazer,  3  V.  and  B.  174 ;  Norfolk  v. 
Smith,  2  M.  and  Cr.  495. 
«  Maddeford  v.  Austwich,  3  M.  and  Cr.  423. 
^  Drax  V.  Scroope,  1  Dowl.  69;  2  Bam.  and  AdoL  580. 
*>  Gregg  V.  Taylor,  1  Beav.  123. 
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bis  death,  or  his  assignees,  in  case  of  'bankruptcy  or 
insolvency. 

If  the  client  is  resident  abroad,  the  solicitor  may 
insist  upon  his  giving  security  for  the  cost  of  taxation 
previous  to  his  bill  being  taxed." 

It  appears  that  though  trustees,  who  have  employed 
and  even  paid  a  solicitor,  are  satisfied  with  his  bill, 
and  do  not  choose  to  taice  any  steps  to  procure  its 
taxation,  the  cestuique  trusts,  out  of  whose  funds  the 
bill  must  be  paid,  may  make  use  of  their  trustees^ 
names  in  order  to  procure  a  taxation.* 


FBOFESSIONAL  COMMUNICATIONS. 

As  attorneys  and  solicitors  are  sometimes  called 
upon  to  give  evidence  in  reference  to  matters  which 
came  to  their  knowledge  as  professional  men,  where 
they  have  not  the  benefit  and  indemnity  of  a  judge's 
opinion  to  guide  them  as  to  the  propriety  of  the  re- 
quired disclosure,  a  short  reference  to  the  cases  upon 
privileged  communications  may  not  be  altogether 
unacceptable  to  the  profession,  especially  when  it  is 
considered  that  any  mistaken  view  of  their  duty  in 
this  respect  may  subject  professional  men  to  consider- 
able expense,  if,  on  the  one  hand,  they  decline  an- 
swering questions  they  are  bound  to  answer,"^  or  may, 
on  the  other  hand,  endanger  the  interests  of  their 
clients  by  making  known  that  which  it  was  their 
client's  privilege  and  their  own  duty  to  have  refrained 
from  disclosing. 

Though  the  correct  application  of  the  principles 
is  not  always  very  easy,  the  principles  themselves 
are  very  simple. 

'  Willasey  v.  Mashiter,  3  M.  and  R.  293 ;  Alsop  v. 
Lord  Oxford,  1  M.  and  Cr.  26. 
'  In  re  Passmore,  Beay.  94. 

*  Hazar  v.  Lane,  3  Mer.  Cro.  285 ;  Grave  v,  Sanson^ 
1  Bea.  297. 

*  Sawyers  v.  Birchmore,  3  Mylne  and  K.  572. 
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As  it  is  necessary  for  the  fair  inyestigation  of, 
and  adjudication  upon  every  case,  that  parties  should 
be  put  as  much  on  an  equality  as  possible,  and  this 
equality  could  never  be  obtained  if  parties  vfere  com- 
pelled to  conduct  their  own  cases  in  person,  they 
were  permitted  to  employ  others  to  act  in  their  stead, 
or,  as  it  is  now  more  technically  called,  as  their  at- 
torneys, in  the  conduct  of  their  suits  in  the  differeDt 
courts  of  justice.  And  as  they  were  not  permitted 
to  give  evidence  for  themselves,  on  the  one  hand,  so, 
on  the  other,  they  were  not  compelled  to  give  evi- 
dence against  themselves  and  for  their  opponents. 
The  same  rule  was  applied  to  those  who  represented 
them  in  court,  whether  as  counsel  or  attorneys,  who 
could  not,  therefore,  be  compelled  to  give  evidence 
of  what  was  communicated  to  them  by  their  em- 
ployers or  clients,  for  the  purpose  of  qualifying  them 
to  conduct  their  cause,  and  fairly  represent  their  in- 
terests. 

It  must  be  acknowledged  at  once,  that,  unless  this 
rule  prevailed,  little  would  have  been  the  value  of 
the  privilege  of  appointing  another  to  condoct  a 
cause,  for  what  could  an  attorney  do  for  his  client, 
if  ignorant  of  the  nature  of  his  case,  and  how  would 
a  person  venture  to  give  that  information  necessary 
to  qualify  him  to  conduct  his  case,  with  the  know- 
ledge that  he  was  thereby  making  his  counsel  or  at- 
torney the  witness  upon  whose  evidence  his  estates 
might  be  recovered  from  him,  his  reputation  lost,  or 
even  his  life  forfeited  ? 

From  these  few  observations  it  will  be  seen,  that 
the  person  employing  the  attorney  is  alone  interested 
in  his  secrecy  as  to  the  communications  that  be  may 
have  made  to  them,  and  that  the  attorney  cannot  in* 
sist  upon  it  as  his  right,  or  waive  it  at  his  pleasure ; 
such  secrecy  is  Aw  duty,  but  his  client's  privilege,'and, 
unless  waived  by  him,  continues  during  the  whole 
life  of  the  party  confided  in,*  though  the  relation 

^  Parkhurst  v.  Lowton,  2  Swanst.  216. 
'  WUson  t^.  Rastall,  4  T.  R.  759. 
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of  client  and  solicitor  may  have  long  ceased  to  exist 
between  them.  And  this  rule  is  so  strictly  enforced, 
that  a  party  would  not  be  permitted  to  employ  an 
attorney  in  the  conduct  of  a  suit  in  which  such  at- 
torney had  preyiously  been  engaged  for  the  opposite 
party,  though  he  might  have  previously  ceased  to 
have  been  employed,  considering  that  the  knowledge 
which  such  attorney  must  have  obtained  by  his  pre- 
vious employment  on  the  other  side  would  give  an 
advantage  to  the  party  seeking  to  engage  his  ser- 
vices. 

So  great  is  the  respect  which  the  law  shows  to 
this  privilege,  that  a  party  may  in  many  cases  be 
excluded  from  obtaining,  by  the  examination  of  the 
solicitor,  that  information  which  the  client  himself 
would  not  be  allowed  to  withhold.'^ 

The  exception  to  the  general  right  which  a  liti- 
gant has  ta  the  evidence  of  every  one  on  his  behalf, 
which  exists  in  the  case  of  attorney  and  counsel,  is 
strictly  confined  to  the  cases  which  gave  rise  to  it, 
and  the  client  is  therefore  not  entitled  to  prevent  his 
opponent  from  examining  his  attorney  upon  any 
matters  which  were  not  communicateol  by  him  to 
such  attorney  in  that  character.  Solicitors  and  at- 
torneys, and  their  agents/  proctors,  and  counsel,  are 
considered  as  being  within  the  rule,  but  it  does  not 
extend  to  medical  men,  spiritual  advisers,  or  any 
other  persons  but  those  I  have  mentioned.'  Letters, 
and  other  communications,  therefore,  between  co-de- 
fendants, with  reference  to  their  defence,  are  not  pro- 
tected from  discovery/  If  an  attorney  were  compel- 
lable to  disclose  the  advice  he  gives,  or  the  commu- 
nications he  may  make  to  his  client,  the  privilege  of 
the  latter  would  be  but  a  dead  letter,  such  advice 


'  Greenlaw  v.  King,  1  Beav.  139. 
'  Vent  V.  Pac^,  4  Russ.  193. 

'  Valiant  v,  Dodomead,  2  Atk.  524 ;  Greenlaw  v.  King, 
1  Beav.  137. 
■  Whitbreadv.  Gumey,  1  Younge,  541. 
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and  communications*'  are  therefore  equally  sacred 
as  those  made  to  him  by  the  client.  The  circum- 
stance of  the  relation  of  attorney  and  client  having 
once  existed,  either  before  or  after  the  communica- 
tions, have  taken  place,  does  not  extend  the  privilege 
to  communications  made  at  a  time  when  that  relation- 
ship did  not  exist,*'  nor  are  all  the  communications 
which  are  made  during  the  continuance  of  that  rela- 
tionship privileged,  but  those  only  are  so  privileged 
which  are  made  by  a  person  to  his  own  counsel  or 
attorney  in  their  professional  character,*^  upon  sub- 
jects ordinarily  within  the  course  and  scope  of  their 
professional  employment,  whether  with  reference  to 
proceedings  then  pending  or  not.  Lord  Brougham, 
in  his  judgment  in  Greenough  v,  Gaskell,*  in  speak- 
ing of  the  protection  afforded  to  the  communicatioos 
made  to  counsel,  attorneys,  or  solicitors,  said,  that, 
as  regards  them,  "  it  does  not  appear  that  the  pro- 
tection is  qualified  by  any  reference  to  proceediogs 
pending  or  in  contemplation.  If,  touching  matters 
that  come  within  the  ordinary  scope  of  professional 
employment,  they  receive  a  communication  in  their 
professional  capacity,  either  from  a  client  or  on  his 
account  and  for  his  benefit,  in  the  transaction  of  bis 
business,  or,  which  amounts  to  the  same  thing,  if 
they  commit  to  paper  in  the  course  of  their  employ- 
ment, on  his  behalf,  matters  which  they  know  only  . 
through  their  professional  relation  to  the  client,  they 
are  not  only  justified  in  withholding  such  matters, 
but  bound  to  withhold  them,  and  will  not  be  com- 
pelled to  disclose  the  information  or  produce  the  pa- 
pers in  any  court  of  law  or  equity,  either  as  party 
or  as  witness.  If  this  protection  were  confined  to 
cases  where  proceedings  had  commenced,  the  role 
would  exclude  the  most  confidential,  and,  it  may  bei 

^  Richards  v.  Jackson,  18  Yes.  472. 
*"  Cuts  V,  Pickering,  1  Vent.  197. 

*  Wilson  V.  RastaU.  4  T.  R.  753 ;  Morgan  v.  Shaw,  4 
Mad.  57. 

•  1  Mylne  and  K.  101. 
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the  most  important  of  all  communications,  those 
made  'with  a  view  of  being  prepared  either  for  insti- 
tuting or  defending  a  suit  up  to  the  instant  that  the 
process  of  the  court  issued." 

Communications  respecting  a  person's  title  to  his 
hmds,'  upon  subjects  connected  with  making  his  wiH, 
or  the  preparation  of  deeds  and  other  instruments,* 
are  considered  within  the  scope  of  their  professional 
employment,  and  are  therefore  privileged. 

When  the  attorney  lias  made  himself  at  all  a  party 
to  his  client's  transactions,  as  by  attesting  a  deed,*^  or 
assisting  in  the  preparation  of  a  mortgage,  on  an 
usurious  consideration,  or  in  obtaining  a  fraudulent 
release,  the  privilege  ceases  to  exist ;  but,  on  the  con- 
trary, he  has  in  some  cases  of  that  character  been 
made  a  party  to  a  suit  against  his  client  in  order  to 
obtain  a  discovery  from  him,  and  has,  like  other 
agents,  similarly  situated,  been  made  liable  for  the 
costs,  in  case  of  his  principal's  insolvency.* 

The  principle  is  the  same  whether  the  communi- 
cations are  Written,  or  made  by  word  of  mouth,  or 
conveyed  through  any  other  medium,  as  the  clerk 
of  the  counsel,  or  solicitor,^  his  agent,^  or  interpreter," 
and  a  like  protection  is  extended  to  them.  In  order 
to  make  such  protection  complete,  the  privilege 
ought  to  extend  to  the  representatives  of  the  counsel 
or  solicitor  into  whose  hands  his  papers  would  most 
probably  fall ;  and  though  I  cannot  find  any  case  in 
opposition  to  that  view,  it  does  not  appear  that  the 
point  has  yet  been  decided  in  the  affirmative." 

'  2  Brod.  and  Bing.  6. 

'  Anon.  Skin.  404 ;  Robson  v,  Kemp,  5  Esp.  52. 

^  Sandford  v.  Remington,  2  Yes.  189. 

^  Bowles  V.  Stewart,  1  Sch.  and  Left-oy,  9. 

*  Taylor  ».  Foster,  2  Car.  and  P.  195 ;  Foot  v.  Pajne^ 
1  C.  and  P.  545 ;  1  Ry.  and  M.  165. 

*  Parkins  v.  Hawkshaw,  2  Stark,  N.  P.  C.  239. 

■  Du  Barre  v.  Lovett,  Peak,  N.  P.  C.  78 ;  4  T.  R.  756. 

■  See  on  this  point  Mr  Wrigram's  work  on  Discovery,  p. 
63. 
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In  coDsisteDcy  witb,  and  in  illustration  of»  the  prin- 
ciples I  have  adverted  to,  it  has  been  decided,  that 
the  knowledge  which  a  professional  adviser  may  ob- 
tain from  being  present  when  communications  are 
made  to  his  client,**  or  firom  communiealions  made 
to  him  from  an  adverse  party  or  any  other  persoD, 
is  not  privileged  from  disclosure,  though,  in  the  for- 
mer case,  he  might  have  been  present  in  his  profes- 
sional character,  and,  in  the  latter,  the  communicar 
tions  might  have  been  made  to  him  iu  that  capacity.' 

"*  Sandford  v.  Remington,  2  Ves.  189 ;  Desboroii^  v. 
Rawlins;  3  M.  and  C.  515 ;  1  M.  and  R.  104. 
^  Speacely  v.  SchiJesburg,  7  Bast,  d57. 
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AWARDS. 

An  Award. 
To  all  to  whom  these  presents  shall  come,  I,  A.  B.,  Bedtai. 
of,  &en  send  greeting :  Whereas,'^  in  and  by  two  se- 
veral bonds  or  obligations  in  writing,  under  the  re-  of  bonds, 
spective  bands  and  seab  of  C.  D.,  of,  &c.,  and  £.  F^ 
o(  &Cn  bearing  date  respectively  on  or  about  the, 
&C.,  the  said  C.  D.  became  bound  to  the  said  £•  F., 
and  the  said  £.  F.  became  bound  to  the  said  C.  D., 
in  the  penal  sum  of  L.  ,  with  conditions  there- 

under written,  to  stand  to,  &c^  [state  the  condition  ;] 
and  it  was  agreed  between  the  said  parties  that  the 
submission  should  be  made  a  rule  of  court,  which 
was  afterwards  accordingly  done ;  and  also  that  the 
costs  and  charges  of  the  said  bonds  and  obligations, 
and  all  costs  and  charges  of  and  attending  the  said 
arbitration  and  award,  should  be  in  the  discretion 
and  subject  to  the  award  of  me,  the  said  A.  B.  Now,  OpentiTe 
know  ye  that  I,  the  said  A.  B.,  having  taken  upon  p"^* 
myself  the  charge  and  business  of  the  said  award, 
and  having  been  attended  by  the  said  parties  and 
their  respective  attorneys,  and  having  heard  the  al- 
legations and  proofs  of  both  the  said  parties  and  their 
respective  witnesses,  concerning  the  several  matters 

^  See  Arbitration  Bond,  post. 


312  AWARDS. 

referred  to  me,  do  find,  award,  order,  and  determine 
in  manner  following ;  (that  is  to  say,)  First,  I  do 
find,  award,  order,  and  determine,  that  there  is  justly 
due  and  owing  to  the  said  C.  D.  from  the  said  A.  6« 
Direotioa  of   the  sum  of  L.  ;  and  I  do  award,  order,  and 

«w«d.  direct,  that  the  said  C.  D.,  his  executors  or  admini- 

strators, shall  and  do  well  and  truly  pay,  or  cause  to 
be  paid,  to  the  said  C.  D.,  his  executors  or  admini- 
strators, on,  &c.,  between  the  hours  of,  &&,  at,  &€^ 
the  said  sum  of  L.  of  lawful  money  of  Great 

Britain ;  and  I  do  further  award,  order,  and  direct, 
that  each  of  the  said  parties  shall  pay  his  own  costs, 
charges,  and  expenses  of  the  said  bonds  of  arbitra- 
tion, and  of  his  witnesses,  and  all  matters  whatso- 
ever attending  and  incidental  to  the  said  reference, 
and  that  the  costs  and  charges  attending  this  my 
award'  shall  be  paid  equally  between  them.  And  I 
do  further  award,  order,  and  direct,  that,  upon  pay- 
ment of  the  said  sums  of  L.  to  the  said  C  D. 
as  aforesaid,  they,  the  said  C.  D.  and  E.  F.,  shall  and 
do  duly  execute  and  deliver  to  each  other,  at  the 
expense  of  the  party  requiring  the  same,  mutual 
general  releases  in  writing  of  all  matters  hereto- 
fore in  difference  between  them,  and  so  referred  to 
me  as  aforesaid.  [^Or  *ay,]  "Of  all  and  every  ac- 
tion and  actions,  cause  and  causes  of  action,  bills, 
bonds,  covenants,  debts,  rents,  specialties,  controver- 
sies, claims,  and  demands  whatsoever."  [  Or  shortly 
ihtUy']  "  That  after  payment,  &c.,  each  of  the  parties, 
if  required  so  to  do,  shall,  at  the  costs  and  charges 
of  the  other  of  them,  execute  to  the  other  of  them  a 

'  Or  thus :  **  That  each  of  them,  the  said,  &c.,  shall  bear 
and  pay  his  own  costs  incurred  by  him  in  and  about  the  said 
submission  and  reference ;  and  that  the  sum  of  L.  ,  b^ 

ing  the  amount  of  the  other  costs  attending  the  said  sob* 
mission  and  reference,  and  of  making  this  award,  shall  be 
paid  by  the  said  C.  D.  to  me,  the  said  A.  B.,  and  that  the 
sum  of  L.  ,  being  one  moiety  of  the  said  sum  of  L.  , 
shall,  after  such  payment  as  aforesaid,  be  paid  by  the  said  £• 
F.  to  the  said  C.  D," 
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release  of  the  matters  so  referred  to  me  as  afore- 

said.*' 

An  Award  by  an  Umpire. 
To  all,  &c,  I,  J.  P.,  the  younger,  of,  &c  geDt^ 
seDd  greeting.    Wb^eas  P.  Q.,  of,  &c.,  of  the  one  Redtai  of 
part,  and  A.  B.  and  C.  D.,  of,  &c,  and  copartners,  ^^^^ 
on  the  other  part,  have  mutually  entered  into  and 
reciprocally  executed  bonds  or  obligations  to  each 
other,  bearing  date,  &c.,  in  the  penal  sum  of  L.        , 
conditioned  that,  &&,  so  as  the  said  award  of  the  said 
arbitrators  should  be  made  on  or  before,  &c. ;  but  if 
the  said  arbitrators  should  not  make  such  their  award 
of  and  concerning  the  said  differences  and  disputes 
by  the  time  aforesaid,  then,  if  the  said  parties  in  dis- 
pute should  in  all  things  well  and  truly  stand  to» 
abide,  observe,  perform,  fulfil,  and  keep  the  awards 
order,  arbitrament,  umpirage,  final  end  and  determi- 
nation of  such  person  as  should  thereafter  be  choseu 
by  the  said  arbitrators  between  the  said  parties,  of 
and  concerning  the  said  differences,  so  as  the  said 
umpire  shall  make  his  award  or  umpirage  of  or  con- 
cerning the  same  on  or  before,  &c«     And  whereas  Redtai  that 
the  said  R.  S.  and  B.  W.  met  upon  the  said  arbitra-  "^.Tut  Sd 
tion,  and  did  not  make  their  award  between  the  said  notmi^ 
parties  by  the  time  limited  in  and  by  the  conditions  thdr  awwd. 
of  the  said  bonds  ;  and  in  pursuance  of  such  condi- 
tions have,  by  a  note  or  writing  under  their  hands, 
bearing  date  ,  chosen  and  appointed  me 

as  umpire  to  settle  and  determine  the  matters  in  dif- 
ference between  the  said  parties.  Now  know  ye,  Tbe  award, 
that  I,  the  said  J.  P.,  the  umpire  named  and  chosen 
as  aforesaid,  having  taken  upon  me  the  burden  of 
the  said  arbitration,  and  having  heard  and  examin- 
ed, as  well  the  said  parties  as  their  respective  attor- 
neys or  solicitors,  and  their  respective  witnesses, 
proofs  and  allegations  on  both  sides,  of  and  concern- 
ing the  said  disputes  and  differences  between  them, 
and  fully  considered  the  same  and  the  matters  to  me 
referred,  do  make  this  my  award  and  umpirage  in 

o 
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Notice  of 
award  being 
made.' 


The  recitals 
requisite  in 
the  award. 


Form  of  re- 
cital by  bonds. 


By  indenture 
of  enlarge- 
ment. 


If  enlarged 
under  a 
power. 


manner  following ;  (that  is  to  8ay,)  I  do,  &c.  (See 
preceding  forms.)     in  witness,  &c. 

Observations  an  Awards. 

When  the  award  is  made,  the  arbitrators  should 
give  notice  to  the  parties  or  their  attorneys  of  the 
same  being  ready.  The  original  award  is  generally 
delivered  to  the  party  in  whose  favour  the  same  i» 
made,  and  a  copy  delivered  to  the  other,  unless  par- 
ticularly required.  The  notice  is  deemed  the  pub- 
lication of  the  award*  (Musselbrook  v.  Dunkin,  9 
Bing,  605.) 

The  recitals  in  the  award  of  the  submission  should 
set  forth  so  much  of  its  substance  as  may  be  requi- 
site to  show  the  authority  of  the  arbitrator  or  um- 
pire, with  respect  to  the  subject-matter  of  reference. 
If  bonds,  the  recital  of  each  may  be  separate,  thus : 
*<  Whereas  A.  B.,  of,  &c,  by  a  bond  dated  the,  &G., 
under  his  hand  and  seal,  became  bound  to  C  D.,  of, 
&c.,  in  the  penal  sum  of  L.  ;  and  the  said  C.  Di^ 
by  another  bond,  dated,  &c.,  in  the  like  penal  sum, 
with  conditions  written  under  the  same  several 
bonds,**  (setting  out  so  much  of  the  submission  as  re- 
lates to  the  award,  and  state  the  enlargement,  if 
any.)  If  it  be  by  indenture,  it  may  be  after  this 
manner :  "  Whereas,  by  an  indenture  bearing  date, 
&C.,  and  made  between,  &c,  after  reciting,  &c. ;  and 
whereas,  by  an  indorsement  on  the  said,  &c,  bearing 
date,  &c«,  and  under  the  hands  of  all  the  parties  to 
the  said,  &c.,  they  the  said  parties  mutually  and  reci- 
procally consented  and  agreed  that  the  time  for  the 
said  arbitrator  making  his  award  should  be  enlarged 
to,  &c.,  and  that  they  would  in  all  respects  abide  by 
the  terms  of  the  said,"  &c.  If  enlarged  by  the  arbi- 
trator under  a  power :  ''  And  whereas  I,  the  said  a^ 
bitrator,  in  and  by  two  several  indorsements  on  the 
said,  &C.,  did,  by  a  memorandum  in  writing  under 
my  hand,  enlarge  the  time  for  making  my  sidd  award 
until,  &C.,  pursuant  to  the  said  recited  power*''  If 
the  submission  was  made underan  order  ofmsipntu 
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at  the  assizes:  **  Whereas,*  at  the  assizes  holden  at,  if  by  order  of 
&Cn  in  and  for  the  county  of,  &C.,  on,  &c^  before,  ♦»*»i^«'- 
&c^  (stifle  of  the  judge  and  court,)  on  the  trial  of  a 
canse  wherein  A.  B.  was  plaintiff,  and  C.  D.  defend- 
ant, it  was  then  and  there  ordered  by  the  court,  by 
and  with  the  consent  of  the  said  parties,  their  coun- 
sel and  attorneys,  that,  &c^  (according  to  the  order,) 
a  verdict  should  be  entered  for  the  plaintiff  for  L. 
damages,  subject  to  the  award  of  the  arbitrator  there- 
inafter named,  and  that  it  should  be  referred  to  the 
award,  order,  arbitrament,  final  end,  and  determina- 
tion of  me,  A.  A.,  of,  &c.,  barrister-at-law,  to  settle 
all  matters  in  difference  between  the  parties."  The 
operative  part  of  a  common  award  is  thus :  **  Now  Forms  of  tfao 
know  ye,  that  I,  the  said,  &C.,  having  taken  upon  ?^**^* 
myself  the  burden  of  the  said  arbitration,  and  having 
heard  and  duly  considered  all  the  allegations  and 
evidence  of  the  'said  respective  parties  of  and  con- 
cerning the  said  matters  in  difference,  and  so  refer- 
red as  aforesaid,  do  make  this  my  award  in  writing 
of  and  concerning  the  said  matters  in  difference  so 
referred,  and  do  hereby  award,  order,.determine,  and 
direct,  that,"  &c« :  Or,  if  a  reference  by  order,  &c. : 
**  Now,  I,  the  said  A.  A.,  having  taken  upon  me  the 
burden  of  the  said  reference,  and  having  examined 
upon  oath  all  such  witnesses  as  were  produced  be- 
fore me  by  the  said  parties  respectively,  and  having 
daly  weighed  and  considered  all  the  allegations, 
proofs,  and  vouchers  made  and  produced  before  me, 
do  award,  order,  and  adjudge,  that,"  &c. 


CHAPTER  XVI. 


BILL  OF  SALE. 

Bill  of  Sale  of  Goods, 
This  indenture,  made,  &c.  [^Recife  the  contract  for 
sale  or  mortgage,*  as  the  case  may  hel\  Now,  this 
indenture  witneRseth,  that,  in  consideration  of,  &c.; 
he,  the  said  A.  6.,  hath  bargained,  sold,  and  assign- 
ed, and,  &c^  unto  the  said  C.  D.,  his  executors,  admi- 
nistrators, and  assigns,  all  the  household  fumitore, 
goods,  things,  utensils,  and  other  chattels  mentioned 
and  described  in  the  schedule  hereunto    annexed, 

'  If  by  way  of  security,  recite  the  money  due,  and  in  ood- 
sideration  of  the  same  assign  the  goods ;  and  after  the  ha- 
bendum add  a  proviso  for  making  void  the  deed  on  payment 
of  the  money  due ;  then  add  the  warranty,  and  covenant  for 
payment  of  the  amount  due,  and  for  quiet  enjoyment  until 
default.     Or  the  same  may  be  assigned  in  trust  to  sell,  and 
after  retaining  the  money  due  to  the  creditor,  {jLhe  hargmnktt^ 
then  in  trust  to  pay  the  residue  to  the  bargainor,  his  execo- 
tors  and  administrators,  with  power  to  enter  on  tiie  premises 
for  effecting  the  sale ;  and  add  the  usual  warranty,  whieh  is 
much  shorter,  and  equally  as  effectual  as  covenants,  in  re> 
gard  to  the  right  of  possession  and  ftirther  assurance  of  the 
property.     In  fact,  a  warranty  as  to  personal  prqierty 
(such  as  goods  and  chattels)  is  created  by  implication,  for 
the  purchaser  of  goods  may  have  a  satisfaction  fit)m  the 
seller  if  the  title  prove  deficient,  although  there  be  no  ex- 
press warranty.     (See  '*  Assignments,"  in  tmst  to  secure 
money ;  see  also  "  Mortgages."} 
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[or  which  are  now  in,  about,  or  belonging  to  the 
dwelliDg-hoase  and  premises  of  the  said  A.  B.,  situate 
at  ]  and  all  the  right,  title,  interest,  and  pro- 

perty of  the  said  A.  B.  of^  in,  and  to  the  said  house- 
hold furniture,  and  other  chattels,  hereby  assign- 
ed, or  intended  so  to  be,  unto  the  said  C.  D.,  his 
executors,  administrators,  and  assigns,  as  his  and 
their  own  proper  goods  and  chattels.  And  the  said  wamaty. 
As  B.,  for  himself  and  his  executors  and  administra- 
tors, all  and  singular  the  said  goods  and  household 
staff  unto  the  said  C.  D.,  his  executors,  administra- 
tors, and  assigns,  against  him,  the  said  A.  B.,  his 
executors,  administrators,  and  assigns,  and  against 
all  and  every  other  person  or  persons  whatsoever, 
shall  and  will  warrant  and  for  ever  defend,  by  these 
presents ;  of  which  goods,  &C.,  the  said  A.  B.  hath 
put  the  said  C.  D.  in  full  possession,  by  delivering 
him  one  chair,  in  the  name  of  all  the  said  goods  and 
chattels,  at  the  sealing  and  delivery  hereof.^ 
In  witnessy  &c.* 

*  The  attestation  maybe  as  follows :  '*  Signed,  sealed,  and 
delirered  hy  the  within-named  (or  above-named,  as  the  case 
may  be)  A.  B.,  (being  first  duly  stamped,)  and,  at  the 
same  time,  full  possession  of  all  and  singular  the  goods,  chat- 
tels, and  effects,  within-mentioned,  (or  abovfe-mentioned,)  to 
be  bargained  and  sold,  were  given  by  the  said  A.  B.  to  the 
said  C.  D.,  by  the  said  A.  B.'s  deUvering  to  the  said  C.  I>. 
one  diair,  in  the  name  of  the  whole  of  the  same  goods  and 
premises,  in  the  presence  of,"  &c. 

N,  B. — The  possession  of  the  goods  and  chattels  must 
M^aally  accompany  and  follow  the  deed,  to  make  it  available 
Agsinst  creditors,  except  in  cases  where  the  deed  being 
conditional  or  by  way  of  mortgage,  the  retainer  of  posses- 
sion by  the  assignor  would  be  consistent  with  the  terms  of 
the  assignment,  but  it  would  be  valid  as  between  the  parties.  ' 
(Edwards  v.  Harbon,  2  T.  R.  587 ;  Dutton  v.  Morrison, 
17  Ves,  193;  Steel  v.  Brown,  1  Taunt.  381.) 


CHAPTER  XVII, 


BONDS. 

For  Payment  of  Money. 
(Bond  or  ob-  Know  all  men  by  these  presents,  that  I,  A.  B^  of, 
ligation.)        ^^^  gentleman,  am  held  and  firmly  bound  to  G  D, 
of,  &c^  Esq.,  in  the  sum  of  L.        ,  (double  the  con- 
dition,)  of  lawful  money  of  Great  Britain,  to  be  paid 
to  the  said  C.  D.,  or  his  certain  attorney,  executon, 
administrators,  or  assigns  ;  for  which  payment  to  be 
well  and  truly  made,  r^  bind  myself,  my  heirs,  exe- 
cutors, and  administrators,  firmly  by  these  presents, 
sealed  with  my  seal,  dated  the        day  of         in  the 
year  of  the  reign  of  our  Sovereign  Lady  Vic- 
toria, by  the  grace  of  God  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  Queen,  Defender  of  the 
Faith,  and  in  the  year  of  our  Lord  1840. 
(Conation  of      The  condition  of  the  above-written  obligation  is 
payi^entof     sucb,  that  if  the  above-bounden  A.  B,,^  his  heirs,  exe- 
money.)         cutors,  or  administrators,  do  and  shall  well  and  truly 
pay,  or  cause  to  be  paid,  unto  the  above-named  C 

*^  If  two  obligors,  say :  **  We  bind  oorselyes,  and  eadi  of 
us  binds  himself,  for  the  whole  and  every  part  thereof,  oor 
and  each  of  our  heirs,"  &c.  If  three  or  more  obligors,  say: 
«  Our  and  each  and  every  of  our  heirs,"  &c. 

^  K  two  obligors,  say :  "  Or  either  of  them,  their  or  either 
of  their  heirs,"  &c.  If  three  or  more,  say :  "  Or  any  or  other 
of  them,  their,  or  any  or  either  of  their  hdrs,"  &c. 
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D^'  his  execntorsy  administrators,  or  assigosi  tbe  full  (Condition  of 
sum  of  L.  ,  {the  actual  sum  borrowed,)  of  law-  *  ^^  '**' 

ful  money  of  Great  Britain,  with  interest  for  the  moaej?) 
same,  after  the  rale  of  L.  for  every  L.100  by 

the  year,  on  the        day  of  now  next  ensuing 

the  date  of  the  above-written  obligation,  without  any 
deduction  or  abatement  whatsoever,*  then  this  obli- 
gation shall  be  void,  or  otherwise  the  same  to  be  and 
remain  in  full  force  and  virtue. 

The  condition  of  the  above- written  obligation  is  (By  inatai- 
SQch,  that  if  the  above-bounden  A.  B.,  his  heirs,  exe-  ™«^**') 
CQtors,  or  administrators,  do  and  shall  well  and  truly 
pay,  or  cause  to  be  paid,  unto  the  above-mentioned 
C  D^  his  executors  or  administrators,  the  full  sum 
of,  &C.,  of  lawful,  &c^  with  interest  for  the  same, 
after  the  rate  of  L.  for  every  L.100  for 

a  year,  on  the  days  and  times  and  in  manner  follow- 
ing; (that  is  to  say,)  the  sum  of  L.  ,  part 
thereof,  with  interest  for  the  same,  after  the  rate 
aforesaid,  on  the  day  of  next  ensuing  the 
date  of  the  above-written  obligation ;  the  sum  of 
L.  ,  other  part  thereof,  with  interest  for  the 
same,  after  the  rate  aforesaid,  on  the  day  of 
then  next  following ;  and  the  sum  of  L.  ,  re- 
sidue thereof,  with  interest  for  the  same,  after  the 
rate  aforesaid,  on  the  day  of  then  next 
ensuing,  and  which  will  be  in  the  year  of  our 
Lord  184  ;  then  this  obligation  shall  be  void; 
hut  if  default  shall  be  made  in  payment  of  any  or 


^  If  two  obligees,  say :  **  Or  either  of  them,  their,  or  either 
of  their  executors,"  &c.  K  three  or  more,  say :  "  Or  any  or 
either  of  them,  thdr,  or  any  or  either  of  their  executors," 
Ac. 

'  It  seems  advisable  to  add,  if  the  bond  be  accompanied 
hj  a  warrant  of  attorney,  **  and  which  said  sum  is  the  same 
as  is  mentioned  in  a  certain  warrant  of  attorney,  bearing 
even  date  with  the  aboye-written  obligation,  authorizing  cer- 
tain attorneys  therein  named  to  enter  up  judgment." 
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bond  for 
jMiyment  of 
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either^  of  the  said  several  and  respectiTe  sums  of 
money,  or  any  part  thereof,  with  the  interest  thereof, 
or  of  any  part  thereof  respectively,  at  the  times  and 
in  manner  above-mentioned  and  appointed  for  pay- 
ment thereof  respectively,  according  to  the  trae  in- 
.  tent  and  meaning  of  these  presents,  then  this  obli- 
gation is  to  remain  in  full  force  and  virtue. 

Condition  in  a  Bond  to  Bankers^ 
null  Now,  &c^  that  if  the  said  A.  B.,  his  heirs.  &Cndo 
and  shall  from  time  to  time,  and  at  all  times  hereaf- 
ter, reimburse  and  fully  pay  and  satisfy  the  said  C 
D.  and  £.  F^  or  the  survivor  or  survivors  of  them, 
and  all  and  every  other  person  or  persons  who  shall 
or  may  become  partner  or  partners  with  them,  or 
either  of  them,  in  banking  business,  within  ten  years 
from  the  date  hereof,  all  such  sum  and  sums  oi 
money  as  they  or  any  of  them  shall  advance  or  pay, 
for  or  on  account  of  their  accepting,  indorsing,  dis- 
counting, paying,  or  satisfying  any  bill  or  biUs  of  ex- 
change, drafEs,  notes,  orders,  or  other  engagements 
whatsoever,  which  he,  the  said  A.  B.,  shall  from  time 
to  time  draw,  or  cause  to  be  drawn  upon  them,  or 
make  payable  at  their  said  banking-house ;  and  also 
all  and  every  other  sum  and  sums  of  money  which 
they,  the  said,  &C.,  and  the  survivors,  &c^  shall, 
within  the  period  aforesaid,  or  otherwise,  lay  oat, 
pay,  or  advance,  or  become  in  anywise  liable  to  pay 
on  the  credit  of  the  said  A.  B.,  or  on  his  account  to 
any  person  or  persons  whomsoever ;  and  also  all 
such  wages  and  allowances  for  advancing  and  pay- 
ing such  bill  or  bills,  drafts,  notes,  acceptances,  ad- 

^  If  judgment  should  be  entered  up  in  default  of  any  of 
the  instalments,  yet  upon  payment  of  so  much  as  may  be  doe, 
and  costs,  the  court  will  relieve  the  obligor ;  but  the  judg- 
ment iwill  be  permitted  to  stand  as  a  security  for  the  other 
instalments.  (Coates  v.  Hewit,  1  Wils.  80 ;  Collins  v.  Col- 
lins, 2  Burr.  824.) 

'  Recite  that  A.  B.  had  a  banking  account  with,  &c. 


Boin>9.  321 

vsDcesy  payments,  engagements,  and  aceommoda- 
tioDS,  not  exceeding  the  sum  of  L^OOO  in  the  whole, 
together  with  interest  for  such  sum  and  sums  of 
money  as  they  or  any  of  them  shall  from  time  to  time 
adYance,  &c^  and  other  expenses  and  commission  as 
usually  charged,  and  shall  indemnify  and  save  harm- 
less the  said,  &c.,  and  the  survivors  or  survivor  of 
them,  the  said,  &c.,  then,  &c. 

Now,*  ScCw,  that  if  the  said  [mortgagor^']  his  heirs,  (A  mortgage 
executors,  adminbtrators,  and  assigns,  do  and  shall  ^^^'> 
well  and  truly  pay,  or  cause  to  be  paid,  unto  the  said 
(mortgagfee^Jhis executors, administrators, or  assigns, 
the  sum  of,  &c^  on,  &c^  [Uike  this  from  the  covenant 
in  the  mortgage  deedy  and  if  the  condition  of  the  bond 
is  without  recitals^  say^  **  according  to  the  tenor, 
true  intent,  and  meaning  of  a  certain  indenture  of, 
&c^  bearing  even  date  herewith,  and  made,  or  ex- 
pressed to  be  made,  between,*'  &c. ;  hut  if  the  deed 
has  been  recited^  which  is  the  better  way^  say^  **  be- 
ing the  same  days  and  times  as  are  appointed  in  or 
by  the  said  in  part  recited  indenture  of  release,  {or 
demise^)  for  the  payment  of  the  same,"]  and  do  and 
shall  make  all  and  every  the  said  payments  without 
any  deduction  or  abatement  whatsoever,  (as  stated  in 
the  deed,)  then,  &c. 

Now,  the  condition,*  &c^  that  if  the  above -bounden  ^9^^^**' 
A.  B^  his  heirs,  &c.,  do  and  shall  well  and  truly  pay,  ^^  ^^irch«wr 
or  cause  to  be  paid,  unto  the  said  (mortgagee^)  his  of  m  equity  of 
executors,  &c^  the  said  principal  sum  of,  &c^  with  all  J^^^^"*^ 

mortgagor.) 
*  Mortgage  bonds  are  now  rarely  used,  as  they  increase 

the  expense  without  adding  to  the  security. 

^  Recite  the  mortgage,  and  that  "  the  principal  sum  of, 
&c.,  still  remains  due  upon  the  said  security,  but  that  all  in- 
terest for  the  same  hath  been  paid  up  to,'*  &c. ;  and  recite 
the  conveyance  of  the  equity  of  redemption  (and  **  rever- 
sion/' if  the  mortgage  was  by  demise)  to  the  (obligor,')  and 
that  "  the  said  (obligor)  hath  agreed  to  enter  into  the  above- 
^tten  obligation  for  payment  of  the  said  sum  of,  &c.,  and 
interest,  and  to  indemnify  the  said  (mortgagor)  therefrom, 
m  manner  hereinafter  mentioned." 
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toindomnify 

mortgagor.) 


(Amiuity 

bond.) 

Becital. 


Condition* 


interest  to  grow  due  or  become  payable  thereupon^ 
in  full  satisfaction  and  discharge  of  the  said  in  part 
recited  mortgage,  and  the  covenant  therein  contain- 
ed on  the  part  of  the  said  (obligee)  for  payment  of 
the  same ;  and  of  and  from  the  same*  and  every  part 
thereof,  and  also  all  and  all  manner  of  actions,  suits, 
claims,  and  demands  whatsoever,  as  well  in  law  as 
in  equity,  and  otherwise,  of,  from,  or  by  the  said 
(mortgagee^  his  executors,  administrators,  or  assigns, 
for  or  by  reason  or  in  respect  of  the  same,  or  any 
part  thereof,  in  anywise  howsoever,  and  all  costs, 
charges,  damages,  and  expenses  whatsoever,  by  rea- 
son or  in  relation  thereto,  do  and  shall  well  and  ef- 
fectually save  harnaless  and  keep  indemnified  him, 
the  said  {obligee^  his  heirs,  executors^  administra- 
tors, and  assigns,  henceforth  and  for  ever ;  then,  &c. 
Whereas  the  said  A.  B.,  some  time  since,  advanced 
and  lent  to  the  said  C.  D.the  sum  of,  &c.,  of  law- 
ful money  of  Great  Britain,  which  he,  the  said 
C.  D.,  doth  hereby  admit  and  acknowledge.  And 
whereas  the  said  C.  D.  hath,  in  consideration  of  the 
sum  of  L.  so  as  aforesaid  advanced  to  him  by 

the  said  A.  B.,  agreed  to  grant  to  the  said  A.  B.  one 
annuity  or  yearly  sum  of  L.  to  be  paid  to  bim 

during  the  term  of  his  natural  life,  at  the  time  and  in 
manner  hereinafter  mentioned.  Now,  the  condition 
of  the  above-written  obligation  is  such,  that  if  the 
said  C.  D.,  his  heirs,  executors,  or  administrators,  do 
well  and  truly  pay,  or  cause  to  be  paid,  unto  the  said 
A.  B.  or  his  assigns,  one  annuity,  or  clear  yearly  sum 
of  L.  of  lawful  money  of  Great  Britain,  by 

even  and  equal  quartc^rly  payments,  on  the  25th  day 
of  March,  &c.,  in  each  and  every  year  during  the 
natural  life  of  the  said  A.  B.,  without  any  deduction 
or  abatement  whatsoever,  the  first  of  such  quarterly 
payments  to  become  due  and  be  made  on  the  26th 
day  of  March  next  ensuing  the  date  hereof;  and 
also  if  the  said  C.  D.,  his  heirs,  executors,  or  admi- 
nistrators, do  and  shall,  within  twenty-one  days  next 
after  the  decease  of  the  said  A.  B^  well  and  truly 


POST-OBIT  BONDS.  323 

pay,  or  cause  to  be  paid)  unto  the  executors  or  ad-  (Anaoity 
ministrators  of  the  said  A.  B.  a  proportional  part  of  ^^^-^ 
the  said  annuity  of  L.  for  the  time  which,  at 

the  decease  of  the  said  A.  B.,  shall  have  elapsed  of 
the  quarterly  payment  thereof  then  growing  due^ 
without  any  deduction  or  abatement  whatsoever; 
then  this  obligation  shall  be  void  and  of  none  effect^ 
or  else  to  remain  in  full  force  and  virtue. 

Whereas*  the  above-named  A.  B.  hath  contracted  CPo«t-oWt 
and  agreed  with  the  above-bounden  C.  D.  for  the  ^^t^. 
purchase  of  the  sum  of  L.  ,  to  be  paid  to  heri 

the  said  A.  B.,  her  executors,  administrators,  or  as- 
signs, in  the  event  of  &  F.  departing  this  life  in  the 
lifetime  of  the  said  C.  D.,  but  not  otherwise,  at  or 
for  the  price  or  sum  of,  &c«  And  whereas,  in  per- 
formance of  the  said  recited  contract,  she,  the  said 
A.  B.,  hath  paid  the  sum  of,  &c.,  of  lawful  money  of 
Great  Britain,  unto  the  said  C.  D.,  at  or  before  the 
sealing  and  delivery  of  the  above-written  obligation^ 
the  receipt  and  payment  whereof  accordingly  the 
said  C.  D.  doth  hereby  accordingly  acknowledge. 
And  whereas,  upon  the  treaty  for  the  purchase  of 
the  said  contingent  sum  of  L.  ,  it  was  agreed 

that  the  payment  thereof  should  be  secured  by 
(among  other  securities)  the  bond  of  the  said  C«  D. 

'  Where  it  is  a  loan,  the  recital  may  be  thus  :  *•  Whereas 
the  above-bomideii  (obligor)  is  in  expectation  of  receiving  a 
condderable  sum  of  money  and  other  property,  upon  the  de- 
cease of,  &c.,  his  father.  And  whereas  the  said  (obligor)  is 
now  of  the  age  of  years,  or  thereabouts ;  and  the  said 

&ther  is  of  the  age  of,  &c.,  or  thereabouts,  and  in  good 
health.  And  whereas  the  said  (obligor)  having  occasion  for 
the  sum  of  L.  to  supply  his  immediate  occasions,  hath 

Hiplied  to  the  said  (obliges)  to  lend  him  the  same  upon  his 
entermg  into  the  above-written  obligation,  together  with  a 
warrant  of  attorney  for  entering  up  judgment,  as  hereinafter 
^  mentioned.'*  (As  to  the  validity  of  these  bonds,  see  Whar- 
ton V,  May,  5  Ves.  27 ;  Lushmgton  v.  Waller,  2  Hen. 
Black.  95;  Bemall  v.  Marquess  of  Donegal,  3  Dow,  133; 
^^nrtmg  v.  Marquess  of  Townshend,  19  Yes.  628 ;  Murray 
^»  Stair,  2  Bar.  and  Cress.  &2,  83 ;  Dow  and  Byl.  278.) 
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(PoBt-obtt  , 

bond.) 

Condition. 


(Condition  of 
an  arbitration 
bond.*) 


Witnenes  to 
be  examined 
onosih. 


Now,  the  condition  of  the  above*written  obligation 
is  such,  that  if,  in  the  event  of  the  said  £•  F.  depart- 
ing this  life  in  the  lifetime  of  the  said  C.  D.,  the  said 
C.  D.,  his  heirs,  executors,  or  administrators,  do  and 
shall  well  and  truly  pay,  or  cause  to  be  paid,  unto  the 
said  A.  B.,  her  executors,  administrators,  or  assigns, 
within  six  calendar  months  next  after  the  decease  of 
the  said  £.  F.  aforesaid,  in  the  lifetime  of  the  sidd 
C.  D.,  the  sum  of,  &C.,  of  lawful  money  of  Great 
Britain ;  or  in  case  the  said  C.  D.  shall  happen  to 
depart  this  life  in  the  lifetime  of  the  said  £.  F. ; 
then,  &c. 

Whereas  certain  differences  and  disputes  have 
arisen,  and  are  now  depending  between  the  above- 
bounden  A.  B.  and  the  said  C.  D.,  respecting,  &c. ; 
and  it  has  been  agreed  by  and  between  the  said  A.B. 
and  the  said  C.  D.  to  refer  the  same  to  R.  S.  and  T. 
W.  as  arbitrators,  as  also  all  and  all  manner  of  action 
and  actions,  cause  and  causes  of  action,  suits,  bills, 
bonds,  specialties,  judgments,  executions,  extents, 
quarrels,  controversies,  trespasses,  damages,  and  de- 
mands whatsoever,  both  at  law  and  in  equity,  or 
otherwise  howsoever,  which  at  any  time  or  times 
heretofore  have  been  had,  made,  moved,  brought, 
commenced,  sued,  prosecuted,  done,  suffered,  com- 
mitted, or  depending,  by  and  between  the  said  par- 
ties, with  liberty  to  the  said  arbitrators  to  appoint, 
choose,  and  name  an  umpire.  And  whereas  it  hath 
been  agreed  that  this  submission  shall  or  may  be 
made  a  rule  of  her  Majesty's  court  of,  &C.,  at  West- 
minster, pursuant  to  the  statute  in  such  case  made 
and  provided.  And  it  has  been  further  agreed,  that 
the  witnesses,  as  well  of  him,  the  said  A.  B.,  as  of 
the  said  C.  D.,  shall  be  examined  on  oath  by  tbe 
said  referees  or  their  umpire,  as  aforesaid,  touchiDg 
the  matters  in  difference  between  the  said  parties. 
And  that  the  costs,  charges,  and  expenses,  as  well 
of  preparing  and  executing  these  presents,  as  of  tbe 


*  See  Agreements  for  Reference,  p.  227. 
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reference  hereby  intended  to  be  made,  and  of  all  (C^maitimi  of 

bond.) 


costs,  charges,  and  expenses  incidental  or  relating  "*  "^*'^"'*®° 


thereto,  (and  likewise  the  costs  and  charges  of  the 
said  action,)  shall  be  in  the  discretion  of  the  said 
referees,  or  the  said  umpire  so  to  be  elected  as  afore- 
said, who  shall,  in  their  or  his  award  or  umpirage, 
order  and  direct  by  which  of  the  said  parties,  or  in 
what  proportion  between  them,  the  same  shall  be 
home,   and  when  paid.*      Now,  the  condition  ofCo"»^**»°- 

^  The  following  are  the  usual  indorsements : — 
"  We,  the  undersigned  A.  B.  and  C.  D.,  the  referees  (Memonm-* 
within-named  and  appointed,  do  hereby  accept  of  the  ap-  ^^'^  written 
pointment  as  arbitrators,  for  the  purposes  therein  expressed ;  ^^*  ^^- 
and  for  the  proceeding  in  the  investigation  of  the  matters  in  anoeoftheap- 
dispute  and  difference  between  the  parties  in  difference  with-  pointment 
in-mentioned,  we  appoint  and  fix  to  meet  at  the  house  of  of  arbitra- 
E.  F.,  in,  &c.,  by  11  o'clock  in  the  forenoon.     Witness  our  *<>"•) 
hands,  this  1st  day  of  May  184  ." 

"  We,  A.  B.  and  C.  D.,  the  arbitrators  within-named,  by  (Memoran- 
this  memorandum  in  writing,  under  our  hands,  made  before  dum  of  an 
the  entering  upon  the  within-mentioned  arbitration,  do  here-  *? ^^j^t  »- 
by  nominate  and  appoint  E.  F.,  of,  &c.,  the  thurd  arbitrator,  bitrator,  in- 
to whom,  together  with  ourselyes,  the  within-mentioned  dorsed  or 
matters  in  dispute  between  the  parties  within-named  are  re-  written  npon 
ferred,  according  to  the  tenor  and  effect  of  the  within  rule,  ^°^  ®'' 
or  within-written  bond,  or  obligation,  or  indenture"  mentofarW- 

If  the  consent  of  the  third  person  has  not  been  obtained,  tration.) 
add,  **  On  condition  that  he  do,  within  days  from  the 

date  hereof,  by  some  writing  under  his  hand,  consent  to  act 
therein  accordlingly." 

"  We,  the  undersigned  A.  B.  and  C.  D.,  the  arbitrators  A  memoran- 
within-named,  having  considered  of  the  said  matters  in  dif-  d'*™  "^^T*** 
ference  between  the  said  parties,  and  having  heard  what  ^ppoj^tnient 
each  of  them  had  to  offer  and  allege  in  his  behalf,  but  not  of  umpire  by 
having  agreed  in  opinion  in  relation  to  the  same,  so  as  to  arbitrators, 
enable  us  to  make  an  award  between  the  said  parties  in  dif-  when  one  is 
ference,  do  hereby,  in  pursuance  of  the  power  and  direction  notnominated 
given  to  us  by  the  within-written  agreement,  elect,  nomi-  ^     ^  ' 
nate,  and  appoint  E.  F.,  of,  &c.,  to  be  umpire  between  the 
said  parties  in  relation  to  the  matters  in  difference  between 
them  as  aforesaid.     As  witness,"  &c. 
'*  Know  all  men  by  these  presents,  that  we,  the  within-nam- 
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(Oonditioiiiof  this  obligation  is  such^  that  if  the  above-bounden  C. 

SiidO**'**^°"  D.,  his  heirs,  executors,  or  administrators,  do  and 
shall,  upon  his  or  their  part  and  behalf,  in  all  things 
well  and  truly  stand  to,  obey,  abide,  observe,  per- 
form, fulfil,  and  keep  the  hereinbefore  recited  agree- 
ment, and  the  award,  arbitrament,  final  end  and 
determination  of  the  said  arbitrators,  so  as  the  sud 
award  be  made  in  writing  on  or  before,  &c^  (or  on 
or  before  such  other  day  not  extending  beyond 
the,  &c.,  as  the  said  arbitrators  shall,  by  writing 
to  be  indorsed  on  these  presents,  from  time  to  time 
appoint ;)  or  if  the  said  arbitrators  cannot  agree  and 
determine  the  same  premises,  and  do  not  make  such 
their  award  by  the  time  aforesaid,  that  then,  if  the 

Enlar^ment  ed  A.  6.  and  C.  D.,  do  g^?e  and  grant  unto  the  within- 
of  time  by  the  named  C.  D.  and  E.  F.,  until  the  day  of  now  next 

parUes  in  dig-  ensuing,  for  making  their  award  of  and  concerning  the  se- 
^  '  veral  matters  and  things  to  them  referred,  as  within-men- 

tioned ;  so  that  they  make  their  award  in  writing  under  thdr 
respective  hands  and  seals,  ready  to  he  delivered  unto  the 
said  parties  in  difference  on  or  before  the  said        day  of 
In  witness,"  &c. 
The  like  by         "  "We,  the  undersigned  arbitrators,  by  virtue  of  the  powers 
arbitntors.     given  to  us  for  this  purpose,  do  hereby  extend  and  enlarge 
the  time  for  making  our  award  until  the  day  of 

now  next  ensuing. 
In  witness,"  &c. 
Nomination  of     If  the  nomination  of  an  umpire  be  by  a  separate  instru- 
umpire  by  a     ment,  it  may  be  thus  : 

separate  «  Xo  all  to  whom  these  presents  shall  come,  &c.  Whereas 

instrument,  j-^^^^  ^^^^  ^^^  j^„^^  ^^  instrument  of  arbitration,']  and  we, 
&e  said  A.  B.  and  C.  D.,  having  talcen  the  matters  so  refer- 
red to  us  into  our  consideraticoi,  but  not  being  able  to  agree 
in  opinion  concerning  the  same,  have  chosen  £.  F.,  off 
&c.,  to  be  an  umpire  touching  the  premises.  Now  know  ye, 
that,  in  pursuance  of  the  power  and  authority  so  vested  in 
us  by  the  said  hereinbefore  in  part  recited  agreement,  we, 
the  said  arbitrators,  do  hereby  elect,  nominate,  and  appoint 
the  said  E.  F.  to  be  umpire  between  them,  the  said  parties 
in  dispute,  in  relation  to  the  matters  so  in  difference  between 
them,  and  so  referred  to  us  as  aforesaid.    In  witness,"  &c. 
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md  C.  D.,  his  heirs,  executors,  or  administrators,  do  (Conditioiuof 
aad  shall,  upon  his  or  their  part  and  behalf,  in  all  ^^^^"^^^ 
things  well  and  truly  stand  to,  obey,  abide,  observe, 
perform,  fulfil,  and  keep  the  award,  order,  arbitra- 
ment, umpirage,  final  end  and  determination  of  such 
person  as  the  said  arbitrators  shall  elect,  choose,  and 
name  as  umpire,  as  aforesaid,  (which  umpire  is  to  be 
elected  and  chosen  hy  the  said  arbitrators  prewoush/ 
to  their  proceeding  upon  the  said  reference^)  so  as 
tbe  said  umpire  do  make  his  award  and  umpirage  in 
writing  on  or  before,  &c. ;  then  this  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  virtue. 

Observations  on  Arbitration  Bonds, 

If  an  agreement  or  indenture  has  been  entered  in-  By  indenture 
toby  the  parties  in  respect  to  the  submission,  and  *^^^^®^°* 
the  bond  is  for  the  performance  of  the  award  to  be 
made  in  pursuance  thereof,  the  instrument  should  be 
recited  shortly  thus :  ''  And  whereas  they,  the  said, 
&c.,  by  an  indenture  bearing  even  date  with  the 
above-written  obligation,  and  made,  or  expressed  to 
be  made,  between  the  said  A.  B.  of  the  one  part,  and 
the  said  C.  D.  of  the  other  part,  have  agreed  to  refer 
and  execute  mutual  bonds  for  the  performance  of  the 
award  of  the  said,  &c.,  with  such  condition  to  be 
thereunder  written  for  making  void  the  same  as  here- 
inafter is  expressed." 

It  is  sometimes  prudent  to  take  a  warrant  of  at-  ^^  ^  '«^ 
torney  to  confess,  &c.,  as  a  collateral  security,  to  p^p®^''* 
compel  the  performance  of  an  award  as  to  the  title 
of  land,  with  a  defeasance  that  no  execution  shall  be 
taken  out  unless  the  arbitrator  by  his  award  should 
direct  the  defendant  to  yield  possession,  which,  if  the 
party  directed  so  to  do  should  refuse,  the  warrant  of 
attorney,  given  as  in  ejectment,  might  be  entered 
up,  and  possession  obtained.  {See  Chitti/s  Arch'- 
hold,  p.  1023.) 

A  right  of  real  property  cannot  pass  by  mere 
award,  (Marks  t^.  Mariot,  1  Ld.  Raymond,  115>)  but 
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a  conveyance  or  release  of  land  may  be  awarded^ 
(3  Bl.  Com.  16.)  After  the  making  of  the  award  the 
submipsion  is  not  revocable.® 
submiBBions  Before  the  recent  act  of  3d  and  4th  William  IV., 
not  revocable,  cap.  42y  either  party  might  have  revoked  his  sab- 
mission  at  any  time  before  the  making  of  the  award, 
and  before  the  submission  was  made  a  rule  of  court; 
but  by  the  39th  section  of  that  act,  it  is  enacted,  that 
submissions  by  rule  of  court  shall  not  be  revocable 
by  any  party  without  leave  of  court,  but  that  the  ar- 
bitrator may  proceed  with  the  reference,  notwith- 
standing any  revocation. 

The  death  of  any  of  the  parties,  before  the  award 
is  madC)  in  most  cases,'  determines  the  arbitrator's 
powers,  unless  it  has  been  otherwise  agreed.'  A  parol 
submission  cannot  be  made  a  rule  of  court.  (Airsell 
V.  Evans,  7  T.  R.  1 ;  Godfrey  «.  Wade,  6  Moore, 
488.)     See  Awards,  p.  311. 
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Becitai.  Whereas  the  above-bounden  C.  D.  was  on  this, 

&c,  taken  by  the  said  sheriff  in  the  bailiwick  of  the 
said  sheriff,  by  virtue  of  the  Queen's  writ  of  capiM 
issued  out  of  her  Majesty's  court  of,  &C.,  bearing  date 
at  Westminster,  the,  &c.,  to  the  said  sheriff  directed, 
and  delivered  against  the  said  C.  D.  in  an  action  on, 
&C.,  {as  the  plea  is,)  at  the  suit  of  A.  B. ;  and  whereas 
a  copy  of  the  said  writ,  together  with  every  memo- 
randum and  notice  subscribed  thereto,  and  all  in- 
dorsements thereon,  was  on  the  execution  thereof 
delivered  to  the  said  C.  D. ;  and  whereas  he  is  by  the 
said  writ  required  to  cause  special  bail  to  be  put  in 

•  Phipps  V.  Ingram,  3  Dowl.  P.  C.  669. 

'  For  some  exceptions  to  this  rale,  see  3  Dowl.  and  R.  610; 
4  Id.  741 ;  2  B.  and  C.  345 ;  Clarke  w.  Crofts,  4  Bmg.  143. 

«  Toussaint  ».  Hartop,  7  Taunt.  571 ;  MacDougall  ». 
Robertson,  2  Yo.  and  J.  11 ;  4  Bing.  143. 
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for  him  in  the  said  court,  within  eight  days  after  exe-  (Ban  Bond.) 
cation  thereof  on  him,  inclusive  of  the  day  of  such 
execution.    Now,  the  condition  of  this  obligation  is  ConditkA. 
such,  that  if  the  said  C«  D.  do  cause  special  Imil*'  to 

**  The  following  is  the  form  of  a  hail-piece : — 

**  In  the,  &c. 

The  first  day  of,  &c.,  in  the  year  of  our  Lord  1840, 
(the  day  and  year  of  taking  hail,) 

shire,  (to  wit.)     A.  B.,  of,  &c.,  having  been  arrested 

by  yirtne  of  a  writ  of  capias^  is  delirered  to  bail  to  C.  D., 
o^  &c.,  and  E.  F.,  of,  &c.,  at  the  suit  of  O.  H. 
Oath  for  L. 

L  R.,  Defendant**  Attorney. 
L.  M.,  Agent, 
Tak&a.  and  acknowledged  conditionally,  at,  &c.,    1 

the  day  and  year  above  mentioned,  before  me,  j 

N.  O.,  a  Commissioner  for  taking  baiL" 

N,B, — If  in  the  Exchequer,  the  bail  must  sign  their 
names,  but  not  in  the  other  courts.  If  in  the  Common  Pleas, 
add,  "  each  of  the  bail  in  L.  ,"  (double  the  sum  sworn 

to  by  plaintiff.) 

The  affidavit  of  the  due  taking  of  bail  is  thus : 

"  In  the,  &c.,  hetween,  &c. 

A.  B.,  of,  &c.,  maketh  oath  and  saith,  that  the  reoogniz- 
uoe  of  the  bail  or  bail-piece  hereunto  annexed  was  duly 
taken  and  acknowledged  by,  &c.,  (the  bail  therein  named,) 
before  R.  S.,  gent,  the  commissioner,  who  took  the  same  in 
this  deponent's  presence,  the  day  of,  &c.,  instant." 

N.B. — The  above  affidavit  must  not  be  sworn  before  the 
bail  commissioner,  (1  M.  Clel.  and  Yo.  149,)  but  before  a 
commissioner  of  ^e  court  in  which  the  action  is  brought,  so 
that  he  be  not  the  defendant's  attorney. 

The  following  is  the  common  form  of  the  affidavit  of  jus 
tificaiion  of  bail,  to  be  sworn  before  the  bail  commissioner : 

"  In  the,  &c.  Between,  &c. 

C.  D.,  of,  &c.,  and  E.  F.,  of,  &c.,  bail  for  the  above-  Common 
named  defendant  in  this  cause,  severally  make  oath  and  say ;  *^""  ^^'^Ix 
and  first  thU  deponent  C.  D.  for  himself  saith,  that  he  is  a  ^Jjf.^ 
housekeeper,  [or  freeholder,  as  the  case  may  be,']  residing  at, 
&c,  aforesaid,  and  is  worth  the  sum  of,  &c.,  (double  the 
onount  indorsed  for  baiU)  over  and  above  what  will  pay  his 
JQst  debts,  and  over  and  above  every  other  sum  for  which  he 
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<Bafl  bond.)    be  put  in  to  the  said  action  in  her  Majesty's  said 
court,  as  required  by  the  said  writ,  then  this  present 


is  now  baiL     And  this  deponent,  the  said  £.  F.,  for  himself 
saith,  that,"  &c.,  (similar  to  the  first  deponent,) 
See  Rule,  19  Hil.  T.  1832. 

By  adopting  the  following  form  of  justification,  the  plain- 
tiff, upon  excepting,  will  (upon  allowance  of  bail)  hare  to 
pay  costs. 

'*  In,  &c.  Between,  &c. 

Form  of  A.  B.,  of,  &c.,  one  of  the  bail  for  the  above-named  de- 

jiutification,    fendant,  maketh  oath  and  saith,  that  he  is  a  housekeeper,  \or 
1831  )  *  freeholder^  as  the  case  may  6e,]  residing  at,  [describing  par' 

ticularly  the  street  or  places  and  number,  if  any ;]  that  he  u 
worth  property  to  the  amount  oi  L.  ,  \the  amount  re- 

quired hy  the  practice  of  the  courts,"]  over  and  above  all  his 
just  debts ;  [if  hail  in  any  other  action,  add,  "  and  every  other 
sum  for  which  he  is  now  bail;"]  that  he  is  not  bail  for  any 
defendant  except  in  this  action ;  [or  if  bail  in  any  other  ac- 
tion or  actions,  add,  "  except  for  C.  D.,  at  the  suit  of  £.  F., 
in  the  court  of  ,  in  the  sum  of  L.  ;  for  6.  E, 

at  the  suit  of  I.  R.,  in  the  court  of  ,  in  the  sum  of 

L.  ;"  specifying  the  several  actions,  with  the  courts  » 

which  they  are  brought,  and  the  sums  in  which  the  deponeiU 
is  bail;'\  that  the  deponent's  property,  to  the  amount  of  the 
said  sum  of  L.  ,  over  and  above  all  his  just  debts,  [and 

if  bail  in  any  other  action  or  actions,  **  of  all  other  sums  (ot 
which  he  is  now  bail  as  aforesaid,"]  consists  of  [here  specify 
the  nature  and  value  of  the  property,  in  respect  of  which  the 
bail  proposes  to  justify,  as  follows  : — Stock  in  trade  in  his 
business  of  ,  carried  on  by  him  at  ,  of  the  valo^ 

of  L.  ;  of  good  book-debts  owing  to  him  to  the  amount 

of  L.  ;  of  furniture  in  his  house  at  of  the  value 

of  L.  ;  of  a  freehold  or  leasehold  farm,  of  the  value  of 

L.  ,  situate  at  ,  occupied  by  ;  or  of  a 

dwelling-house  of  the  value  of  L.  ,  situate  at  > 

occupied  by  i  or  of  other  property,  particularly 

each  description  of  property,  with  the  value  thereof  i]  and  that 
the  deponent  hath  for  the  last  six  months  resided  at  [descrih- 
ing  the  place  or  places  of  such  residence'^ 
Sworn,"  &c. 
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obligation  to  be  void,  otherwise  to  remain  in  full  (Ban  bond.) 
force  and  effect. 

It  is  advisable,  in  some  cases,  for  each  of  the  proposed  bail 
to  make  a  separate  affidayit. 

The  affidayit  of  justification  should,  if  possible,  be  in  the 
above  form ;  for  if  the  plaintiff  excepts  to  the  bail,  he  wiU, 
upon  allowance  thereof,  have  to  pay  the  costs  of  justification; 
but  not  if  the  common  affidayit  of  justification  be  made.  (See 
Rnle3.  T.  T.  1831.) 


CHAPTER  XVm. 


COGNOVIT.' 

In  the  Q.  B.  (C.  P.  or  Ezch.)    Between,  &c. 

I  do  hereby  confess  this  action,^  and  that  the 
plaintiff  hath  sustained  damages  to  the  amount  of 
L.  >  {the  damages  laid  in  the  declaration  ;  but 

if  before  declaration,  put  the  recU  debt,)  besides  his 
costs  and  charges,  to  be  taxed  by  the  master,  (or  in 
the  C,  P*9  saj/y  "  by  one  of  the  prothonotaries  ;**  or 
if  the  amount  be  agreed  upon^  say^  "  to  the  amoaot 
of  L.  r)    And  in  case  I  snail  make  de&ult  in 

'  Cognovits  and  warrants  of  attorney,  giyen  after  1st  Oc- 
tober 1S38,  will  be  invalid,  unless  executed  in  the  presence 
of  an  attorney  attending  on  behalf,  and  at  the  request  of  the 
person  executing  the  same,  to  inform  him  before  the  execo- 
tion  of  the  effect  thereof,  and  also  attested  by  the  attorney, 
stating  that  he  does  so  as  such  attorney;  1st  and  2d  '^ct, 
cap.  1 10,  sec.  ix.     Mason  v.  Kiddle,  9  Law,  Jo.  Ex.  37- 

^  If  the  action  be  brought  for  debt,  the  form  will  b^ 
thus :  "  I  confess  the  debt  in  this  cause ;"  and  put  the  da- 
mages at  one  shilling,  whether  before  or  after  declaration 
filed. 

If  given  after  plea  filed,  say :  "  I  do  hereby  agree  to  with- 
draw the  plea  [or  **  demurrer"]  by  me  pleaded  herrin,  and 
do  confess,"  &c. 

If  to  be  paid  by  instalments,  say :  "  by  the  following  in- 
stalments ;  that  is  to  say,"  stating  the  periods  allowed  for 
payment,  "  or  any  or  either  of  them." 
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payment  of  the  snm  of  L.  »  (the  real  debt^) 

being  the  debt  in  this  action,  together  with  the  said 
costs,  on  the,  &c^  next,  the  plaintiff  shall  be  at  liberty 
to  enter  ap  judgment  for  the  said  sum  of,  &c^  (or 
'*  the  said  debt,**)  together  with  the  said  costs,  and 
to  sue  out  execution  thereon  for  the  (said)  sum  of, 
&c^  (the  real  dehty)  and  the  said  costs ;  and  also  for 
the  costs  of  entering  up  such  judgment,  and  of  suing 
out  execution  thereon,  officers'  fees,  sheriflk'  pound- 
age, costs  of  levying,  and  all  other  incidental  ex- 
penses ;  and  I  do  hereby  undertake  not  to  bring  any 
writ  of  error,  or  file  any  bill  in  equity,  or  do  any 
other  matter  or  thing  to  delay  the  said  plaintiff  from 
entering  up  his  judgment  and  suing  out  execution 
thereon,  as  aforesaid.^     Dated,  &c« 

COGNOVIT  IN  EJECTMENT. 

In  the,  &C.  Between  John  Doe,  on  the  several  de- 
mises of  L.  M.  and  O.  P.,  plaintiff,  and  Thomas 
Jones,  defendant. 

^  The  cognovit,  if  m  the  Q.  B.,  or  a  copy,  if  in  the  C.  P. 
or  Exch.,  when  given  in  a  personal  action,  and  an  affidavit 
of  the  time  of  the  execution  thereof,  must  be  filed  with  the 
derk  of  the  judgments,  if  in  the  Q.  B.,  or  in  the  C.  P.  with 
the  prothonotary,  within  twenty-one  days  after  its  execution, 
to  render  it,  or  any  judgment  or  execution  thereon,  valid  as 
against  the  assignees  of  the  defendant,  if  he  should  become 
Unkrupt ;  (3  Geo.  IV.,  cap.  39,  sec.  3.) 

The  following  is  the  form  of  the  affidavit : 

"In  the,  &c.,  between,  &c.,  A.  B.,  of,  &c.,  maketh  oath  and  Affidavit  of 
saitb,  that  he  was  present  on  the  first  day  of  March  instant,  the  signature 
and  did  then  see  C.  D.,  the  above-named  defendant,  sign  the  of  cognovit, 
cognovit  hereunto  annexed,  [or  in  the  C.  P,  or  Exch,^  *•  a  actiwu"*"**^ 
true  copy  whereof  is  hereunto  annexed;"]  and  the  name 
(C.  D.)  appearing  at  the  foot  thereof,  [or  if  in  C,  P.  or 
Exch.,  say,  **  at  the  foot  of  the  original  cognovit,"]  is  of  the 
proper  hand- writing  of  the  said  C.  D. ;  and  that  the  names 
**  A.  B."  and  "  G.  H."  appearing  there  as  that  of  the  wit- 
Qe«ses  to  the  signature  of  the  said  C.  D.,  are  of  the  proper 
luinds-writing  of  this  deponent  and  of  the  said  G.  H." 
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I  do**  hereby  confess  this  action,  and  that  the  said 
John  Doe  is  entitled  to  recover  his  term  [or  terms] 
yet  to  come  of  and  in  [parcels,  as  in  the  dedaratioo 
of  ejectment,]  with  the  appurtenances,  sitoate,  &&, 
being  the  tenements  in  the  declaration  in  this  cause 
mentioned ;  and  also  that  he  bath  sustained  damage 
by  reason  of  the  trespass  and  ejectment  [or  trespasses 
and  ejectments]  in  the  sud  declaration  mentioned,  to 
the  amount  of  one  shilling,  besides  his  costs  and  charges 
in  this  behalf,  to  be  taxed  by  the  master,  [or  in  C.  P. 
by  theproihonotary,']  And  in  case  I  shall  make  de&ult 
in  delivering  up  possession  of  the  premises  aforesaid, 
or  in  pa3nnent  of  the  damages  and  costs  as  aforesaid, 
on  the,  &c«,  next,  then  the  plaintiff  shall  be  at  liberty 
to  enter  up  judgment  for  his  term  of  and  in  the  said 
premises,  and  for  his  said  damages  and  cost8»  above 
acknowledged,  as  also  for  the  costs  of  entering  up 
such  judgment,  and  of  suing  out  execution.  And 
that  he  shall  also  be  at  liberty  thereupon  forthwidi 
to  sue  put  execution  for  the  same,  together  with  she- 
ri£&'  poundage,  costs  of  levy,  and  all  other  incidental 
expenses.  And  I  do  hereby  agree  not  to  bring  any 
writ  of  error,  or  file  any  bill  in  equity,  to  delay  th« 
plaintiff  in  his  proceeding.    Dated,  &c. 

^  If  defendant  has  pleaded,  say,  *<  I  do  withdraw  the  plea 
by  me  pleaded  in  this  cause,  and  do  oonfess,"  &c. 


>» 


CHAPTER  XIX. 


CONDITIONS  OF  SALE  BY  AUCTION- 

That  the  premises  shall  be  put  up  for  sale  in  the  uraaifim 
several  lots  mentioned  in  the  foregoing  particulars^  <»°^**<"^ 
or  in  such  other  lots  as  shall  be  agreed  upon  at  the 
time  of  sale,  that  the  highest  of  two  or  more  bidders 
shall  be  the  purchaser ;  and  if  any  dispute  arise  be« 
tween  the  bidders,  or  between  the  auctioneer  and 
any  bidder,  the  lot  in  dispute  ahall  be  put  up  again 
at  the  sum  last  bid  for  the  same  before  such  dispute 
arose. 

That  no  person  shall  advance  less  than  L. 
at  each  bidding,  or  retract  his  or  her  bidding. 

That  the  vendor's  agents  shall  be  entitled  to  bid  Beserred 
once  for  each  lot  and  no  more.  bidding. 

That  the  auction  duty  shall  be  paid  in  equal  Auction  duty, 
moieties  by  the  vendor  and  purchasers. 

That  the  purchaser  shall  pay  down  immediately  As  to  the 
into  the  hands  of  the  auctioneer  his  moiety  of  the  ^^'i^^^f 
auction  duty,  and  a  deposit  of  L.  per  cent,  in  p^chLe,  ftc. 

part  of  his  purchase-money,  and  sign  an  agreement 
for  payment  of  the  remainder  of  his  purchase-money 
onto  the  vendors  on  the  day  of  ,  at  ,  at 
which  time  the  purchase  shall  be  completed,  and  the 
purchaser  shall  then  have  the  actual  possession,  or 
^  entitled  to  the  rents  and  profits  of  the  purchased 
premises,  all  out-goings  up  to  that  time  being  dis- 


336      coKDinoNS  of  sale  bt  auction. 

charged  by  the  yendora ;  bat  if  the  purchase  shall 
not  be  completed  by  the  said  day  of  , 

then  the  purchaser,  from  whatever  cause  the  delay 
may  have  arisen,  whether  from  the  state  of  the  tide, 
or  otherwise,  shall  pay  to  the  vendors  interest  at  the 
rate  of  L.5  per  cent,  per  annum  on  the  balance  of 
his  purchase-money,  from  that  time,  until  the  pur- 
chase shall  be*  completed,  but  without  prejudice  to 
the  right  reserved  to  the  vendors  under  the 
condition. 

In  Mies  under      That  the  purchaser,  immediately  upon  being  so 

^^^!^  ^   declared,  do  sign  a  contract  to  complete  his  purchase, 
and  pay  his  purchase-money  into  court,  to  the  credit 
of  the  above*mentioned  causes,  on   or  before  the 
day  of  ,  and  do  procure,  at  his  own 

expense,  within  one  month  from  the  day  of  sale,  the 
usual  report  of  hb  purchase  and  order  confirmiog 
the  same. 

Ditto.  Xhat  the  vendors  shall  be  entitled  to  the  rents  and 

profits  of,  and  shall  pay  all  out^goings  in  respect  of 
the  said  premises  up  to  the  day  of  ,  from  which 

day  the  purchaser  shall  be  entitled  to  such  rents  and 
profits;  and  in  case  hp  shall  not,  from  any  cause 
whatever,  have  previously  paid  his  purchase-money 
into  court,  to  the  credit  of  these  causes,  he  shall  pay 
interest  at  and  afler  the .  rate  of  L.5  per  cent,  per 
annum  on  the  whole  of  his  purchase-money  from  the 
said  to  the  day  of  payment  into  court  of  his  pur* 
chase-money  ;  the  interest -money,  (if  any,)  together 
with  tiie  value  of  the  timber,  to  be  paid  iuto  court 
with  the  purchase-money  of  the  said  estate  and  pre- 
mises, and  the  amount  of  the  valuation  of  the  timber 
to  bear  interest  at  and  after  the  rate  of  L.5  per  cent. 
from  the  said  day  of  ,  if  not  paid  on  or 

before  that  day.  i 

Ditto.  The  purchaserishall  at  his  or  her  expense  procure 

the  master's  report  of  his  or  her  being  the  purchaser, 
and  the  usual  order  for  confirming  the  sanae,  and 
shall  also  (under  an  order  to  be  obtained  at  his  or 
her  expense)  pay  the  purchase-money  into  the  Bank 
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of  England  to  the  credit  of  the  cause,  on  or  before  (in  uies 
the  20th  day  of  November  next,  at  which  time  the  S^^*''"l*  ^ 
purchase  is  to  be  completed ;  and  if  from  any  cause  cLnc^y.) 
whatever  the  purchase-money  shall  not  be  paid  in, 
or  the  purchase  shall  not  be  completed  as  aforesaid, 
the  purchaser  shall  pay  interest  on  the  purchase- 
money  at  five  per  cent,  per  annum,  until  the  same  is 
paid,  and  the  purchaser  shall  be  let  into  possession, 
or  be  entitled  to  the  receipt  of  the  rents  and  profits, 
or  a  proportionate  part  thereof,  from  the  said  20tli 
day  of  November  next- 

That  the  vendor's  title  will  commence  with  certain  Limitation  w 
indentures  of  lease  and  release,  bearing  date  ,  ^^^^' 

which  being  a  period  of  years,  it  is  stipulated 

that  they  shall  not  be  called  upon  to  produce  any 
previous  title  to  the  said  premises,  or  any  lot  thereof; 

That  the  vendors  will,  within  seven  days  from  the  Ag  to  abstract 
day  of  sale,  deliver  an  abstract  of  their  title  to  the  "idobjeotionB 
purchaser,  and  thereby  deduce  a  good  title  to  the  ** 
premises  agreeably  to  these  conditions ;  and  the  pur- 
chaser shall,  within  fourteen  days  afler  the  delivery 
of  the  abstract,  signify  in  writing  to  the  vendors* 
Bolicitor,  his  acceptance  of,  or  objections  to,  or  re* 
quisitions  on  the  title,  as  deduced  by  such  abstract, 
and  that  in  default  o(  his  so  doing,  he  shall  be  con- 
sidered as  having  accepted  the  title ;  and  every  ob- 
jection or  requisition  not  taken  or  made,  and  so 
comniunicated  within  such  period,  shall  be  considered 
as  waived,  and  in  this  respect  time  shall  be  deemed 
of  the  essence  of  the  contract.  But  in  case  the  pur- 
chaser or  his  solicitor  shall  within  such  period  raise 
tiny  objection  to  the  title,  the  vendors,  if  they  shall 
see  fit,  shall  be  at  liberty  to  rescind  the  contract  for 
the  sale  of  the  property,  on  repaying  to  the  purchaser 
his  deposit-money,  without  any  interest,  costs,  or 
other  charges ;  but  this  condition  shall  not  prejudice 
the  right  of  the  vendors  to  compel  the  completioH 
of  the  contract  if  they  should  prefer  it. 

That  the  vendors  shall,  at  their  own  expense,  make  The  same 
out  an  abstract  of  their  title,  and  deliver  the  same  to  fppii<»w«t<i 

lota. 
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€ach  purcbaser,  or  his  or  ber  solicitor)  on  or  before 
the  day  of  >  and  Bucfa  purchasers  shall 

signify  his  or  her  assent  to  or  dissent  from  the  title 
on  or  before  the  day  of  then  next ;  and 

in  case  a  safe  and  secure  title  cannot  be  noade  to  the 
said  premises,  or  any  lot  thereof,  the  depo&it-rooney 
shall  be  returned  to  the  purchaser  of  the  lot  to  which 
a  safe  and  secure  title  cannot  be  made  out,  together 
with  interest  at  L.4  per  centum  per  annum,  and  such 
purchaser  shall  accept  the  same  in  full  satisfaction  of 
all  damages  and  demands  whatsoever,  and  thereupon 
this  sale  shall  be  null  and  void. 

ttmr'^"^      That  on  the  examination  of  the  title,  all  recitals, 
(except  of  deeds,  copies  of  court  roll,  or  other  docu- 
ments  in  the  vendors'  possession,)  and  all  statements, 
or  descriptions  of  parties,  or  properties  respectively 
occurring  in  deeds,  copies  of  court  roll,  or  other 
assurances,  or  documents  of  title  twenty  years  old  or 
upwards,  shall  be  accepted  as  sufficient  evidence  of 
the  several  matters  or  facts  so  recited  or  atated,  or  of 
the  accuracy  of  such  descriptions  respectively,  and 
no  further  evidence  shall  be  required  in  support 
thereof,  nor  shall  the  vendors  be  required  to  identify 
the  parcels  with  the  title  thereto,  as  shown  by  the 
abstract ;    and .  all    outstanding    terms  for   years, 
(whether  assigned  to  attend  the  inheritance  or  not,) 
or  other  outstandiAg  legal  estates  which  do  not  ap- 
pear to  have  been  noticed  on  the  various  sales,  and 
other  dealings  with  the  property  which  have  occurred 
during  the  last  twenty  years,  shall  be  presumed  to 
have  been  satisfied  and  surrendered,  or  got  in. 

That  redtais        That  the  Statement  by  way  of  recital,  or  otber- 

denoef  ^*^"  ^'®®»  ^"  ^^^  ^®®^  ^'  document  relating  to  the  title 
dated  above  twenty  years  previous  to  the  day  of 
jsale,  or  of  any  faet  relating  to  heirship,  descent, 
marriage,  pedigree,  survivorship,  intestacy,  identity 
of  property,  or  other  such  like  fact  or  circumstance) 
shall  be  deemed  and  taken  to  be  conclusive  evidence 
of  such  fact,  and  no  further  evidence  thereof  shall  be 
required. 
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As  parts  of  the  property  now  offered  for  sale  were  AitoUad 
acquired  under  exchanges  effected  upwards  of  forty  ^|!^**' 
years  ago,  the  vendors  shall  not  be  called  upon  to  ^^'^*' 
produce  any  title  to  such  parts  prior  to  the  deeds  of 
exchange. 

All  recitals  in  deeds  above  forty  years  old  shall  be  General  oon- 
taken  as  evidence  of  the  facts  recited,  and  the  pur-  ^^^^^  ^  ^ 
chaser  shall  not  be  entitled  to  call  on  the  vendors  for  p^Ju^*^^*"' 
any  further  proof,  nor  shall  the  purchasers  be  entitled 
to  call  for  the  production  of  any  deed  or  other  docu- 
ments covenanted  to  be  produced  in  any  deed  dated 
upwards  of  forty  years  prior  to  the  day  of  sale,  and 
all  attested,  and  other  copies  of,  or  extracts  from,  any 
deeds,  wills,  or  other  documents,  and  all  deeds  of 
covenant  for  the  production  of  deeds  and  other  docu"* 
ments,  and  all  assignments,  or  surrenders  of  ternis 
already  assigned  to  attend  the  inheritance,  shall  be 
made,  procured,  or  obtained  at  the  expense  of  the 
purchaser. 

That  all  attested*  official)  and  other  copies  or  ex-  As  to  costs 
tracts  of  deeds,  [copies  of  court  roll,  letters  of  at-  <>^^^^^''- 
torney  for  the  surrender  of  copyhold  premises,]  wills, 
or  other  documents,  and  also  all  certificates  of  bap- 
tisms, marriages,  and  burials,  called  for  by  the  pur- 
chaser's solicitor,  and  not  in  the  vendors'  possession, 
either  for  verifying  the  abstract  or  otherwise ;  and 
also  the  conveyance  or  assignment  of  any  outstanding 
legal  estate  or  interest  in  the  premises,  or  any  part 
thereof,  shall  be  made  and  obtained  at  the  expense 
of  the  purchaser. 

That  the  conveyances  of  the  several  [freehold]  lots.  Expense  of 
and  the  ajssigQments  of  all  terms  of  years  therein,  comeyances. 
whether  already  assigned  to  attend  the  inheritance 
or  not,  shall  be  prepared  by  the  purchasers'  own  so- 
licitors, at  the  expense  of  each  purchaser,  and  shall 
be  approved  of  and  executed  by  the  vendors,  and  all 
other  proper  and  necessary  parties,  at  the  like  ex- 
pense of  the  respective  purchasers,  and  shall  be  de- 
livered to  them  on  payment  of  the  remainder  of  the 
purchase-moneyi  according  to  the  condition ; 
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Indemnitj 
a^instan 
annuity. 


As  to  Afbot- 
pith. 


Inspection  of 
deeds,  and  ex- 
pense of  cer- 
tificate. 


A«  to  allot- 
ments in 
right  of  com< 
mon. 


As  to  title- 
deeds,  and 
expense  of  as- 
signment of 
terms. 


and  each  lot  shall  be  conveyed  to  the  purchaser 
thereof,  snbject  to  the  several  stipulations,  charges, 
and  incumbrances  affecting  thesame,  as  are  mentioned 
in  the  foregoing  particulars. 

That  the  purchaser  shall  accept  the  vendors'  bond 
of  indemnity  (to  be  prepared  by,  and  at  the  expense 
of,  the  vendors)  in  the  penalty  of  L.lOO,  against  a  life 
annuity  of  L.  ,  charged,  amongst  other  pre* 

mises,  upon  lot  5. 

That  lot  6  is  sold  subject  to  such  foot-'paths  or 
rights  of  way  through,  over,  and  across  the  premises 
therein  comprised,  as  are  delineated  and  set  forth  iff 
the  map  or  plan  annexed  to  the  particulars  thereof. 

That  the  title-deeds  relating  to  the  said  premises 
shall  be  produced  for  the  inspection  of  each  purdiaser, 
or  his  or  her  solicitor,  at  the  office  of  Mr.  i 

but  each  purchaser  must  pay  the  expense  of  his  or 
her  solicitor  inspecting  the  same,  and  if  any  or  either 
of  the  purchasers  shall  be  desirous  of  examining  any 
deeds  or  other  documents  not  in  the  possession  of 
the  vendors,  or  of  inspecting  any  wills  or  letters  of 
administration,  or  searching  any  registers  of  mar- 
riages, baptisms,  or  burials,  or  of  obtaining  any  offi- 
cial  copies,  abstracts,  or  extracts  therefrom,  or  any 
deeds  of  covenant  for  the  production  of  title-deeds, 
or  any  attested  or  other  copies  of  deeds,  or  of  obtain- 
ing any  particulars  or  information  whatsoever  relative 
to  the  title  to  any  or  either  of  the  said  lots,  not  in 
the  possession  of  the  vendors,  the  same  shall  be  made 
and  obtained  by  and  at  the  expense  of  the  purchaser 
desiring  the  same. 

That  all  allotments  in  lieu  of  right  of  common,  or 
otherwise,  shall  be  taken  to  have  been  regularly  and 
duly  made,  and  that  the  vendor  shall  not  be  required 
to  produce  any  further  title  to  such  rights  of  com- 
mon [or  other  lands  for  which  such  rights  of  com- 
mon were  made]  than  what  appears  on  the  abstract. 

In  cases  where  the  title-deeds,  or  any  of  them,  re- 
late to  more  than  one  lot,  the  purchaser  of  the  largest 
part  of  the  property  comprised  in  such  deeds,  if  >& 
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the  property  therein  comprised  shall  be  sold,  shall 
bave  the  custody  of  such  deeds ;  or,  if  all  shall  not  be 
sold,  the  vendor  shall  retain  the  custody,  and  such 
purchaser  of  the  largest  part,  or  the  vendors,  as  the 
case  may  be,  shall  enter  into  the  usual  covenants,  (to 
be  prepared  by,  and  at  the  costs  of,  the  party  requir* 
ing  the  same,)  for  production  and  delivery  of  copies 
of  such  deeds  to  the  other  purchaser  or  purchasers, 
and  all  deeds  of  covenant  for  production  of  deeds 
and  documents,  and  all  attested  copies  which  may  be 
required,  and  all  deductions  and  acts  for  doduction 
of  title  to  satisfied  terms  of  years,  already  assigned 
to  attend  the  inheritance,  and  all  assignments  of  such 
terms,  to  be  at  the  expense  of  the  party  requiring 
the  same. 

That,  as  the  title-deeds  relating  to  the  said  pre-  Ditto, 
mises  concern  the  title  to  other  estates  of  the  vendors 
of  greater  value,  such  title-deeds  will  be  retained  by 
them,  and  they  will,  at  the  expense  of  the  respective 
purchasers,  enter  into  the  usual  covenants  with  them 
for  the  production  and  safe  custody  of  such  title-deeds; 
and  to  furnish  attested  and  other  copies,  and  abstracts 
thereof,  at  the  like  expense  of  the  purchasers,  when 
thereto  requirod;  and  if  the  purchaser  of  any  lot  shall 
require  attested  or  other  copies  of  all,  any,  or  either 
of  such  title-deeds  at  the  time  of  completing  his  or 
her  purchase,  the  same  shall  be  made  out  by  the 
yendors'  solicitor  at  the  expense  of  the  person  requir- 
ing the  same. 

That,  as  the  vendors,  and  those  under  whom  they  Agio  length 
claim,  have  been  in  possession  of  the  said  premises  of  title,  aad 
now  offered  for  sale  for  upwards  of  years,  it  is  *^«'^***3r' 

stipulated  that  the  same  shall  be  sold  and  conveyed 
by  the  modern  names  and  quantities  as  set  forth  in 
the  plan  produced  at  the  time  of  sale  ;  and  that  the 
vendors  shall  not  be  compelled  to  identify  the  ancient 
description  mentioned  in  the  title-deeds  with  the 
Dames  and  quantities  mentioned  in  the  said  plan, 
further  than  as  such  names  and  /quantities  may  hap^ 
pen  to  agree. 
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As  to  gates,  That  the  purchaser  of  each  lot  shall  make,  main- 
ways,  &c  ^n,  and  keep  in  repair  all  the  gates,  fences,  and 
roads  belonging  thereto,  in  such  proportions  and 
manner  as  are  set  forth  under  each  lot  in  the  fore* 
going  particulars ;  and  also  pay  all  such  land-tax  and 
ehief^rent  as  are  set  forth  under  each  lot. 
Timber.  That  the  timber  and  timber-like  trees  now  grot?ing 

on  each  lot,  down  to  the  value  of  5s.  per  stick,  shall 
be  taken  to  by  the  purchaser,  according  to  a  valoa- 
tion  to  be  set  thereon  by  Mr.  ;  such  valuation  to 
be  made  on  or  before  the  day  of  ,  and 

the  amount  thereof  shall  be  paid  to  the  vendors  at 
the  time  of  completing  the  purchase,  over  and  abore 
the  purchase-money. 
As  to  errors        That  if  any  error  shall  be  discovered  in  the  par* 
courtr^^*^*  ticulars  of  the  property,  such  error  shall  not  annul 
the  sale;  but  a  reasonable  compensation  or  allowance 
shall  be  given  or  taken,  as  the  case  may  require,  such 
compensation  or  allowance  to  be  settled  and  fixed  by 
the  master,  if  the  parties  differ  about  the  same. 
The  like  in  That  if  any  mistake  be  made  in  the  description  of  the 

other  cases,     premises,  or  any  error  whatsoever  shall  appear  in  the 
particulars  thereof,  such  error  or  mistake  shall  not  an- 
nul the  sale ;  but  the  vendors  or  the  purchasers,  as  the 
ease  may  happen,  shall  pay  or  allow  such  compensa- 
tion as  shall  be  fixed  by  proper  arbitrators,  one  to  be 
appointed  by  the  vendors,  and  the  other  by  the  pnr« 
chasers ;  and,  if  such  arbitrators  disagree,  then  by  a 
third  person,  to  be  named  by  them  as  umpire. 
As  to  fixtures.      That  the  purchaser  shall,  at  his  option,  within  three 
days  from  the  day  of  sale,  signify  to  the  auctioneer 
in  writing,  whether  he  will  take  the  furniture,  fixtures, 
and  all  out-door  and  in-door  effects,  not  belonging 
to  the  freehold,  and  which  are  set  forth  in  an  inven- 
tory, which  will  be  produced  at  the  sale,  at  the  sum 
of  L.600,  and  if  he  declines  taking  the  same  in  either 
of  these  modes  in  addition  to  his  purchase-money, 
or  by  a  valuation  in  the  usual  manner,  then  the  fix* 
tures  only  shall  be  valued  by  two  indifferent  persons, 
or  their  umpire,  and  paid  for  by  the  purchaser  at  the 
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time  be  completes  his  parchase,  and  in  that  case  the 
Tenders  reserve  the  right  of  selling  the  furniture  and 
other  effects  by  auction  in  the  mansion,  previously 
to  the  of 

That  if  the  purchaser  [of  any  lot]  shall  neglect  or  Concluding 
refuse  to  comply  with  these  conditions,  his  or  her  co>i^tio°- 
deposit-money  shall  be  actually  forfeited  to  the  ven- 
dors, who  shall  be  at  liberty  to  resell  the  lot  or  lots 
bought  by  the  person  or  persons  so  neglecting  or  re* 
fusing  to  comply  with  these  conditions,  either  by 
public  auction  or  private  contract,  or  otherwise,  as 
the  vendors  shall  think  proper,  and  the  deficiency  (if 
any)  occasioned  by  such  second  sale,  together  with 
all  charges  and  expenses  attending  the  same,  shall, 
immediately  after  the  same  sale,  be  made  good  to 
the  vendors  by  the  defaulter  at  this  present  sale  i 
and,  in  case  of  non-payment  of  the  same,  the  whole 
shall  be  recoverable  by  the  vendors  as  and  for  liqui- 
dated damages,  without  the  necessity  of  the  vendors' 
first  tendering"  a  conveyance  to  such  defaulter. 

By  order  of  the  Court  of  Chancery  for  the  pur* 
l)ose,  the  vendors  are  entitled  to  have  one  bidding 
for  each  of  the  lots. 

NJB. — This  being  a  sale  by  the  direction  of  the  Momomn- 
Court  of  Chancery,  there  will  be  no  auction  duty,  J*™^^" 
and  no  deposit  is  required,  and  the  fees  of  sale  will  under  the 
be  paid  by  the  vendors.  court. 
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That  the  purchaser  shall  have  a  proper  assignment  As  to  lessor's 
of  the  premises  at  his  own  expense  on  payment  of  ***^«»*°*^''''* 
the  remainder  of  the  purchase-money,  but  he  shall  [eMes^^ 
not  be  entitled  to  call  for  the  production  of  the  lessor's 

"  This  is  generally  inserted,  but  a  vendor  is  not  bound  to 
tender  a  conveyance ;  Baxter  v.  Lewis,  1  Fore.  61 ;  Webb 
0.  Bethel,  1  Lev.  44. 
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title,  nor  shall  require  the  deduction  of  title  to  any 
surrendered  lease,  which  may  be  referred  to  in  the 
subsisting  lease. 
A8to  sTHTtn-  That  as  the  premises  are  leasehold,  for  three  lives 
^*"^  under  A.  B^  (with  livery  and  seisin  indorsed  there- 
on,) it  is  hereby  stipulated,  that  the  title  of  the 
said  A.  B.  shall  be  admitted,  and  that  the  vendors 
shall  not  be  required  to  produce  the  same,  or  give 
any  particulars  thereto,  and,  as  it  is  the  practice  on 
the  renewal  of  leases  to  deliver  up  to  the  said  A.  B. 
the  former  leases  on  receiving  new  ones,  the  vendors 
can  only  undertake  to  produce  to  the  purchaser  of 
the  said  premises  the  last  renewed  lease,  but  a  good 
title  shall  be  made  by  the  production  of  examined 
copies  of  the  books  of  the  said  A.  B.,  of  leases  granted 
of  the  said  premises  in  regular  succession  for  the  last 
sixty  years. 
As  to  the  M-  That  the  purchaser  shall  have  a  proper  assignment 
dgnment.  ^f  jj^g  premises  at  his  own  expense,  on  payment  of 
the  remainder  of  the  purchase-money,  but  he  shall 
not  be  entitled  to  call  for  the  production  of  the  lessor's 
title,  nor  shall  require  the  production  of  or  the  de- 
duction of  title  to  any  surrendered  lease  which  is  re« 
ferred  to  in  the  subsisting  lease. 
Indemnity  That  each  of  the  respective  purchasers  shall,  on 

against  rent  the  completion  of  the  purchase,  at  his  own  expense, 
execute  to  the  vendor  a  bond  for  the  sum  of  L.  , 
conditioned  for  indemnifying  the  vendor  against  the 
rent  and  covenants  of  the  lease,  in  respect  of  the  pre- 
mises purchased  by  and  assigned  to  such  purchaser. 
Apportion-  That  inasmuch  as  both  the  messuages  now  offered 

ment  of         for  sale  are  included  in  one  lease,  subject  to  au  entire 
rent.  j,^jjj  Qf  L^  ^  jjjg  purchaser  of  each  lot  shall 

enter  into  a  covenant  with  the  purchaser  of  the  other 
lot,  for  the  payment  and  performance  of  his  (the  co« 
venantor's)  proportion  of  the  rent  and  covenants,  and 
give  to  such  other  purchaser  a  power  of  distress 
upon  the  premiums  purchased  by  the  covenantor,  as 
an  indemnity  against  such  proportion  j  of  whicbdeed 
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of  indemnity  two  parts  shall  be  executed,  and  the 
same  shall  be  prepared  at  their  joint  expense.** 

^  If  it  be  intended  th&t  the  purchaser  shall  pay  for  all  As  to  copies 
co|ries,  extracts,  &c.,  not  in  the  possession  of  ike  vendor,  add  •nde^t'w^ 
here,  "  all  attested,  offidal,  and  other  copies,  or  extracts  of 
deeds,  wills,  or  other  documents,  or  assurances,  not  in  the 
possession  of  the  said  vendor,  and  all  certificates  or  copies  of 
parochial  or  other  regbters,  or  evidence  as  to  pedigree,  wUch 
may  be  required  by  the  purchaser,  for  the  purpose  of  ex- 
amination, or  of  verifying  or  proving  the  abstract,  or  any 
act,  fact,  matter,  or  thing  therein,  or  in  the  deeds  or  assur- 
ances contained  therein,  set  forth,  stated,  or  recited,  or  other- 
wise, or  for  any  other  purpose,  and  all  deeds  of  covenants  or 
assignments  of  terms,  or  documents  affecting  the  same, 
(should  any  such  be  necessary  J  which  shall  be  required  by  the 
purchaser,  shall  respectively  be  made  and  obtained  at  his  ex- 
pense.'* Or  thus :  *"*  Abstracts  of  title  will  be  prepared  at 
the  vendor's  expense ;  but  all  conveyances  and  other  assm> 
ances,  aad  all  attested  or  other  copies  that  shall  be  required, 
dther  for  the  purpose  of  verifying  the  abstract  or  otherwise, 
are  to  be  at  the  purchaser's  expense."  And  if  it  be  intended  As  to  old  re- 
that  the  vendor  shall  not  be  bound  to  prove  the  recitals  of  <:i^>ls« 
old  deeds,  add :  "  All  recitals  in  title-deeds  made  more  than 
[ — ]  years  ago,  of  births  and  marriages,  heirships  and  de- 
scents, shall  be  accepted  by  the  purchaser  as  an  evidence  of 
the  facts  so  recited,  without  the  vendor  being  liable  to  the 
production  of  certificates  and  pedigrees,  or  other  documentary 
evidence  in  support  thereof.'* 

According  to  the  case  of  Fort  v.  Clarke,  1  Russell^ 
601,  recitals  in  old  deeds  are  not  evidence  of  facts  unless 
properly  corroborated ;  therefore,  in  the  absence  of  the  above 
stipulation,  the  vendor  would  be  oompelled  to  furnish  such 
evidence. 

When  there  are  allotments  made  in  right  of  common,  to  j^g  t©  guot- 
be  taken  to  without  investigation,  add  the  following :  **  That  ments  in 
all  allotments  in  lien  of  right  of  common,  or  otherwise,  shall  ^srht  of  com- 
be taken  to  have  been  regfularly  and  duly  made,  and  that  °^^"* 
the  vendor  shall  not  be  required  to  produce  any  further 
title  to  such  rights  of  common  [or  other  lands  for  which 
8ach  rights  of  common  were  made]  than  what  appears  on 
the  abstract." 

If  the  premises  are  leasehold,  add[:  **  That  as  to  such  Leastbold. 
parts  of  the  property  as  are  leasdkold,  the  vendor  shall  not 
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As  to  the  The  vendors  will  warrant  the  lives  in  existence  to 

Ureg,  aad  ex-  ^he  day  of  sale ;  but  the  risk  of  any  dropping  after 
render?  '^'  ^^^  ^^7  ^^^^  ^  upon  the  purchasers  of  this  lot  and 
lot  \,  in  the  proportions  after  mentioaed.     That  the 
expense  of  surrendering  or  taking  the  premises  into 
eourt  (whether  at  a  general  or  special  court)  shall  be 
paid  by  the  vendors  out  of  the  said  trust-estate  ;  but 
the  costs  and  expenses  of  taking  the  same  out  of 
court  shall  be  paid  by  the  purchasers  of  this  lot  and 
lot  1,  in  proportion  to  the  value  of  such  of  the  pre- 
mises contained  in  each  of  the  said  lots  respectively^ 
as  are  now  comprised  in  certain  copies  of  court  roll 
of  the  11th  of  October  1819  :  such  proportion,  in 
case  of  dispute,  to  be  settled  by  the  bishop's  steward 
for  the  time  being.     The  extra  costs  of  any  special 
court  shall  be  paid  by  the  vendors  and  the  purchasers 
of  this  lot  and  of  lot  1,  in  equal  proportions. 
As  to  propor-      That  the  premises  comprised  in  the  several  lots 
tion  of  chief,  shall  be  charged  with  such  proportion  of  the  chief- 
rents*  fines  for  renewal,  heriots,  and  other  expenses, 
as  is  set  down,  under  the  same,  in  the  forgoing  par- 
ticulars thereof. 


he  bound  to  produce  any  earlier  title  than  the  original  lease, 
and  shall  not  be  required  to  show  or  be  answerable  for  his 
lessor's  title ;  and  if  it  appears  that  the  vendor's  title  con- 
sists merely  of  an  under-lease,  such  under-lease  shall  be  the 
limit  beyond  which  the  vendor  shall  not  be  bound  to  jMrodace 
any  evidence  of  prior  dealings  with  the  prc^rty."  (See  p. 
204.) 
Ai  to  the  If  it  be  intended  to  limit  the  time  from  whidi  the  vendor 

period  for  gi^^n  deduce  the  title,  add :  "  The  purchaser  shall  not  be  en- 
nti"^^"  ^^  titled  to  require  or  call  for  any  title  to  the  estate  prior  to  the 
purchase-deeds,  in  the  years,  &c. ;  nor  will  the  vendor  furoish 
any  abstract  of  recitals  in  such  deeds,  but  only  to  produce  a 
title  subsequent  to  the  dates  of  the  said  deeds  ;  nor  shall  the 
purchaser  be  bound  to  identify  the  modern  with  the  ancient 
descriptions  of  the  parcels." 


rent. 


title. 
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That  the  sarrender  of  the  premisesi  forming  lots  -As  to  rmewai 
1,  2,  3,  and  4,  held  by  the  copies  of  court  roll  of  the  "^^^^"^'^^ 
11th  day  of  October  ISlQy  shall  be  made  by  the  ae»  fota/  ^ 
veral  lives  to  the  lord,  in  order  that  the  same  may  be 
re«gra&ted  to  them  in  trust  for  the  respective  pur- 
chasers of  lots  2,  3|  and  4,  respectively,  according  to 
the  premises  comprised  in  such  several  lots,  and  such 
copies  of  court  roll ;  and  the  purchaser  of  lot  1  shall 
eater  into  covenants  with  the  purchasers  of  lots  2,  3» 
and  4,  to  renew  the  several  grants  thereof,  so  as  to 
keep  the  same  respectively  full  lived,  and  pay  the 
whole  of  the  reserved  or  chief-rents,  and  the  heriots» 
fines,  and  expenses  attending  every  such  renewal  re* 
spectively ;  the  purchasers  of  lots  2,  3,  and  4,  enter- 
ing into  covenants  with  the  purchaser  of  lot  1,  to 
repay  to  him  the  several  proportions  of  the  same 
several  rents,  heriots,  fines,  and  expenses  of  and  at- 
tending every  renewal,  stated  under  such  lots  in  the 
particulars ;  and  also  the  whole  of  any  increase  of 
the  same  in  consequence  of  any  buildings  or  improve- 
ments to  be  erected  or  made  on  either  of  the  portions 
included  in  the  above-mentioned  copy  of  court  roll* 
comprised  in  lots  2,  3,  and  4,  respectively ;  and  ia 
the  same  deeds  of  covenant,  the  purchaser  of  lots  2> 
3,  and  4,  shall  covenant  to  pay  the  same  accordingly; 
and  shall  give  to  the  purchaser  of  lot  1  the  usual 
powers  of  entry  and  distress  to  raise  and  levy  the 
same  proportions  and  increase  on  the  above  portions 
of  the  premises  comprised  in  lots  2, 3,  and  4,  respec- 
tively^  if  not  paid  within  one  calendar  month,  eSter 
iiotice  in  writing  being  given  to  them,  him,  or  her, 
hy  the  purchaser  of  lot  1,  of  every  such  renewal,  and 
the  amount  required  to  be  paid   in  consequence 
thereof.     And  until  lot  1,  and  lots  2,  3,  and  4,  shall 
he  sold,  the  respective  covenants  and  powers  of  dis- 
tress, above  referred  to,  shall  be  entered  into  6y  and 
y^ith,  and  given  6y  and  to,  the  vendors*     All  such 
covenants,  &c,  to  be  made  by  and  at  the  expense  of 
the  parties  entering  into  or  giving  the  same. 

That  the  timber,  and  timber-like  trees,  pollards,  As  to  timber. 
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Identity. 


And  saplings,  now  growing  upon  the  premises,  down 
to  the  value  of  2s.  6d.  per  stick  inelusive,  shall  be 
taken  to  by  the  purchaser,  according  to  a  valoation 
to  be  set  thereon  by  two  indifferent  persons,  one  to 
be  chosen  by  the  vendors  and  the  other  by  the  por- 
ehaser ;  and  in  case  of  their  disagreeing,  then  by  an 
umpire  to  be  named  by  such  referees  ;  such  referees 
and  umpire  to  be  named  on  or  before  the  18th  day 
of  October  next,  and  the  valuation  to  be  made  on  or 
before   the  1st  day  of  November  next ;  and  the 
amount  thereof  (after  deducting  the  value  of  such 
proportionate  part  as  the  lord  of  the  manor  may  be 
entitled  to  on  any  sale  thereof)  shall  be  paid  to  the 
yendors  at  the  time  of  completing  the  purchase,  over 
and  above  the  purchase-money. 

Recitals  and  statements  occurring  in  the  surrenders, 
and  admissions  on  the  rolls,  dated  twenty  years  or 
more  previously  to  the  day  of  sale,  shall  be  accepted 
as  evidence  of  the  matters  recited  or  noticed,  and  the 
expense  of  obtaining  any  other  matters  of  evidence, 
and  of  official,  attested,  and  other  copies,  extracts, 
wills,  judicial  proceedings,  probates,  administrations, 
registers,  proofs  of  intestacy,  and  of  the  production, 
and  covenants  for  the  production,  of  deeds  which 
shall  be  required,  either  to  perfect,  verify,  or  accom- 
pany the  abstract,  or  for  any  other  purpose,  and  shall 
not  be  in  the  vendors'  possession,  and  of  getting  in 
any  outstanding  legal  estate,  shall  be  borne  by  the 
purchaser. 

The  vendors  shall  not  be  required  to  produce  or 
account  for  the  loss  of  any  of  the  original  copies  of 
court  roll  relating  to  the  property,  and  the  expense 
of  comparing  the  abstract  with  the  court  rolls  (in- 
cluding the  steward's  fees)  shall  be  borne  by  the  pur- 
chaser. 

The  purchaser  shall  not  require  the  production  of 
any  evidence  to  identify  the  parcels  with  the  modem 
description  contained  in  the  surrender  to,  and  admis^ 
sion  of,  the  late  Mr.  ,  in  March  181& 


CONDITIONS  FOB  THB  8ALE  OF  TIBIBBR.  349 


CONDITIONS  FOR  THB  SALB  OF  TIMBER. 

1.  That  the  highest  of  two  or  more  bidders  shall  c<»*««n*« 
be  the  purchaser,  provided  the  sum  bid  shall  not  be 

less  than  a  sum  to  be  mentioned  in  a  paper  sealed  up 
aiid  laid  upon  the  table,  previous  to  the  commence* 
ment  of  sale  ;  and  if  any  dispute  shall  arise,  the  same 
lot  shall  be  put  up  again  for  sale. 

2.  That  no  person  shall  advance  less  than  L. 
at  each  bidding. 

3.  That  the  purchaser  [of  each  lot]  shall  immedi- 
ately pay  down  a  deposit  of  L.10  per  cent,  in  part  of 
the  purchase-money,  and  pay  the  remainder  on  the 

day  of  184  ,  as  hereinafter  mentioned. 

4.  That  the  purchaser  [of  each  lot]  shall  enter  into 
proper  articles,  agreeable  to  these  conditions,  at  the 
joint  expense  of  himself  and  the  vendor,  and  also 
shall  and  will,  within  four  days  from  this  day,  at  his 
own  expense,  enter  into  a  bond,  with  sufHcient  secu* 
rity,  to  be  approved  by  the  vendor,  at  his  house  in, 
&&,  for  payment  of  the  remainder  of  the  purchase* 
money,  according  to  the  third  condition  above-men-* 
tioned,  and  also  for  the  performance  of  these  condi- 
tions ;  and  until  such  security  is  given,  the  timber, 
trees,  and  other  wood,  and  every  part  thereof,  to  be 
considered  as  the  property  of  the  vendor,  whether 
Men  or  not. 

5.  That  the  purchaser,  his  servants,  and  agents^ 
shall  have  power  to  enter  on  the  premises  where 
the  trees  are  growing,  and  shall,  at  his  own  expense^ 
properly  axe,  fall,  and  cut  down  the  said  timber  and 
other  trees,  and  butt  and  top  the  same,  on  or  before* 
&Cn  without  doing  any  wilful  damage  to  the  saplings 
or  other  wood  in  the  coppices,  hedges,  fences,  or  pre- 
mises ;  and  stock  the  said  timber  and  other  trees,  and 
get  the  roots  and  spurs  out  of  the  ground  in  a  fair 
and  workmanlike  manner ;  but  such  of  the  trees  as 
grow  on  the  banks  of  the  brooks,  gutters,  or  rivulets, 
to  be  axe-fallen  in  such  a  manner  as  the  vendor  shall 
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direct,  so  as  to  prevent  the  banks  of  the  same  £rom 
being  broken  or  fallen  in. 

6.  That  the  whole  of  the  said  ash-underwood 
shall  be  cleared  off  the  said  coppices  and  premises 
on  or  before  tlie  said  day  of  y  and  tbe 

whole  of  the  timber  or  other  trees,  bark,  cordwood, 
and  wood  arising  from  the  said  timber-trees,  shall  he 
cleared  off  the  said  lands  and  premises,  btf  the  usual 
and  proper  roads  to  the  same^  on  or  before,  &c ;  until 
which  time  the  purchaser  shall  have  the  usual  privilege 
of  sinking  sawpits,  and  getting  turf  in  sucii  places 
as  shall  be  appointed  by  the  vendor  or  his  agent  for 
that  purpose,  for  converting  the  said  timber,  and 
coaking  the  cordwood,  not  doing  any  wilful  damage 
to  the  saplings  or  other  wood  growing  on  the  said 
coppice  and  premises ;  such  sawpits,  so  to  be  made  as 
aforesaid,  shall  be  properly  fenced  or  cQvered,  aod 
shall,  immediately  after  the  converting  of  such  timber, 
be  filled  up  at  the  expense  of  the  purchaser,  ei^eept 
as  hereinafter  mentioned ;  and  such  of  the  ash-under- 
wood^ or  other  trees,  cordwood  or  other  wood,  as  is 
are,  or  shall  be  then  remaining  on  any  part  of  tbe 
said  lands  and  premises,  shall  be  forfeited  to  the  said 
vendor,  as  and  for  a  compensation  for  such  damage 
as  shall  be  occasioned  thereby. 

7*  That  the  said  purchaser  shall,  within  three 
days  after  the  same  shall  be  fallen,  cause  the  boughs 
and  tops  of  the  said  timber  and  other  tr^es  to  be  cut 
off  and  laid  on  the  bodies  thereof,  or  under  tiie  hedges 
and  fences,  so  that  as  little  damage  as  possible  may 
be  done  to  the  crops  of  grain,  and  shall  not  work 
nor  carry  away  an}'^  part  of  the  said  timber  or  other 
trees  till  after  such  crops  of  grain  are  cut  or  carried, 
except  the  bark  of  such  timber  or  other  trees  which 
the  purchaser  shall  carry  away  without  taking  «ny 
horse  or  carriage  on  such  crops  for  such  purpose. 

8.  That  the  purchaser  shall  allow  five  stakes  for 
every  tree  fallen  in  the  hedge-rows  or  fences,  to  make 
up  the  gaps  in  the  said  fences  where  such  trees  are 
00  fallen  as  aforesaid  ;  and  also  a  full  compens^^i^ 
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for  all  damages  sustained  in  falling  such  ash-under- 
wood, timber,  and  other  trees,  (except  such  as  are 
necessary  and  reasonable.) 

Lastly^  That  if  the  purchaser  shall  refuse  or  ne- 
glect to  perform  the  several  conditions  hereinbefore 
stated,  the  deposit-money  shall  be  forfeited  to  the 
vendor,  who  shall  be  at  liberty  either  to  enforce  the 
present  contract,  or  to  re-sell  the  timber  or  other 
trees,  as  aforesaid,  by  public  auction  or  private  con- 
tract; and  the  deficiency,  if  any,  of  such  second 
sale,  together  with  the  charges  attending  the  same, 
sbaU  be  made  good  by  the  defaulter  at  this  present 
sale.' 

'  Memorandum  that  CD.,  of,  &c.,  became  and  was  this  Memorandum 
day  declared  the  highest  bidder  of  the  ,  mentioned  ©^  purchase, 

and  comprised  [in  or  as  lot  1]  in  the  foregoing  particulars,  ^^  signed 
at  the  sum  of  L.  .     Now  therefore  the  undersigned  purchase." 

A.  B.  doth  hereby  agree  to  sell  unto  the  said  CD.,  and  the 
Baid  C.  D.  doth  hereby  agree  to  purchase  the  samn,  under 
the  terms  and  conditions  aforesaid,  at  and  for  the  said  sum 
of  L.  ;  and  at  the  same  time  the  sum  of  L. 

was  paid  to  the  said  A.  B.,  as  the  deposit-money  for  the 
same.     As  witness,  &c. 

Mr.  A.  B.,  auctioneer, 

Take  notice — that  I,  the  undersigned  A.  B.,  of,  &c.,  the  Notice  to  the 
proprietor  of  the  ,  advertised  to  be  sold  by  auction  auctioneer  of 

this  day  by  you,  at,  &c.,  have  appointed   Mr.  C  D.  to  bid  ^®„*^^^°A" 
for  the  same,  and  that  if  he  shall  buy  in  the  same  premises  ^^  ^  ^     ^" 
at  such  sale,  it  will  be  solely  on  the  account  and  for  the  use  premiges  of 
of  me,  the  said  A.  B.,  the  owner  thereof.     Dated,  &c.  the  owner. 

Witness,  &c. 

Mr.  A.  B.,  auctioneer, 

Take  notice — that  I,  the  undersigned  C  D.,  have  ac-  Notice  to  be 
cepted  the  above  appointment,  and  that  if  I  shall  bid  for  or  p^^gon  a^-""* 
l)tiy  in  the  abovementioned  premises  advertised  to  be  sold  pointed  to 
by  auction  by  you  this  day,  the  same  will  be  bid  for,  pur-  buy  in  the 
chased,  and  bought  in  by  me,  for  the  sole  use  of  the  said  A.  premiaea, 
B.,  as  the  owner  or  proprietor  thereof     Dated  this         day 
of  1840.     Witness,  &c. 
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Lease  (or  Bargain  and  Sale  for  a  Year  J  whereon 
to  ground  the  JHelease. 

This  indenture,  made,  &c.,  between  A.  B.,  of,  &(v, 
of  the  one  part,  and  C.  D^  of,  &c^  of  the  other  part,^ 
witnesseth,  that,  in  consideration  of  the  sum  of  5s.  of 
lawful  money  of  Great  Britain,  by  the  said  C.  D.  to 
the  said  A.  6.  in  hand  well  and  truly  paid,  at  or  be* 
fore  the  sealing  and  delirery  of  these  presents,  the 
receipt  whereof  is  hereby  acknowledged,  he,  the  said 
A.  B.,  hath  bargained  and  sold,  and  by  these  presents 
doth  bargain  and  sell,  unto  the  said  C.  D.,  his  execu- 
tors, administrators,  and  assigns,  all,  &c^  [describe  the 
parcels,  with  the  general  words,  which  should  cofrt* 
spond  tcith  the  release,^  and  the  reversion  and  rever- 


^  As  the  lease  and  release  constitute  together  one  tesar* 
ance,  it  is  advisable,  in  most  cases,  to  make  all  the  cwvei/mg 
parties  in  the  release  parties  to  the  bargain  and  saleoa  wbicft 
it  is  founded. 
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sioDs,  remainder  and  retnaindero,  yearly  and  oilier 
rents,  issues,  and  profits,  of  the  same  premises,  with 
the  appurtenances.  To  have  and  to  hold  the  said,  &c^  HabtDdvm. 
hereby  bargained  and  sold,  or  intended  so  to  be,  with 
their  appurtenances,  unto  the  said  C.  D.,  his  execu- 
tors, administrators,  and  assigns,  from  the  day  next 
before  the  day  of  the  date  of  these  presents,  for  and 
daring,  and  unto  the  full  end  and  term  of  one  whole 
year'  from  thence  next  ensuing,  and  fully  to  be  com- 
plete and  ended ;  [yielding  and  paying*  therefore  B«i«rT«tloB. 
uoto  the  said  A.  B.,  his  heirs  and  assigns,  the  rent 
of  one  peppercorn  on  the  last  day  of  the  said  term, 
(if  the  same  shall  be  lawfully  demanded,)]  to  the  in- 
tent' and  purpose  that,  by  virtue  of  these  presents, 
and  by  force  of  the  statute  made  for  transferring  uses 
into  possession,  he,  the  said  C.  D.,  hiay  be  in  the 
actual  possession  of  the  said  hereditaments  and  pre- 
mises hereinbefore  mentioned,  and  intended  to  be 
hereby  bargained  and  sold,  and  every  part  and  parcel 
thereof,  with  the  appurtenances,  and  may  thereby  be 
enabled  to  accept  and  take  a  grant  and  release  of  the 
same,  and  of  the  reversion^  and  inheritance  thereof 

'  If  the  conveyance  should  be  a  life-estate,  add,  '*  if  the 
said  A.  B.  (or  cestui  que  vie)  shall  so  long  live." 

'  This  reservation  may  be  omitted,  (if  a  money-considera- 
tion be  inserted,)  as  this  instrmnent  is  not  properly  a  lease, 
but  a  bargain  and  sale  raising  a  use,  (by  means  of  the  consi- 
deration-money of  5s^)  which  the  statute  of  27th  Hen.  Y IIL 
transfers  into  possession ;  thereby  enabling  the  bargainee  to 
accept  a  release  of  the  reversion. 

*  If  the  bargain  and  sale  be  of  a  reversion  or  remainder, 
say,  "  to  the  intent  that,  by  force  of  the  statute  made,  &o., 
the  remainder  in  fee  or  reversion  (as  the  case  may  be)  ex- 
pectant, &c.,  of  and  in  the  said  hereditaments  and  premises 
loaj  become  actually  vested  in  him,  the  said  C.  D. ;  and  so 
that  he,  the  said  C,  D.,  may  be  enabled  to  accept  and  take 
a  release  of  the  inheritance  thereof  to  him,  the  said  C.  D., 
his  heirs  and  assigns  for  ever,"  (^or,  to  the  uses,  &c.) 

°  If  a  life-estate,  say,  "  of  the  freehold  and  reversion  to 
him,  the  said  C.  D.,  his  heirs  and  assigns,  during  the  life  of 
the  said,"  &c. 
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intended  to  be  thereof  made  to  him,  the  said  C.  D^ 
his  heirs  and  assigns  for  ever,  [or  if  to  usesj  say^  to 
the  uses,  upon  the  trusts,  and  to  and  for  such  intents 
and  purposes  as  shall  be  thereof  declared  and  ex- 
pressed in  and  by  an  indenture  intended  to  bear  date 
the  day  next  after  the  day  of  the  date  of  these  pre« 
sents,  and  to  be  made  between,  &c.,]  and  to  and  for 
no  other  use,  trust,  intent^  and  purpose  whatsoerer. 
In  witness,  &c. 

RdecLsefiom  a  Vendor  to  a  Purchaser. 
This  indenture,  made,  &c.t,  between,  &c.,  [recUe 
the  deed  or  will  under  which  the  vendor  is  entitled^ 
or  that  he  is  seised,  Sfc,  and  the  agreement  for  scdei] 
Now,  this  indenture  witnesseth,  that,  &;c.,  (see  Con- 
siderations, p.  ^6,)  he,  the  said  (t/*e9i^(t>r,)hath'' granted, 
bargained,  sold,  aliened,  released,  and  confirnied*  and 
by  these  presents  doth,  &c.,  (in  his  actual  possession, 
&C.,'')  and  to  his  heirs  and  assigns,  all,  &c.,  (see  Par- 


Whenihe 
releasee  is 
in  possesBion 
under  a  de- 
mise or  lease. 


^  If  the  conveyance  he  by  a  man  and  his  wife,  of  premises 
to  which  he  is  seised  in  her  right,  the  granting  part  may  be 
thus :  "  They,  the  said  (vendor,)  and  M.  his  wife,  under  and 
by  virtue,  and  in  pursuance  of  the  powers  and  proTisions 
given  by  and  contained  in  an  act  of  Parliament  made  and 
passed  in  the  3d  and  4th  years  of  the  reign  of  Ms  Majesty 
King  Will.  IV.,  intituled,  «  An  Act  for  the  Alxdition  of 
Fines  and  Recoveries,  and  for  the  substitution  of  more 
simple  modes  of  Assurance,*  have,  and  on  each  of  them  hath," 
&c. 

^  If  the  releasee  be  a  tenant  in  possession  under  a  leas8i» 
the  reference  to  the  possession  under  the  same  may  be  added 
here  thus :  "  Which  said  messuage,  &c.,  hereby  granted  aad 
released,  or  intended  so  to  be,  are  now  in  the  actual  posses- 
sion of  the  said  (releasee,)  by  virtue  of  a  demise  made  to  him 
by  the  said  (releasor,)  by  indenture  bearing  date,  &c.,  for 
the  term  of  seven  years  from  the  day  of  the  date  of  the  same 
indenture,  and  by  force  of  an  entry  made  by  the  said  (re- 
leasee)  pursuant  to  the  same  indenture."  In  this  case  the 
lease  is  perfected  by  entry  ;  but  under  the  lease  for  a  year, 
operating  as  a  bargain  and  sale,  the  possession  is  transferred, 
by  virtue  of  the  statute  of  uses,  without  entry. 
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eels,  p.  390  together  with  all  houses,  &c^  and  the  PremiMs. 
reversion,  &c.,  and  all  the  estate,  &c/     To  have  and  Habendum, 
to  bold,  &C.,  (see  Habendum,  p.  45 ;  add  covenants  ;^  CoTenaiits. 
for  the  title,'  (see  pp.  14  and  85.)     In  witness,  &c. 

*  For  general  words,  see  p.  40.  The  clause  of  all  deeds, 
&c.,  maj  be  omitted.  (Respecting  this  clause,  see  1  Saund. 
ouUses  and  Trusts,  119;  2  Prest.  Conv.  466;  Noy,  145  j 
Co.  Litt.  6  a.  n.  141 ;  1  Yo.  and  Jerv.  117;  3  Bam.  and 
Cress.  225.) 

'  If  the  wife  joins  to  convey  or  extinguish  her  dower,  and 
in  all  cases  where  the  wife  joins,  the  iirst  covenant  should  be 
by  the  vendor,  *'  that  these  presents  shall  forthwith,  at  the  *' 
costs  of  the  (vendoTy)  be  dnly  acknowledged  by  the  said 
{wife ;)  she  hereby  consenting,  and  otherwise  perfected  by 
the  solemnities  prescribed  by  law  for  rendering  the  deeds  of 
muYied  women  effectual  to  extinguish  their  interest  in  land." 

If  a  reversion,  &c.,  '*  to  an  indefeasible  estate  of  inherit-  That  vendor 
&iice  in  fee-simple  in  reversion  or  remainder  expectant,"  &c.  is  seiaed. 

If  a  life-estate,  *'  to  an  indefeasible  estate  of  freehold  in 
possession,  for  and  during  the  natural  life  of,"  &c. 

If  a  moiety,  &c.,  "to  grant,  release,  and  convey  the  said  That  vendor 
aoiety,  or  said  undivided  part,  &c.,  of  and  in,"  &c.     ^J^^oA 

If  a  reversion  or  remainder,  "  to  grant,  release,  and  con-  ^,f  *^  ~- 
Tej  the  said  reversion  or  remainder  expectant,  &c.,  as  afore- 
said." 

If  a  life-estate,  "  for  and  during  the  natural  life  of,"  &c. 

If  a  moiety,  &c.,  "to  enjoy  the  said  imdivided,  &c.,  ofPotv^^^- 
and  in  the  said,"  &c.  ^^^^. 

If  a  reversion,  &c.,  "  at  all  times  hereafter,  immediately  trances, 
upon  the  decease  or  other  sooner  determination  of  the  estate 
for  life  of,  &c.,  (or  as  the  case  may  be,)  peaceably  to  enjoy,** 

&C. 

If  a  Kfe-estate,  "  to  enjoy  for  and  during  the  term  of  the 
natural  life  of,"  &c. 

If  a  moiety,  &c.,  "into  or  out  of  the  said  undivided,  &c..  For  further 
of  and  in,"  &c.  assurance. 

If  a  reversion  or  remainder,  "  into  or  out  of  the  same 
remainder  or  reversion  hereditaments  and  premises  afore- 
said." 

If  a  life-estate,  "  shall  and  will,  from  time  to  time,  and  at 
all  tunes  hereafter  during  the  natural  life  of,"  &c. 

Where  the  conveyance  contains  a  power  of  appointment, 
the  covenants  should  be  wHb  the  releasee  to  uses  in  other 
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APPOINTMENT  AND  RELEASE. 

This  indenture,  made,  &c.,  between,  &c.*    [^Recite 
Radtaii.        the  instrument  creating  the  power*"  and  the  contract 
Avpoiataamtfor  purchase^  or  as  the  case  may  he^     Now,  this  in- 
denture witnesseth,  that,  in  consideration,  &c^  he,  the 
said  A.  B.,  pursuant  to,  and  by  force  and  virtue,  and 
in  exercise  and  execution  of  the  power  or  authority 

to  him, by  the  said  hereinbefore  in  part  recited 

indenture,  for  this  purpose  given  and  limited,  doth, 
by  this  present  deed  or  instrument  in  writing,  by 
^  him  sealed  and  delivered  in  the  presence  of  the  two 
credible  persons  whose  names  are  intended  to  be 
hereupon  indorsed,  as  witnesses  to  the  sealing  and 
delivery  thereof,  by  him,  the  said  A.  B.,  direct, 
limit,  and  appoint,  that  the  messuages,  lands,  here- 
ditaments, and  premises  hereinafter  described,  and 
intended  to  be  hereinafter  granted  and  released,  with 
their  appurtenances,  shall  henceforth  go,  reroaio,  and 
be,  and  the  said  last  mentioned  indenture  shall,  so 
far  as  concerns  the  same  messuages,  lands,  heredita- 
ments,  and  premises,  be  and  enure.^  To  the  uses, 
upon  and  for  the  trusts,  intents,  and  purposes,  and 
with,  under,  and  subject  to  the  powers,  provisions, 
agreements,  and  declarations  hereinafter  express^ 
and  declared  of  and  concerning  the  same.    And  this 

cases  with  the  cestui  que  use«  The  appointee  on  a  subse* 
quent  sale  would  not  become  the  assignee  of  the  appointer,  bat 
of  the  releasees  or  feoffees  to  uses,  and  in  the  latter  character 
would  be  entitled  to  the  benefit  of  covenants  entered  into 
with  them. 

*  In  consequence  of  the  appointment  overreaching  the 
estate  of  the  trustee  of  the  vendor,  he  is  not  a  necessary 
party. 

*  If  the  deed  creating  the  power  be  not  recited,  it  must 
be  referred  to  in  the  operative  part  of  the  appointment. 

*  If  it  is  intended,  as  in  the  present  precedent,  to  give  ^e 
appointee  a  power  of  appointment,  his  name  must  not  be  st* 
serted  here,  as  no  uses  can  be  limited  upon  ius  seisin,  w 
^TOs^lf  being  in  under  the  statute. 
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iodenture  also  witoesseth,^  that,  in  further  pursuance  Bdaaiew 
of  the  said  recited  agreement,  and  for  the  considera* 
tiofl  aforesaid,  and  for  the  further  and  better^  assur- 
ing the  said,  &C.,  to  the  uses  and  in  manner  herein- 
after mentioned,  [or  declared  and  contained,]  he, 
the  said  (vendor^)   hath  granted,   bargained,  sold, 
aliened,  released,  and  confirmed,  and  by  these  pre- 
sents doth,  &c^  unto  the  said  (purchaser,)  in  his  ac- 
tual possession,  &c.,  and  to  liis  heirs  and  assigns,  all, 
&(%,  (see  Parcels,  p,  39.)    [Add  the  general  words,  P«w»is. 
"with  the  reversion,  and  all  the  estate,^  &c. ;  Ha-  Habendum, 
bendum,^  add  covenants^  for  title  ;  see  ante,  pp.  41  CoTenant*. 
and  85.] 
In  witness,  &c. 

®  In  small  purchases,  the  rehcise  may  be  omitted ;  for, 
unless  there  should  be  any  informality  in  the  appointment, 
the  release  will  be  useless.  Formerly,  taking  by  appointment 
was  the  better  way,  as  the  title  was  thereby  discharged  of 
the  judgment 'debts  of  the  vendor ;  (Doe  v.  Jones,  10  B. 
and  C.  457 ;  Skeeles  v,  Shearly,  8  Sim.  153 ;  3  M.  and  Cr. 
112;)  but  it  is  conceived,  that,  inconsequence  of  theproyi- 
slonof  the  1st  and  2d  Vict.  c.  110,  sect.  11,  such  a  course 
would  now  be  no  protection  to  a  purchaser. 

^  A  declaration  as  to  the  uses  may  be  added  after  the 
habendum,  thus :  "  And  it  is  hereby  agreed  and  declared 
between  and  by  the  parties  hereto,  that  as  well  the  direction 
and  appointment,  as  also  the  grant  and  release  hereinbefore 
containdd,  shall  operate  and  enure  to  the  use,"  &c.,  (or  to 
8nch  uses,  &c.) 

*  Where  the  purchaser  was  married  before  1834,  the  pre-  Limitation  ixf 
nuses  should  be  limited  "  tosuch  uses  as  he  may  appoint,  P^^^JhaMP  to 
and  in  default  thereof  either  to  the  use  of  the  purchaser  in  ^g*^^" 
fee,  mthout  a  trustee,  or  with  the  usual  limitation  to  him-  point,  wiS 
self  for  life,  remainder  to  a  trustee  for  his  life,  with  remain-  remainder  to 
der  to  himself  in  fee ;"  (see  Moreton  r.  Lees,  Sug.  Powers ;)  bim  in  fee. 
and  by  these  means  the  wife  of  purchaser  may  be  defeated 
of  her  dower,  by  the  exercise  of  the  power  by  the  husband* 
(See  Ray  v,  Pung,  5  Madd.  310 ;  6  Bam.  and  Aid.  56a) 
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FEOPFIffBNT/ 


Parties. 


Testameat. 


Faroels. 


Habendum. 


Tliis  indenturey  made,  &Ct  between  (the  vendor)  of 
the  one  part,  and  (the  purchaser)  of  the  other  part. 
[Recite  the  vendors  title  and  the  contract  for  ealel\ 
Now,  this  indenture  witnesseth,  that,  in  pursuance  of 
the  said  agreement,  and  in  consideration,  &c^  (see 
p.  36,)  he,  the  said  {vendor^  hath  given,  granted, 
aliened,  enfeoffed,  and  confirmed,  and,  &c^  doth, 
&c.,  all,  &;c.,  (p.  390  [-^^  ^^  general  toords, 
"  and  the  reversion,  &c.,  and  all  the  estate,  &Cn  and 
all  deeds,"  &c.     Habendum  in  fee^  or  to  uses  to 


'  Feoffment  is  completed  hy  the  delivery  of  seisin,  on  pos- 
session of  the  lands,  a  memorandmn  of  which  must  be  in- 
Livery  of        dorsed  on  the  deed,  after  the  following  maimer :  "  Memor- 
"«»**•  andum  that,   on  the  day   and  year  first  within  written, 

peaceable  and  quiet  possession  and  seisin  of  the  witlun-meo- 
tioned  messuages,  tenements,  lands,  and  hereditaments,  were 
openly  had  and  taken  by  the  within-named  (feqffbr,^  and  by 
him  delivered  to  the  within*named  (feoffee;)  to  hold  the 
same  to  the  said  (feoffse)  and  his  heirs,  to  the  use  of  him,  the 
8iud  (feoffee,)  his  heirs  and  assigns  for  ever,  \or  say,  upon 
the  uses,  trusts,  intents,  and  purposes  in  the  said  indentoie 
expressed,]  according  to  the  true  intent  and  meaning  of  the 
same  indenture,  in  the  presence  of  us  whose  names  are  here* 
unto  subscribed." 
By  ftttomeys.  If  by  attorneys,  say,  *'  were  had  and  taken  by  the  "mtlun- 
named  R.  S.  and  T.  V.  (the  attorneys  to  deliver  sdsin,)  for 
and  in  the  name  of  the  within-named  (feoffor,)  pursuant  to 
the  letter  of  attorney  in  that  behalf  contained  in  the  within- 
written  indenture;  and  were  immediately  afterwards  deli- 
vered by  the  said  (attorneys,)  for  and  in  the  name  of  the 
said  (feoffor)  to  the  withm-named  W.  X.  and  Y.  Z.,  (the  ai' 
tcmeysto  receive  seisin,)  for  and  in  the  nameof  the  within- 
mentioned  (feoffee,)  pursuant  to  the  letter  of  attorney  in 
that  behalf  contained  in  the  within-written  indenture.  To 
hold,  according  to  the  tenor  and  effect  of  the  within-men- 
tioned indenture." 
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prevent  dowers  (see  p.  52,  and  notes  to  p.  357>)  and 
add  covenants^  for  title ;  see  antcp  p.  14  and  85.] 
In  witness,  &c. 

'  If  a  power  of  attorney  be  added  to  deliver  seisin,  it  may  Power  of  «t- 
be  thus :  "  And  the  said  (vendor)  hath  made,  ordained,  con-  torney  to  do- 
stituted,  and  appointed,  and  by  these  presents  doth,  &c.,  liver  ittoin. 
B.  S.,  of,  &c.,  and  T.  V.,  of,  &c.,  [if  the  attorneys  are  not 
parties  to  the  deed,  which  they  need  not  be,  they  should  be 
described  here,}  his  trnie  and  lawful  attorneys  j(»ntly,  and 
either  of  them  severally,  for  him  and  in  his  name,  into  the 
said,  &c.,  hereby  granted  and  conveyed,  or  intended  so  to  be, 
or  into  some  part  thereof,  and  in  the  name  of  the  whole,  to 
enter,  and  full,  quiet,  and  peaceable  possession  and  seisin 
Uiereof,  for  him  and  in  his  name,  to  take  and  have,  and  such 
possession  and  seisin  thereof,  or  of  some  part  thereof,  in  the 
name  of  the  whole,  unto  the  said  (feoffee,)  or  to  his  certain 
attorney  or  attorneys  in  that  behalf,  to  give  and  deliver ;  to 
hold  to  him  the  said  (feoffee,)  his  heirs  and  assigns  for  ever, 
[or,  to  the  uses,  &c.,  hereinbefore  expressed,]  according  to 
the  true  intent  and  meaning  of  these  presents ;  thereby  ratify- 
ing, ccmfimung,  and  allowing,  and  agreeing  to  ratify,  con« 
firm,  and  allow,  all  and  whatsoever  his  said  attorneys,  or 
^ther  of  them,  shall  do  in  the  premises." 

If  a  power  of  attorney  be  added  to  receive  seisin,  it  may  Power  of  at- 
be  thus :  **  And  the  said  (purchaser)  hath,  &c.,  for  him  and  torney  to  re- 
in his  name  and  stead,  to  take  and  receive  of  and  from  the  ^^®  "**"*' 
said  (vendor,)  either  in  person  or  by  Jiis  attorney  lawfully 
ftnthorized  in  that  behalf,  possession  and  seisin  of  all  and 
singular  the  said,  &c.,  or  of  some  part  thereof,  in  the  name  of 
>U  the  same,  &c. ;  and  such  possession  and  seisin  so  taken 
thereof,  to  hold  and  keep,  to  the  use  of  the  said  (purchaser,) 
|u8  heirs  and  assigns,  according  to  the  true  intent  and  mean- 
ing  of  these  presents." 

N.  B. — If  livery  be  made  of  a  house,  the  feoffor  takes  the 
key,  and  puts  it  into  the  hand  of  the  feoffee,  at  the  same  time 
saying,  **  I  do  hereby  deliver  possession  and  seisin  of  this 
bouse,  according  to  the  tenor  and  effect  of  this  deed."  If 
the  feoffment  be  of  lands,  it  is  usual  to  deliver  a  turf  or  twig 
thereon.     (See  Co.  Litt.  48.) 

If  of  divers  lands  of  vendor,  situate  in  one  county,  and  be- 
ing in  the  feoffor's  possession,  livery  and  seisin  of  a  parcel 
is  sufficient  for  all,  (Litt.  s.  61 ;)  but  if  the  lands  Ue  in  several 


360 


CONVEYANCES. 


DEED  OF  GIFT. 


ParUM. 


Testatum. 


Gnat. 


Habendxiin. 
CoTenants. 


This  indenture,  made,  &c.,  between  {the  dcnor),  of 
the  one  part,  and  (the  donee)  of  the  other  part.  [/?e- 
cite  that  the  donor  is  seised  or  entitled^  Now,  thb 
indenture  witnesseth,  that,  [t/*a  relation^  sat/y']  in  con- 
sideration of  the  natural  love  and  affection  which  the 
said  (donor)  hath  and  beareth  unto  the  said  (donee^ 
[and  if  a  son  or  daughter^]  and  aho  for  the  better 
maintenance,  support,  livelihood,  and  preferment  of 
the  said  (donee,)  [or,  if  a  stranger,  sa^,]  in  consi- 
deration of  the  esteem  and  regard  which  the  said 
(donor)  hath  for  him,  the  said  (donee,)  he,  the  said 
(donor,)  hath  given,  granted,  released,  and  confirm- 
ed, and,  &c.,  doth^  &c^  unto  the  said  (donee,)  (in  his 
actual  possession,  &c.,)  and  to  his  heirs  and  assigns, 
all,  &c.,  and  the  reversion,  &c.,  and  all  the  estate, 
&c.,  and  all  deeds,  &c.  Habendum,  (either  in  fee, 
or  to  prevent  dower.  See  p.  32.)  [Add  a  covenant 
for  peaceable  enjoyment.  See  p.  870  ^^  witness,  && 


GIFT  OF  FURNITURE* 


'  <'  Know  all  men  by  these  presents,  that  I,  A.  B., 
,  of,  &c.,  for  and  in  consideration  of,  &c.,  do  give, 
grant,  and  confirm  to  the  said  C.  D.  all  and  singular 
the  household  goods,  furniture,  beds,  bedding,  china, 
linen,   glass,  books,  pictures,  and  all  and  singular 

counties,  there  roust  be  as  many  liveries  as  there  are  cooi^ 
ties.     (2  Black.  Com.  315.) 

If  the  lands  are  in  the  possession  of  several  tenants,  there 
must  be  several  liveries,  because  each  particular  tenant  must 
consent.     (Dyer,  18.) 

A  livery  in  law  may  be  made  by  being  in  sight  of  the  land 
only,  and  by  the  feoffor  saying,  *'  I  give  you  yonder  land; 
enter  and  take  possession  ;'*  but  this  livery  cannot  be  given 
or  received  by  attorney.  And  if  entry  is  not  made  in  thefift 
of  both  the  parties,  the  livery  will  be  void.   (Co.  Litt.  52,  b.) 
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other  tbe  goods,  chattels,  and  e€ect8  mentioned  and 
described  in  or  by  the  inventory  or  schedule  thereof 
hereunder  written,  [or  hereunto  annexed,]  to  hold 
the  same  personal  estate  and  effects  unto  the  said 
C  D^  his  executors,  administrators,  and  assignsi 
for  his  and  their  use  and  benefit."  lAdd  a  warranty, 
and  indorse  a  memorandum  of  the  possession  ofAe 
gowk  being  delivered^  as  in  £ill  of  Sale,  p.  3i7»  n«] 


GBANT  OF  A  REVERSION*'  OR  REMAINDER. 

This  indenture,  made,  &Cn  between  {the  vendor)  of  Parties, 
the  one  part,  and  {the  purchaser)  of  the  other  part,  [re- 
cites a  settlement  whereby  the  hereditaments  were  li-  R«ciuL 
mited  to  A.  B.,  during  his  life,  with  remainder  to 
trustees  for  a  term  of  years,  to  raise  portions  for  the 
younger  children  of  the  marriage,  with  remainder  to 
the  first  and  other  sons  of  the  marriage  in  tail,  with 
remainder  to  the  use  of  the  {vendor)  in  fee.]  And 
whereas  there  is  at  present  no  issue  of  the  marriage, 
nor  is  there  any  prospect  of  the-  said  {vendor)  hav- 
iog  any  children  by  his  said  wife.  [Then  recite  the 
contract  for  the  purchase  of  the  reversion  or  remain- 
der of  him,  the  said  {vendor,)  expectant  as  aforesaid, 
&t  or  for,  &;c.]  Now,  this  indenture  witnesseth.  that, 
in  pursuance  of  the  said  agreement,  and  in  considera- 
tion of,  &c,  the  receipt,  &c.,  he^  the  said*  {vendor,) 

^A  reyersion  is  a  future  estate,  which  the  grantor  or 
testator  limits  to  himself  or  his  heirs,  or  which,  being  undis- 
posed of,  resvlts  to  him  by  operation  of  law.  The  proper 
"^  of  passing  a  reversion  or  remainder  is  by  grant ;  but 
A  lease  and  release  is  the  more  common  and  preferable  as- 
^<°^ce,  as  it  renders  unnecessary  any  proof  of  the  exist- 
<neeof  the  prior  estote  at  its  execution.  (2  Prest.  83, 84, 85.) 

'  If  the  grant  be  of  tithes,  say  :  "  He,  the  said  {vendor,) 
■oth  by  these  presents  grant,  bargain,  and  sell,  release,  ra- 
%>  and  confirm,  unto  the  said  {purchaser,)  his  heirs  and 
^gns,  all  thoso  the  tithes  or  tenths  of  com  and  grain,  and 
^  sU  other  the  tithes  and  tenths,  of  ^hat  nature  or  kind 

Q 
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hath,  &c.,  and  by  these  presents  doth  grant,  bargain, 
sell,  release,  and  confirm  unto  the  said  (punhatery) 
his  heirs  and  assigns,  all  that  the  reversion  or  remain- 
der of  him,  the  said  [vendor^)  expectant  upon,  and  to 
take  effect  in  possession,  immediately  from  and  after 
the  decease,  or  other  sooner  determination  of  the 
estate,  for  life  of  the  said,  &c. ;  and  on  failure  of  the 
issue  of  the  body  of  the  said,  &c^  as  aforeswd,  of 
and  in  all,^  &c.,  and  all  the  estate,  &c.  Habendum, 
(see  p.  45.)  \_Add  covenants  that  vendor  is  seised 
oft  or  entitled  to  the  reversion,  S^c;  that  he  haih 
good  right  to  grant;  free  from  incumbrances;  afid 
for  further  assurance,  p,  85.] 
in  witness,  8ce^ 


GRANT  OF  A  PEW. 

This  indenture,  made,  &c.,  between  (vendor)  of 
the  one  part^   and  (purchaser)  of  the  other  part. 

soever,  of  him,  the  said  (vendor,)  yearly  or  otherwise  com- 
ing, growing,  renewing,  increasing,  or  arising  from,  by,  and 
out  of  all  that,  &c.,  situate,  &c.,  containing  by  admeasure- 
ment^ &c.,  (be  the  same  more  or  less,)  and  now  or  late  in  the 
occupation  of,  &c. ;  together  with  all  and  singular  profits, 
portions,  oblations,  obventions,  advantages,  and  appurten- 
ances whatsoever  to  the  said  tithes,  &c.,  and  the  reversioD," 
&c. 
When  the  ^  If  the  conveyance  be  by  way  of  lease  and  release,  say: 

eonvejance  of  «  Which  said  remainder  or  reversion,  expectant  as  afore- 
the  convtr-  ^^^^^  ^^f  ^^^  |q  the  said  hereditaments,  is  now  legaUy  and 
iion  is  by        ^^^y  vested  in  the  said  (purchaser)  by  virtue  of  a  baigiiii 

leaBO.  W^^  sale,"  &c. 

^  A  contingent  remainder  cannot  be  transferred  at  law, 
except  by  devise,  but  in  equity  it  may  be,  and  when  the  es- 
tate comes  into  possession,  a  conveyance  of  the  legal  estate 
must  be  made.  A  purchaser  for  a  valuable  consideratiao 
has  a  right  to  call  for  a  conveyance  of  the  legal  estate  when 
it  becomes  vested,  or  a  release  of  it  so  far  as  the  vendor  can 
make  such  release  with  effeot.     (See  2  Prest.  on  Abst  970 
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IRecit^  the  contract  for  the  purchase.']      Now,  P«rtiaf. 
this  indenture  witnesseth,  that,    in    pursuance  ofwitnetsing 
the  said  agreement,  and  in  consideration  of  the  sum  p*^ 
of,  &C.,  by,  &c^  to  the  said,  &c.,  the  receipt,  &c«,  he, 
the  said  (vendor^  hath  granted,  bargained,  and  sold,  Gnnt. 
and  by  these  presents  doth  grant,  bargain,  and  sell, 
unto  the  said  {purchaser)  and  his  heirs,  all  that  seat 
or  pew,  being  No.  ]  5,  situate  at  the  top  of  the  east 
aisle  of  the  parish  church  of  Saint  George  in  W.,  in 
the  county  of  S.,  late  the  property,  and  in  the  pos- 
session of,  &c.,  and  his  family  ;*"  and  all  the  estate,  • 
right,  title,  interest,  property,  claim,  and  demand 
whatsoever  of  him,  the  said  {vendor^)  of,  in,  and  to 
the  same ;  to  have  and  to  hold  the  said  seat  or  pew  Habendum, 
above-mentioned,  and  hereby  granted,  or  intended  so 
to  be,  with  the  appurtenances,  unto  the  said  {pur^ 
chaser)  and  his  heirs,  to  be  used  and  enjoyed  with 
the  messuage  or  dwelling-house  of  him,  the  said  (pur- 
chaser,)  situate  in  a  certain  street  there,  called  the 
R.  street,  in  S.  aforesaid,  within  the  said  parish  of 
St  G.°     [Add  covenants  from  the  vendor ^  that  he  Covenanu, 

"  If  the  seat  was  allotted  by  virtue  of  an  act  of  Parlia-  WhenaDotted 
ment,  the  same  may  be  recited:  "  Whereas,  by. an  act,  &c.,  «Jj^*|'^*'' 
entitled,  &c.,  it  was  enacted  that  the  trustees  therein  nomif 
Dated,  .or  such  person  or  persons,  &c.,  after  allotting  such 
public  seats  or  galleries  as  therein  directed  should  allot  unto 
the  several  persons,  &c. ;  and  whereas  the  seat  or  pew  situate 
on  the  east  side  of  the  said  church,  being  No.  15,  was,  con*» 
formably  to  the  said  act,  allotted  to  the  said,"  &c. 

'  If  the  act  be  not  recited,  the  same  may  be  referred  to 
thus :  "  And  which  said  seat  or  pew  was  allotted  unto,  &o.. 
by  the  commissioners  acting  under  and  by  virtue  of  an  act 
of  Parliament  made  and  passed  in,  &c.,  entitled,"  &c.  But 
if  the  act  has  been  recited,  add  after  the  description,  **  and 
allotted  as  aforesaid." 

^  If  allotted  or  sold  under  a  special  act,  it  will  not  be  ne» 
cessary  to  add  the  above  words  of  annexation  of  the  pew  to 
the  house ;  but  in  the  absence  of  such  local  act,  there  can  be 
no  seisin  of  a  pew  unless  the  same  be  annexed  to  a  house, 
and  then  seisin  of  the  house  would  be  seisin  of  the  pew,  as 
leian  of  the  principal  that  of  the  acoessary ;  therefore  tha 
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haih  good  right  to  grants  for  quiet  enjoyment  free 
from  incumbrances^  and  for  fiirther  assurance*  And 
add  a  covenant  from  the  purchaser  to  well  and  irufy 
pay  cdl  dueSi  rates,  and  contributions  which  may  he 
hereafter  lawfiMy  made  in  respect  of  the  said  pew; 
and  to  do  arid  perform  all  needful  repairs  ai  his  own 
costs  and  charges,  and  wholly  indemnify  the  said 
vendor  therefrom.']     In  witness,  &c. 


Pwtiet. 


TMtfttnm. 


FreseriptiTe 
right.    ' 


BARGAIN  AND  SALE  (ENROLLED.) 

This  indenture,  made,  &c.,  between  {the  vendor] 
of  the  one  part,  and  (the purchaser)  of  the  other  part. 
\_Hecitethe  seisin  of  the  vendor,  and  the  contract  fw 
sale,"]  Now,  this  indenture  witnesseth,  that,  &C.,  he, 
the  said  (vendor,)  hath  granted,*^  bargained,  and  sold, 

seat  or  pew  does  not  belong  to  the  person,  but  to  the  house, 
inasmuch  as  in  an  action  on  the  case  for  disturbance  of  the 
pew,  it  must  he  laid  in  the  declaration  as  appurtenant  to  s 
messuage  in  the  parish ;  as  a  bare  possession  is  not  suffident 
to  maintain  the  action,  but  the  plaintiff  must  proTe  a  pre* 
scriptive  right  or  faculty.  (Stocks  v.  Booth,  1  T.  R.  428; 
Griffin  v.  Matthews,  5  T.  R.  296 ;  and  see  MainwariDg  r. 
GUes,  5  B.  and  Al.  356;  Clifford  v.  Wicks,  1  B.  and  AE 
493.) 

A  prescriptive  right  (which  presumes  a  faculty)  must  be 
shown  hy  an  uniform  and  exclusive  possession  of  the  owners 
or  inhabitants  of  a  particular  messuage,  and  that  the  same 
has  been  repaired  by  them ;  and  to  exclude  against  the  ordi> 
nary,  such  occupation  must  have  been  from  time  immemorialt 
(1  T.  R.  428 ;  1  Phil.  R.  325  ;)  but  against  a  wrtrng-doet, 
an  uninterrupted  possession  for  twenty  years  affords  pre* 
sumptive  evidence  of  a  legal  title.  (Darwin  v.  Upton,  2  Wds. 
Saund.  175,  c.) 

When  a  pew  is  appurtenant  to  a  messuage,  it  may  descend 
with  the  inheritance  by  immemorial  custom,  (3  Inst  20*2; 
12  Rep.  105 ;)  and  in  such  case  it  cannot  be  severed  from 
the  occupation  of  the  house,  and,  therefore,  it  is  conceiTed, 
the  same  cannot  be  sold  or  let  without  a  special  act  of  Ptf* 
liament,  (1  Hagg.  Ecd.  R.  29-34.) 
^   f  When  trustees  join  in  a  deed  of  this  description,  restnp- 
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and  by  these  presents  doth,  &c.,  unto  the  said  (pur^ 
daser,)  his  heirs  and  assigns,  all,  &&,  and  the  rever- 
sion, &c  Habendum  in  fee."*  [  The  usual  covenants 
for  title  are  generally  ceddedi  hut  the  words  *<  grants 
bargain^  and  sell"  imply  that  the  bargainor  is  seised^ 
and  that  the  premises  are  free  from  incumbrancesy 
rents  and  services  due  to  the  lord  of  the  fee  only  ex* 
wpkdJ]    In  witness,  &c/ 


▲N  EXCHANGE.' 

This  indenture,  made,  &(%,  [recite  the  title  of  both  PartiM. 
die  parties  exchanging^      And  whereas  the  said  Bedtai. 
A.  B.  and  C.  D.  have  mutually  agreed  to  exchange 
their  said  several  pieces  or  parcels  of  land  for  the 
land  of  each  other,  and  the  same  exchange,  intended 
to  be  effected  by  these  presents,  shall  be  made  in 
manner  hereinafter  mentioned.    Now,  this  indenture  0p«niiTa 
witnesseth,  [if  the  exchange  is  to  be  effected  by  two  p^^ 
^^^>  '<7y»  "  that,  in  pursuance  and  part  performance 
of  the  said  agreement,  by  and  on  the  part  of  the  said 
A.  B.,  and  for  and  in  consideration  of  the  convey- 
ance  of  the  lands  and  hereditaments  intended  to  be 

isg  words  should  be  added,  such  as,  "  So  far  as  they  lawfully 
cto  or  may,  and  not  by  way  of  covenant  or  warranty." 

'^  The  use  cannot  be  limited  in  this  deed  to  any  but  the 
hvgaioee,  but  H  may  be  made  subject  to  trusts. 

'  This  most  be  on  parchment,  and  enrolled  within  six 
Itmar  months,  according  to  the  stat.  27  H.  8,  c.  16;  and 
hy  10  Ann.  c.  18,  s.  3,  an  examined  copy  of  the  enrolment, 
proTed  on  oath,  is  made  evidence.  The  statute  of  Henry 
does  not  extend  to  bargains  and  sales  for  terms  of  years.  As 
to  the  operation  of  a  bargain  and  sale,  and  of  the  inrolment 
thereof,  (see*  Bac.  Abr.  Bargain  and  Sale,  K.  to  N. ;  Inrol- 
nient,  E. ;  Com.  Dig.  Bargain  and  Sale,  B.  7.) 

'  Properly  speaking,  theVe  can  be  but  two  parties,  (see  2 
^ills,  240 ;)  the  meaning  of  which  is,  that  there  can  only  be 
two  exchanging  parties,  and  only  two  separate  estates  con* 
v^ed  in  exchange ;  it  is  immaterial  how  many  consenting 
parties  are  added. 
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made  by  the  said  in  part  recited  indentures  of  lease 
and  release."    But  if  the  exchange  he  Reeled  by  one 
deed,  say,  *'  For  and  in  consideration  of  the  lands 
and  hereditaments  secondly  bereinafVer  described, 
and  intended  to  be  by  these  presents  conveyed  and 
assured  to  him,  the  said  A.  B.,  by  the  said  C.  D^  as 
hereinafter  is  expressed."]     And  also  for  and  in  con- 
sideration*  of  the  sum  of  5s.,  of,  ka^  to,  &c«,  psid 
by  C.  D.,  the  receipt,  &c.,  he,  the  said  A.  B^  bath 
granted,  bargained,  sold,  aliened,  released,  and  con* 
firmed,  afid,  &c.,  (in  his  actual**  possession,  &C.,)  and 
to  his  he?rs  and  assigns,  all,  &C.,  {the  herediianuj^ 
of  A,  B.)     \Add  the  general  words,  and  the  rewX' 
sion,  ^c,  and  all  the  estate,  Sfc.;  (Habendum  to  bar 
dower,  or  otherwise,  see  pp.  46  and  52.)]  In  lieu  Df^and 
IN  EXCHANGE  for,  all,  &c.  \_Ifthe  exchange  he  effected 
by  two  deeds,  say,  **  for  all  the  messuages,  &c.,  here- 
inbefore referred  to,  and  intended  to  be  conveyed 
and  assured  to  him,  the  said  A.  B.,  and  his  heirs,  by 
the  said  C«  D.,  by  the  said  indentures  of,  &c^  ai 
aforesaid ;"  hut  if  the  exchange  he  effected  by  ow 
deed,  say,  "for  the  lands,  &c.,  with  the  appurtenances 
hereinafter  described,  and  by  these  presents  conveyed 
and  assured  unto  the  said  A.  B.  and  his  heirs  bytbe 
said  C.  D.,  as  hereinafter  is  expresssed."]     Tlienadd 
the  usual  covenants  for  quiet  enjoyment  by  C*D*so 
long  as  the  lands  and  hereditaments  ^intended  to  he] 
so  granted  and  conveyed  to  him,  the  said  A.B^ln/ 


*  If  a  sum  be  given  for  equality  of  exchange,  add,  "  and  in 
consideration  of  the  sum  of,  &c.,  to,  &c.,  by,  &c.,  thereeeipt 
whereof;  (and  that  the  same  is  by  way  of,  and  in  full  {(»*, 
equality  of  exchange  for  and  in  respect  of  the  lands  and  he- 
reditaments conveyed  unto  the  said  C.  D.,  as  hereinafter  b 
expressed,)  he,  the  said  A.  B.,  doth  hereby  acknowledge," 
&c. 

"  K  the  exchange  be  perfected  by  one  assurance,  by  the 
lease  for  a  year,  A.  B.  will  first  bargain  and  sell  his  lands  to 
C.  D.,  to  hold  in  the  usual  way,  and  by  a  further  witnessing 
part,  C.  D.  will  bargain  and  sell  his  lands  to  A.  B.  in  like 
manner. 
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the  Mttd  C.  D.,  in  exchange  for  the  same,  as  afare* 
said;  [oTf  "a*  hereinafter  mentioned^*']  shall  re* 
main  tmd  continue  to  the  use  of  the  said  A*  B^  his 
heirs  and  assigns  ;  and  also  thai  the  hereditaments 
are  free  from  incumbrances  ;  and  for  further  assur* 
ancCf  (see  Covenants,  p.  85.J  And  add  a  proviso 
for  re-entry  in  case  of  eviction  from  the  lands  given 
in  exchange.''  If  the  exchange  be  intended  to  be 
effected  by  one  deed^  add  a  further  witnessing  part^ 

*  The  coyenants,  as  also  provisos  for  re-entry,  may  be  FroTiso  for 
omitted,  as  the  word  exchange  implies  a  'Warranty;  some  ^'^^l- 
conveyancers  think  the  deed  better  without  them.  The  fol- 
lowing is  the  form  of  the  proviso:  **  Provided  always,  and  it 
is  hereby  declared  and  agreed  by  and  between  the  said  parties 
to  these  presents ;  and  the  said  A.  B.  doth  hereby  for  him- 
self and  his  heirs  declare  and  agree,  that  if  the  said  CD., 
his  heirs  or  assigns,  or  any  person  or  persons  lawftiUy  or 
equitably  claiming  by,  from,  under,  or  in  trust  for  him,  them, 
or  any  of  them,  shall  at  any  time  hereafter  happen  to  be 
lawfolfy  evicted  or  turned  out  of  possession  of  the  said,  &e.» 
hereiabefore  granted  and  released  in  exchange  as  aforesaid, 
contrary  to  the  true  intent  and  meaning  of  these  presents,  by 
any  person  or  persons  having  or  claimiog  any  former  right 
or  title  thereto,  or  by  the  heirs  or  assign  of  the  said  A.B., 
so  that  the  said  exchange  shall  be  defeated ;  that  then  and 
in  such  case  the  ssdd  hereinbefore  recited  indenture  of  lease 
and  release,  by  way  of  exchange,  bearing  even  date  with 
these  presents  as  aforesaid,  and  all  the  estate  thereby  granted 
and  released,  shall  cease,  determine,  and  be  utterly  void ; 
and  then^  and  in  such  case,  it  shall  and  may  be  lawful  to  and 
for  the  said  A,  B.,  his  heirs  or  assigns,  to  enter  into  the 
lands  so  thereby  mentioned  to  be  granted  and  ^released  to  him, 
the  said  A.  B.,  and  his  heirs,  in  exchange  for  the  lands  and 
hereditam^its  as  aforesaid,  and  the  same  to  have  again,  re- 
possess, and  enjoy,  as  in  his  or  their  former  estate,  any  thing 
hereinbefore  contained  to  the  contrary  thereof  in  anywise 
notwithstanding."  If  money  be  given  for  equality  of  ex- 
diange,  add,  "and  that  he,  the  said  A.  B.,  shall  and  will 
repay  to  the  said  C.  D.,  his  executors,  &c.,  the  sum  of 
h,  upon  request  made  /or  that  purpose,  any  thing 

hereinbefore  contained  to  the  contrary  hereof  in  anywise 
notwithstanding/' 
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emneifinff  ike  iandi  of  C,  D,  to  A.  Rj  as  in  ike  pre* 
ceding  manner  from  A.  B.  to  CD.;  and  witk  ike 
same  covenants  and  prouisOf  reversing  onfy  ike 
namesJ]    In  witoeM,  &c. 


COmrXTANCB  BT  MORTGAGOB  AND  MOBTGAGBB. 

This  indenhirey  made,  kc^  between  (the  moit^ 
gagee)  of  the  first  port,  (the  mortgagor)  of  the  second 
party  (the  parchaser)  of  the  third  part,  and  (the 
tmstee)  of  the  fourth  part*  [JReciie'  ike  mortgage, 
the  contract  for  ike  sale  of  ike  equity  of  redemptionf 
ike  amount  due  on  ike  mortgages  and  ike  contract  fir 
redemption.']  Now,  this  indenture  witnesseth,  that, 
in  consideration  of  the  sum  of,  &c^  by  the  said  (pur* 
chaser)  paid  to  the  said  (mortgagee,)  the  receipt, 
&C. ;  and  also  in  consideration  of  the  sum  of,  &&• 
by  the  said  (purchaser)  paid  to  the  said  (vendor,)  the 
receipt,  &c^  he,  the  said  (mortgagor,)  hath  bar- 
gained, sold,  and  released,  and,  &&,  and  the  said 
(vendor)  hath  granted,  bargained,  sold,  aliened,  re- 
leased, and  confirmed,  and,  &c^  unto  the  said  (pll^ 
chaser,)  (in  his  actual  possession,  &c.,)  and  to  his 
heirs,  all,  &c^  [add  the  general  words.J  To  have 
and  to  hold,  &c.  [Add  a  covenant  from  the  mort- 
gagee that  he  has  done  no  act  to  incumber^  and  the 
usual  covenants  for  title  by  the  vendor.]^ 

^  Where  part  of  the  estate  is  sold,  and  the  consideratioB- 
money  is  paid  to  the  mortgagee  in  part  discharge,  the  recital 
may  be,  that  "it  has  been  agreed  between  the  parties,  tint 
the  purchase-money  for  the  said  premises  so  contracted  to  be 
sold,  shall  be  paid  to  and  received  by  the  said  mortgagee  ia 
reduction  and  part  payment  of  the  principal  and  interest 
moneys  dne  and  owing  to  hhn  on  his  said  security."  In  this 
case,  the  consideration  to  the  vendor  will  be  nominaL 

*  It  will  be  advisable  for  the  purchaser  to  require  attested 
copies  of  the  deeds,  and  a  memorandum  should  be  indorsed 
on  the  mortgage-^eed,  stating  the  premises  sold,  and  the 
amount  of  the  consideration-money.     And  add  a  coveBint 
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CONTETANCB  BY  TRUSTEES  FOB  SALE* 

This  indenture,  made,  &c.,  between  (the  trtuiees)  CoiiTqraac« 
of  the  first  part,  {the  owner)  of  the  second  part,  and  J"*™*^ 
{the purchaser)  of  the  third  part.     \Recite  the  ^^^^adeed^f 
of  trust  for  sale^  with  the  clause  that  the  trusteed  tnut,  in 
receipts  shall  be  discharges,  Sfc, ;  and  recite  the  sale  ^^^^  ***• 
hf  public  auction  ;  or  if  by  private  contract,  say,  "  and  ^""^^^ 
whereas  the  said  trustees,  in  pursuance  of  the  trusts 
reposed  in  them  as  aforesaid,  with  the  consent  and 
approbation  of  the  said  (owner,)  testified,  &c^  have 
contracted,  &c.,  (see  p.  1 9*)]     Now,  this  indenture  Testatum, 
vitoesseth,  that,  in  pursuance  of  the  said  agreement, 
and  in  consideration  of,  &;c.,  to  {trustees)  upon  or 
before,  &c.,  at  the  request  and  by  the  direction  of 
the  said  {picner^  testified  as  aforesaid,  (<<  to  be  by 
them  applied  and  disposed  of,  pursuant  to  and  ac- 
cording to  the  trusts  and  directions  of  the  said  inden- 
ture of,"  &c^)  the  receipt,  &c.,  and  in  consideration 
of  58.  to  (pwner^  the  receipt,  &c.,  they,  the  said 
{trustees,)  at  the  request  and  by  the  direction  of  the 
said  {owner,)  testified  as  aforesaid,  have,  and  each 
of  them  hath,  bargained,  sold,  and  released,  and 
by  these  presents,  &;c. ;  and  the  said  {owner)  hath 
granted,  bargained,  sold,  released,  and  confirmed,  and, 
&c«,  unto  the  said  {purchaser^  (in  his  actual  posses- 


by  the  mortgagee  for  the  prodaction  of  the  deeds  during  so 
loog  a  time  as  the  same  shall  remain  in  his  possession,  and  a 
covenant  by  the  vendor  for  their  production  afterwards. 

*  In  conveyances  from  trustees  for  sale,  the  deed  creating 
the  trusts  should  be  recited  fiilly,  particularly  as  to  the  power 
of  sale,  and  the  proviso  that  the  receipts  of  the  trustees  shall 
be  discharges  to  the  purchasers ;  the  trusts  of  the  money 
arising  from  such  sale  need  not  be  set  forth,  but  may  be  re* 
ferred  to  thus :  *'  In  trust  to  apply  the  money  arising  from 
ndi  sale  in  the  manner  and  for  the  purposes  in  the  said  re* 
cited  indenture  contained.' 


»» 


Habendum. 
Covenantf. 
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sion,  &C.,)  and  to  his  heirs  and  assigns,  all,  &c>f  and 
the  reversion,  &c.,  and  all  the  estate,  &c«  Haben- 
dum, (see  p.  45.)  [^AddacoveTiantfromthetnuteeSt 
that  they  have  done  no  cust  to  incumber  ;  and  from 
the  oumer,  thai  notunthstanding^  S^e^  tbey^  the  saidy 
S^c^  are,  or  one  of  them  m,  lawfully  seised;  home 
good  right  to  convey  ;  free  from  incumbrances;  and 
for  further  assurance.]     In  witness,  &c. 


CONVEYANCE  FROM  DEVISEES  IN  TRUST  AND 

HE1R-AT«LAW. 


This  indenture,  made,  &C.,  between  A.  B.,  &c^  and 
C.  D.,  of,  &c.,  (devisees  in  trust  named  in  the  last 
will  and  testament  of  £.  F.,  late  of,  &c^  deceased,) 
of  the  first  part,  G.  H^  of,  &c^  eldest  son  and  heir- 
at-law  of  the  said  £.  F.,  of  the  second  part,  and 

SedtaLi.  (purchaser)  of  the  third  part.  [Recite  the  devise, 
with  the  power  of  sale,  and  thai  the  receipts  of 
trustees  shall  be  discharges,  S^c, ;  and  recite  the  death 
of  the  testator  without  revohing  his  will,  leamng  ike 
said  (t.  i?.,  his  eldest  son,  and  hdr^at'law ;  and  redie 
the  sale  by  auction  or  private  contract,  (seep.  19;) 
and  recite,  <'that  the  said  G.  H*  hath,  at  the  request 
of  the  said  (trustees,)  and  for  the  satisfaction  of  the 
said  (purchaser,)  agreed  to  join  in  these  presents,  and 
the  conveyance  and  assurance  intended  to  be  hereby 

Testatum,  made,  as  hereinafter  mentioned.'^]  Now,  this  indenture 
•witnesseth,  that,  in  pursuance,  &Cn  and  in  considera- 
tion of  L.  (purchase-money)  to  the  said  (trustees,) 
at  or  before,  &c.,  (to  be  by  them  applied  and  disposed 
of  pursuant  to  and  according  to  the  trusts  and  direc- 
tions of  the  said  will  of  the  said  E.  F^)  the  receipt, 
&c.,  and  5s.  to  heir-at-law,  the  receipt,  &c ,  they,  the 
said  (trustees  and  heir'Ot'lato,)  have,  and  every  of 
them  hath,  bargained,  sold,  and  released,  and  by 
these  presents  do,  &c.,  unto  the  said  (purchaser,)  (la 
his  actual  possession,  &c.,)  and  to  his  heirs  and  as- 
signs, all,  &c.,  and  the  reversion,  &c.|  and  all  the 
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estate,  &c.    Habendum.    [Add  a  covenant  Jrom  the  Habendum. 
trustees  that  they  have  not  ineumhered.y     In  wit- 
ness,  &c. 


CONVEYANCE  FROM  A  TENANT  FOR  LIFE  AND 
REMAINDER-MAN. 

■ 

This  indenture,  made  between  A.  6.,  of,  &c.,  (the 
tenant  far  life^)  and  G.  D.,  of,  &c.,  eldest  son  and 
heir-apparent  of  the  said  A.  B.,  of  the  one  part ;  and- 
ipurchaser^)  of,  &c.,  of  the  other  part.  [Recite  the  E«citoU. 
instrument  creating  the  estates^  and  the  contract  by 
the  purchaser  with  the  tenant  for  life  and  remainder^ 
man  for  the  purchase  of  the  fee-simple.']  Now,  this  Testatum. 
indenture  witnesseth,  that,  in  pursuance,  &c.,  and  in 
consideration  of,  &c.,  to  (tenant  for  life,)  (*^  part  of 
the  said  purchase-money  or  sum  of  L.  ,**  by, 

'  The  covenant  from  the  trustees  that  they  have  done  no  Where  the 
act  to  incumber  is  all  that  can  be  expected  from  them ;  but  parties  en- 
if  the  persons  entitled  to  the  purchase-money  join  in  the  eon-  *i*l®d  to  the 
Teyance,  (which  is  mostly  the  case  where  the  clause  that  the  ^^„  ^^ 
trustees'  receipts  shall  be  discharges  has  been  omitted  in  the  m^^  parties, 
instrument  creating  the  trusts,)  they  will  be  expected  to 
covenant  for  the  title.     If  they  are  made  parties,  the  release 
will  be  made  between  the  trustees  of  the  first  part,  the  per- 
sons entitled  to  receive  the  purchase-money  of  the  second 
part,  and  the  purchaser  of  the  third  part.     After  reciting 
the  will  or  instrument,  with  the  power  of  sale,  &c.,  and  par- 
ticularly showing  the  nature  of  the  interests  of  such  persons 
80  entitled  under  the  trusts  of  the  same ;  and  that  the  said 
trustees,  at  the  request  and  by  the  direction  of  the  said  per« 
sens  of  the  second  part,  signified  by  their  being  parties,  have 
contracted  for  the  sale,  &c. ;  the  trustees  will  then,  in  the 
(^erative  part  of  the  deed,  at  the  request  and  by  the  direc- 
tion of  the  parties  of  the  second  part,  testified,  &c.,  bargain, 
sell,  and  release ;  and  the  said  parties  of  the  second  part  will 
grant,  bargain,  sell,  release,  and  confirm  unto,  &c. ;  and 
after  the  covenant  by  the  trustees  that  they  have  not  incum- 
Wed,  the  parties  of  the  second  part  will  enter  into  the  usual 
ooTenants  for  the  title. 
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Hsbendnm. 
Coveoaats. 


&c»y  and  in  consideration  of,  &c^  of  like  moneyy  to 
the  said  (remainder'tnan,)  in  like  manner  paid  bj 
the  said  (purchetserf)  the  receipt  of  which  said  two 
several  sums  of,  &c^  making  together  the  sum  of, 
$c.,  they,  the  said  A.  B.  and  C.  D.,  do  hereby  re- 
spectively acknowledge,  and  do  admit,  &c^  to  be  in 
full,  &c.,  they,  the  said  A.  B.  and  C.  D.,  have,  and  each 
of  them  hath,  &c.,  and,  by  these  presents,  do,  and 
each  of  them  doth,  grant,  bargain,  sell,  release,  and 
confirm  unto  the  said  {purchaser,)  (in  his  actual  pes- 
session,  &c.,)  and  to  his  heirs  and  assigns,  all,  &Cn 
and  the  leversion,  &c.,  and  all  the  estate,  &c.  Ha- 
bendum, add  the  usual  covenants  for  title  by  the  ten- 
ant for  life  and  remainder-man,  (see  ante,  p.  84.) 
In  witness,  &c. 


RELEASE  FROM  A  REMAINDER-MAN  TO  THE  TENANT 

FOR  LIFE. 


Testatom. 


Habendum. 
OoTwi«nt8. 


This  indenture,  made,  &c.,  between  A.  B.,  of,  &&, 
(the  remainder^many)  of  the  one  part ;  and  C.  D^  of, 
&c.,  (the  tenant  for  life^)  of  the  other  part.  [Redte 
the  deed  or  fcill  creating  the  estates,  and  recite  the 
contract  for  the  sale  of  the  remainder  in  fee^siniple 
of  the  said  remainder-man  in  the  said  hereditaments 
immediately  expectant  on  the  estate  for  life  of  the 
said  releasee  in  and  to  the  said  messuage,  Sfc^  Now, 
this  indenture  witnesseth,  that,  in  pursuance,  &c^  and 
in  consideration  of  L.  ,  by,  &c.,  to,-  &c.,  the 

receipt,  &c.,  he,  the  said  (remainder'man,)  hath  bar- 
gained, sold,  released,  and  confirmed,  and,  &C.9  unto 
the  said  (tenant  for  life,)  his  heirs  and  assigns,'  all, 
&c.,  and  all  the  estate,  and  all  deeds,  &c.  To  have 
and  to  hold  the  said,  &c.  unto  the  said  (tenant  for 
life,)  his  heirs  and  assigns.  [^Add  covenants  from 
the  said  A.  Bii  that  notwithstanding,  Sfc*,  he  is  "sdsed 


.   '  The  releasee  being  already  in  possession,  a  lease  for  a 
year  is  not  required 
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of  the  inheritance  in  fee-simple  in  remainder  ex- 
pectant as  aforesaid,"  and  hath  good  right  to  release 
the  same  anto  the  said  C.  D^  his  heirs,  &C.,  in  man- 
ner foresaid ;  free  from  incumbrances  i  andforfuT' 
ther  assurance.'] 
In  witness,  &c. 


C0NyQ.TANCB  FROM  A  VENDOR  AND  HIS  WIPE 
ENTITLED  TO  DOWER. 

This  indenture,  made,  &c«,  between  (vendor,)  of, 
&C.,  and  Mary  his  wife,  of  the  one  part  ;^  and  (pur" 
chasevy)  of,  &c.,  of  the  other  part.  [Recite  the  set-  Bedtaii. 
sin  of  the  vendor;,  and  recite  the  contract  for  sale;, 
and  recite  that  '^  the  said  Mary,  the  wife  of  the  said 
(vendor,)  in  order  to  enable  the  said  (vendor)  to 
perform  his  said  contract,  hath  consented  to  release 
her  title  to  dower  out  of  the  said  hereditaments,  and 
for  that  purpose  to  concur  with  him  in  the  convey- 
ance hereinafter  contained."]  Now,  this  indenture  TMtfttum. 
witnesseth,  that,  in  pursuance  of  the  said  contract  and 
agreement,  and  for  carrying  the  same  into  effect,  and 
ia  consideration  of  L.  ,  paid  by  (purchaser) 

to  (vendor,)  the  receipt,  &C.,  he,  the  said  (vendor,) 
hath  granted,  bargained,  sold,  and  released,  and  by 
these  presents  doth,  &c.,  and  the  said  Mary,  the  wife 
of  the  said  (vendor,)  hath  remised,  released,  and 
quilted  claim,  and  by  these  presents  doth,  &c.,  unto 
the  said  (purchaser,)  [in  his  actual  possession,  &C.,] 
and  his  heirs  and  assigns,  all,  &C.,  and  the  reversion, 

>  If  tho  marriage  has  been  contracted  since  the  first  of 
January  1834,  the  hnsband  can  convey  his  estate,  or  deyise 
the  same  by  his  will,  discharged  of  dower.  {See  3  and  4  W. 
IV.  c.  105,  ss.  4  and  5 ;  see  p.  150.) 

It  is  not  necessary  to  refer  to  the  act  for  enabling  the 
^fe  to  release,  but  if  it  should  be  thought  advisable,  it  may 
be  done  as  in  note  to  p.  354 ;  but  it  is  requisite  in  all  cases  to 
show  by  a  recital  whether  the  estate  be  the  inheritance  of 
^  husband  or  wife,  or  whether  she  is  only  entitled  to  dower.. 
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Habendum.     &c^  and  all  the  estate,  &c.    Habendum,  ^  And  the 
Te^do^hi'   said  (vendor,)  for  himself,  his  heirs,  executors,  and 
hu  wife  8haU  administrators,  doth  hereby  covenant  with  the  said 
duly  »cknow-  (purckeiserfj  his  heirs  and  assigns,  that  these  presents 
ledge,  SCO.       gjj^jj  forthwith,  at  the  costs  of  the  said  (vendor,)  be 
duly  acknowledged  by  the  said  Mary  his  wife,  (she 
hereby  consentibg,)  and  otherwise  perfected,  with 
the  solemnities  prescribed  for  rendering  the  deeds  of 
married  women  effectual  to  extinguish  their  interests 
Coreiuuits.     in  real  estates."^    And  also,  that  notwithstanding  any 
act,  &C.,  they,  the  "  said  (vendor,)  and  Mary  hi 
wife,  now  have  in  themselves,  or  the  said  (vendor) 
DOW  hath  in  himself,"  good  right  to  convey ;  and  that 
(purchaser)  shall  peaceably  enjoy;  free  from  incum- 
brances ;  and  for  further  assurance* 
In  witness,  &c. 


When  the 
money  re- 
mains in  the 
hands  of  the 
yendor. 


CONVEYANCB  INCLUDING  A.  MORTGAGE  TO  SECURE 
PART  OF  THE  CONSIDERATION. 

This  indenture,  made,  &c.,  between  (ihe  vendor) 
of  the  first  part,  (the  mortgagee)  of  the  second  part, 
and  (the  purchaser)  of  the  third  part.  [^Recite  ihe 
title  of  the  vendor,  and  the  contract  for  the  purchase.'] 
""And  whereas  the  ssLid  (purchaser^)  being  unable 
out  of  his  own  moneys  to  pay  the  whole  of  the 

**  This  covenant  is  unnecessary  when  it  is  intended  that 
the  deed  shall  be  acknowledged  at  the  time  of  its  execution. 

'  If  ps^rt  of  the  consideration  is  intended  to  remain  in  the 
hands  of  the  vendor,  and  be  secured  to  him  on  the  premises, 
say,  **  and  whereas  the  said  (purchaser)  hath  contracted 
with  the  said  (vendor)  for  the  purchase  of,  &c.,  for,  &c.,  hot 
not  being  prepared  with  the  whole  of  the  said  purchase- 
money,  the  said  purchaser  hath  requested  and  prevailed  upoo 
the  said  (vendor)  to  let  the  sum  of,  &c.,  part  of  the  said  pur- 
chase-money, remain,  secured  with  interest,  upon  the  same 
hereditaments  and  premises,  in  manner  hereinafter  meo- 
tioned."  Or  say,  "  and  to  take  such  demise,  by  way  of 
XDortgage,  of  the  same  premises,  as  hereinafter  is  contaiiiei'' 
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Baid  purchase-money*  hath  applied  to  the  said 
(mortfffigee)  to  lend  him  the  sum  of  L.  > 

to  enable  him  to  complete  his  said  recited  con- 
tract, which  the  said  (mortgagee)  hath  consented 
to  do  on  having  the  repayment  thereof,  together  with 
interest  for  the  same,  secured  to  him  in  manner 
hereinafter  mentioned*  Now,  this  indenture  wit- 
nesseth,  that,  in  consideration  of,  &;c.,  part  of  the 
said  purchase-money  to  the  ^xH  (vendor^)  paid  by 
the  said  (mortgctgee^)  at  the  request  and  by  the 
direction  of  the  said  (purchaser^)  testified  by  his 
being  a  party  to  and  executing  these  presents,  the 
receipt  and  payment  of  which  said'  sum  the  said 
(vendor)  and  also  the  said  (purchaser)  do,  and  each 
of  them  doth,  hereby  acknowledge,  and  of  and  from 
the  same  sum  and  every  part  thereof  do,  and  each  of 
them  doth  acquit,  release,  and  discharge  the  said 
(mortgagee)  for  ever  by  these  presents ;  and  also 
in  consideration  of,  &c.,  the  remainder  of  the 
said  purchase -money,  to  the  said  (vendor)  paid 
by  the  said  (purcfiaser,)  making  together  the  sum 
of,  &c.,  the  receipt  whereof  the  said  (vendor)  doth 
hereby  acknowledge,  and  doth  declare  the  same 
to  be  in  full,,  &c.,  for  the  absolute  purchase  of,  &c.  i^ 

^  If  part  of  the  purchase-money  is  to  remain  in  the  hands  The  testatum 
of  the  vendor  on  security  of  the  premises,  **  Now,  thisinden-  when  money 
ture  ivitnesseth,  that,  in  pursuance  of  the  said  agreement,  "o^^^^^* 
and  in  consideration  of  the  sum  of  L.  (part  of  the 

said  purchase-money)  by  the  said  (purchaser)  to  the  said 
{vendor,)  the  receipt,  &c. ;  and  also  in  consideration  of 
L.  (residue  of  the  said  purchase-money)  secured  to  be 

paid  to  the  said  (vendor,)  with  interest  for  ttke  same,  at  the 
time  and  in  manner  hereinafter  mentioned,  he,  the  said  (ven» 
doTy)  hath,  &c.,  unto  the  said  (purchaser,)  (in  his  actual  pos- 
session, &c.,)  and  to  his  heirs  and  assigns,  all,  &c.,  to  have 
and  to  hold,  &c.,  unto  (the  purchaser,)  his  heirs  and  assigns, 
to  the  use  of  (the  vendor,)  his  executors,  administrators,  and 
assigns,  for  the  term  of,  &c.,  subject  to  the  proviso  herein- 
after contuned ;  and  from  and  after  the  end,  expiration,  or 
other  sooner  determination  of  the  said  term,  and  in  the  mean» 
time  subject  thereto,  and  to  the  payment  of  the  said  principal 
sum  and  interest,  intended  to  be  hereby  secured  to  the  use 
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be,  the  said  (vendor j)  at  the  request  and  by  the 
direction  of  the  said  (purchaser^)  testified,  &c^  hath 

onnt^  granted,  bargained,  sold,  and  released,  and,  &c^  nnto 

the  said  (mortgagee,)  (in  his  actual  possession,  &&,) 
and  to  his  heirs  and  assigns,  all,  &c.,  and  Uhe  rever- 

Habendom.  slion,  &c.,  and  all  the  estate,  &c^  to  have  and  to 
hold*  the  said,  &c^  hereby,  &;c.,  unto  and  to  the  use 
of  the  said  (mortgagee,)  his  heirs  and  assigns,  subject 

ProTiio.         to  the  proviso  hereinafter  contained  for  the  redemp- 

CoT«ii«ntf.  tion,  &c.  \Add  covenants  from  the  vendor  with 
the  mortgagee,  €t8  in  an  ordinary  conveyance,  that 
he  is  lawfuUy  seised  %  that  he  has  good  right  to 
convey,  subject  to  the  proviso  hereinafter  eon- 
tainedfor  the  redemption  of  the  said  hereditaments 
and  premises  ;  for  peaceable  possession,  subject 
to  the  proviso,  Sfc, ;  free  from  incumbrances;  and 
for  further  assurance,  at  the  costs  of  the  mort- 
gagee,  his  heirs  or  assigns,  or  of  the  said  pwr* 
chaser^  his  heirs  or  assigns  ;  then  add  the  usual  pro^ 

of  the  said  (^purchaser,)  his  heirs  and  assigns  for  ever ;"  cr 
to  uses  to  bar  dower,  (if  required.)     In  the  proviso  for  re- 
demption, add,  '*  and  shall  and  will  convey,  surrender,  and 
yield  up,  (or  assign,)  and  effectually  assure,  all  and  singular 
the  said.  &o.,  hereby  granted,  &c.,  with  their  appurtenances, 
for  all  his  and  their  estate,  to  the  use  of  (or  in  trust  for)  the 
said  (purchaser,)  his  heirs,  appointees,  and  assigns,  or  as 
he  or  they  shall  direct  or  appoint." 
When  by  de-        «  Jf  the  security  is  intended  to  be  made  to  a  third  party  by 
miM  to  a  third  y^^y  ^f  demise,  the  premises  may  be  conveyed,  "  to  hold  to 
^''^^*  (mortgagee,)  his  executors,  administrators,  and  assigns,  for 

the  term  of,  &c.,  and  from  and  after  the  end,  expiratioii,  or 
other  sooner  determination  of  the  said  term,  and  in  the  mean- 
time subject  thereto,  and  to  the  payment  of  the  said  prin- 
cipal sum  of,  &o.,  and  interest,  intended  to  be  thereby  se- 
cured, and  also  to  the  proviso  or  agreement  for  cesser  of 
the  said  term  hereinafter  contained,  to  the  use  of  the  said 
(purchaser,)  his  heirs  and  assigns  for  ever."  Then  add  a 
proviso  for  making  void  the  term  on  payment  of  the  mort- 
gage-money. Or  the  conveyance  may  be  made  "  to  hold  to 
(the  purchaser,)  his  hdrs  and  assigns,  to  the  use  of  (the  mort' 
gagee,)  his  executors,  administrators,  and  assigns,  for  a  term 
of  years,"  subject  to  a  proviso  for  redemption,  remainder  to 
uselfinfee. 
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mo  ax  in  a  mortgage  in  fee^  for  redempHon  of  the 
premises^  and  a  covenant  from  the  purchaser  for 
payment^  and  for  mortgagee  to  enter,  in  default  of 
paymenty  Sfc^  and  enjoy,  ^c^  free  from,  incumbrances  i 
and  for  further  assurance  by  purchaser  to  mortgagee^ 
with  the  proviso  for  enjoyment  by  the  purchaser  untU 
default  in  payment  of  the  mortgage^moneyJ^ 
In  witness,  &c«' 


CONTEYANCB  FROM  A  DBVI8BB  UNDER  A  Wf  LL,  IN  WHICH 
THB  testator's  WIDOW  (ENTITLED  TO  AN  AN- 
NOITT)  and  a  legatee  join  in  releasing  THB 
PREMISES  SOLD,  (THE  REMAINDER  OF  THE  PRE- 
MISBS  BEING  A  SUFFICIENT  SECURITY.') 

This  indenture,  made,  &c.,  between  {the  vendor,) 
of,  &C.,  son  and  heir-at-law  of,  &C.,  late  of,  &c.,  de* 

'  This  deed  would  require  both  a  mortgage  stamp  upon 
the  amomit  secured,  and  a  conyeyance  stamp  upon  the  wholf» 
porchase-money. 

In  a  note  upon  this  form  in  the  first  edition  of  this  work* 
ia  which  it  was  recommended  that  the  premises  should  be 
conveyed  at  once  to  the  mortgagee,  or  a  power  g^yen  to  the 
purchaser  in  the  conyeyance  to  him,  and  the  mortgage 
created  by  appointment  under  that  power,  it  was  stated  that 
the  premises  would  be  thereby  vested  in  the  mortgagee,  dis- 
charged from  any  judgments  or  incumbrances  of  the  pur- 
(^uuer ;  but  it  is  considered  that,  in  consequence  of  the  act 
cf  1st  and  2d  Vict.  o.  110,  the  rights  of  creditors  would  not 
he  affected  by  any  such  expedients. 

'  If  the  whole  of  the  premises  deyised  have  been  con- 
tracted to  be  sold  to  the  purchaser,  the  annuity  might  be  se- 
cured by  limiting  the  premises  to  the  use,  intent,  and  pur- 
pose that  the  annuitant  should  receiye  the  sum  of,  &c.,  dur- 
^  her  life ;  and  a  term  of  years  created  and  limited  to  a 
dilutee  for  securing  the  same,  and  subject  thereto,  to  the 
vse  of  the  purchaser,  his  heirs  and  assigns,  with  a  covenant 
hy  the  purchaser  for  payment  of  the  same ;  and  with  a  de- 
claration that,  subject  to  the  rent-charge,  the  term  of  years 
ihall  be  in  trust  for  the  purchaser. 
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ceased,  of  the  firat  part ;  {the  widowt)  mother  of  the 

said  (vendor^)  and  widow  and  relict  of  the  said,  kc^ 

deceased,  of  the  second  part ;  and  {legatee^)  only 

daughter  and  a  legatee  named  in  the  said  will  of  the 

said,  &Cf  of  the  third  part ;  and  (the  purchaser)  of 

the  fourth  part ;  [recite  the  tdiU  whereby  the  testa" 

tor  gave  to  his  wSfe  an  annuity^  and  a  legacy  (o  his 

daughter y  and  chargeable  thereunth  he  devised  his 

messuages  to  the  vendor  in  fee  ;    and  recite  the 

death  of  testator,  the  proving  of  his  will,  and  the 

Redtals.        Contract  for  sale,"]   And  whereas  the  said  (legatee) 

Widow  agrees  lias  attained  her  age  of  twenty-one  years;  and 

to     **^*      whereas  the  said  Iwidow  and  ^legatee,']  at  the  request 

If  the  annuitant  is  not  made  a  party  to  the  conTeyance, 
then,  80  much  of  the  money  as  will  produce  an  annual  in- 
come equal  to  the  charge  may  remain  in  the  purchaser's 
hands  on  security  of  the  estate ;  and  to  effect  the  same,  a 
term  may  be  limited  to  trustees  to  pay  out  of  the  rents  the 
annuU  sum  required  to  the  annuitant ;  and  after  his  decease, 
in  trust  to  raise  the  principal  and  interest,  and  pay  the  same 
to  the  vendor. 

^  If  the  legacy  be  not  yet  payable,  by  reason  of  the  l^a- 
tee  being  a  minor,  but  is  intended  to  remain  chargeaUe  on 
the  premises  unsold,  a  covenant  may  be  added  by  the  ven- 
Covenant  by  dor  for  payment  of  the  same,  as  follows :  *^  And  the  said  (wa- 
vendor  to  dor,)  for  himself,  his  heirs,  executors,  and  administrators, 
chareesand'  ^^^^  hereby  further  covenant,  promise,  and  agree  to  and 
releases  from  with  the  said  (purchaser,)  his  heirs  and  assigns,  that  he,  the 
legatees  when  said  (vendor,)  his  heirs,  &c.,  shall  and  wiU  well  and  tmlj 
they  come  of  p^y^  or  cause  to  be  paid,  unto  the  persons  entitled  to  rec«Te 
*^*'  the  said         several  legacies,  or  sums  of,  &c.,  in  and  by  the 

said  will  of  the  said,  &c.,  given  and  bequeathed  to,  or  pro- 
vided for  the  said,  &c.,  as  aforesaid,  as  and  when  the  same 
shall  respectively  become  due  and  payable ;  and  shall  and 
will,  at  the  expense  of  the  said  (vendor,)  his  hdrs  orassigoa» 
well  and  effectually,  in  due  course  of  law,  to  the  satisfaction 
of  the  counsel  of  the  said  (purchaser,)  his  heirs  or  assigns, 
cause  and  procure  the  said  (legatees,)  their  respective  exe- 
cutors, administrators,  or  assigns,  or  the  person  or  persons 
respectively  entitled  to  and  receiving  the  said  suns  of, 

8ec.,  absolutely  to  release,  exonerate,  and  discharge  the  said 
messuage,  &c.,  hereby,  &c.,  of  and  .from  the  said  three  1^ 
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of  the  said  (vendor,)  and  for  the  purpose  of  enabling 
him  to  complete  his  said  recited  contract,  have  agreed 
to  join  in  thet^  presents  for  the  purpose  of  releasing 
and  discharging  the  said  hereditaments  so  agreed  to 
he  sold  as  aforesaid,  as  well  of  and  from  the  said  here* 
iobefore  mentioned  legacy  or  sum  of  L.  ,  and  the 
said  annuity  or  rent-charge  of  L.  ,  so  by  the  said 
recited  will  respectively  diarged  upon  the  same  he^ 
reditaments  and  premises,  as  aforesaid,  as  also  of  all 
right  and  title  of  the  said  (widaiv)  to  dower  or  thirds 
of  and  in  the  same  hereditaments.  Now,  this  inden- 
ture witnesseth,  that,  in  pursuance  of  the  said  recited 
agreement,  and  in  consideration,  &c^  he^  the  said  (veU" 
dinr,)  halh  g^ranted,  bargained,  sold,  aliened,  released, 
and  confirmed,  and,  &c.,  and  t  bey,  the  said  {widow  and 
legatee,)  have,  and  each  of  them  hath,  remised,  releas- 
ed, and  for  ever  quitted  claim,  and,  &c.,  unto  the 
said  (purchaseTj)  (in  his  actual  possession,  &c.,)  and 
to  his  heir^  and  assigns,  all,  &o.,  and  the  reversion, 
&(^,  and  all  the  estate,  &C.,  habendum,  &c.,  freed  and 
absolutely  discharged  of  and  from  the  said  legacy, 
or  sum  of  L.  ;  and  also  of  and  from  the  said 

annuity,  or  yearly  rent-charge,  or  sum  of,  &c^  in 
and  by  the  said  will  of  the  said  (testator,)  given 
and  devised  to  her,  the  said  (widow,)  as  liereinbefore 
mentioned,  and  of  and  from  all  arrears,  actions,  suits, 
claims,  and  demands,  of  or  on  account  thereof;  and 
also  of  and  from  all  dower,  right,  and  title  of  or  ^l^^  ^^ 
to  dower,  which  she  has,  or  may  at  any  time  hereaf-  extend  to  re- 
ter  have,  in  the  said  lands  and  hereditaments.     Pro-  ^*««  **»« 
vided  always,  and  it  is  hereby  declared  and  agreed  ciargiabie!* 
by  and  between  the  said  parties  to  these  presents,  and  remain, 
that  nothing  in  these  presents  contained  shall  extend,  *°»  unsold. 

cies  or  sums,  and  every  part  thereof  respectively ;  and  shall  -And  in  the 
Mid  will,  in  the  meantime,  and  until  such  releases  and  dis-  jnea^^^^^jp  to 
charges  can  and  shall  be  had  and  obtained,  as  aforesaid,  well  ]^„*™    ^* 
And  sufficiently  save,  defend,  keep  harmless,  and  indemni- 
fied, as  well  the  said  purchaser,  his  heirs  and  assigns,  as  the 
said  messuage,  &c.,  hereby,  &c.,  of  and  from  all  interest, 
actions,  suits,  claims,  and  demands,  on  account  thereof/' 
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or  be  construed,  deemed,  or  taken  to  extend,  to  re- 
lease, exonerate,  and  discharge  any  of  the  lands,  he- 
reditaments, and  premises,  in  and  by  the  said  will  of 
the  said  {testator)  given  and  devised  as  aforesaid, 
which  are  not  herein  or  hereby  mentioned  and  in- 
tended to  be  granted  and  released  of  and  firom  the 
said  annuity  or  yearly  sum  of  L.  ,  in  and  by 

the  same  will  given  and  provided  for  the  said  (irt- 
dow)  during^her  life,  and  of  and  from  the  said  legacy, 
or  sum  of  L.  ,  and  provision  thereby  made  for 

the  said  (legatee)  as  herein  before  mentioned,  or  any 
part  thereof  respectively,  but  that  the  said  last-men- 
tioned  lands  and  hereditaments  shall  be  and  remain 
subject  and  liable  to  the  payment  thereof  in  such 
and  the  same  manner  as  if  these  presents  had  not 
been  made*    In  witnessi  &C 


SURRENDBR'  BY  A  TBNANT  FOR  LIFE  TO  PARTY  EN- 
TITLBD  TO  THE  REVERSION  OR  REMAINDER. 

This  indenture,  made,  &c.,  between  (the  tenant  for 
life,J  of  the  one  part,  and  Cthe  reversioner,)  of  the  other 
part.  IRecite  the  deed  or  will  creating  the  estate, 
and  that  the  (purchaser)  hath  agreed. with  the  (ven- 
dor,) in  consideration  of  the  sum  of  S^c^  to  surrei^ 
der  yp  the  premises,  to  the  intent  mat  the  estate  for 
life  of  him,  the  said  vendor,  may  he  merged  and  ex* 
tinguished  in  the  reversion  and  inheritance  now 
vested  in  the  {purchaser^  Now,  this  indenture  wit- 
nesseth,  that,  in  pursuance  of  the  said  agreement, 
and  in  consideration  of,  &c.,  by,  &c^  to,  &C.,  the 

'  The  conveysnoe  of  an  estate  for  a  life  varies  so  little 
from  an  ordinary  conveyance,  that  it  has  been  thought  unne- 
cessary to  insert  a  form  of  it.  If  there  is  any  interyening 
estate  between  the  estate  for  life  and  the  reversion  or  re- 
mainder, the  conveyance  cannot  operate  as  a  surrender,  lod 
a  lease  for  a  year  would  be  necessary  as  in  other  convey- 
anoes. 
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reodpt,  he,  the  said  {vendor^)  hath  surrendered 
and  yielded  up,  and  by  these  presents  doth,  &c«, 
all,  &c^  parcels,  and  all  the  estate,  &c. ;  to  the  in- 
tent that  the  estate  for  life  of  the  said  {vendor)  in 
tbe  said  hereditaments  and  premises  may  merge  in 
the  immediate  reversion  in  fee-simple,  now  vested  in 
tbe  said  (jmrchcLier^)  and  be  thereby  extingaished. 
[Add  covenants  from  the  vendor^  that  he  has  done  no 
act  to  incumber  ;  and  for  jurther  assurance  ^*  for  the 
further,  better,  and  more  effectually  surrenderingt 
confirming,  or  otherwise  assuring  the  said,"  &c.  In 
witness.  &c.J  {An  habendum  is  not  necessary  in 
this  surrender,) 


COMYETANCE  BY  ASSIGNEES  OF  A  BANKRUPT. 

This  indenture,^  made,  &c^  between  A.  B.,  of,  &c., 
and  C.  D.,  of,  &c.,  {assignees,)  of  the  first  part ;  £. 
F.,  of,  &c.,  {official  assignee,)  of  the  second  part ; 
6.  H.,  of,  &c.,  {bankrupt,^)  of  the  third  part ;  and 
(purchaser,)  of  the  fourth  part.  Whereas  a  fiat  in 
bankruptcy,  under  the  hand  of  the  Lord  Chancellor 
of  Great  Britain,  bearing  date,  &c.,  was  issued 
against  the  said  {banhrupt^  who  was  thereupon  duly 
found  and  adjudged  jbl  bankrupt ;  and  whereas  the 
said  A.  B.  and  C.  D.  are  the  assignees  chosen  by  the 
creditors  of  the  estate  and  effects  of  the  said  bank- 
rapt;  and  the  said  £.  F.  is  the  official  assignee 
of  the  estate  and  effects  of  the  said  bankrupt.^ 

• 

^  The  bankrupt  may  be  ordered  to  join  in  the  conveyance 
by  the  Lord  Chancellor,  but  it  is  apprehended  he  is  not  com- 
pellable to  enter  into  the  covenants  for  the  title ;  but  they 
may  be  added  if  the  bankrupt  is  willing  to  covenant. 

^  In  a  conveyance  of  copyholds,  the  commissioners  must 
be  made  parties,  as,  by  6  Geo.  IV.  c  16,  s.  68,  the  commis- 
sioners are  directed^  instead  of  conveying  to  the  assignees, 
by  deed,  &c*,  to  make  sale,  &c. ;  and  by  the  1st  and  2d 
WHL  IV.  c.  56,  55,  25,  and  26,  those  estates  only  are  vest- 
ed in  the  assignees  by  the  appointment  which,  according  to. 
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[^Recite  the  contrcuit  for  sale,']  Now,  this  indenture 
vitnesseth,  that,  in  pursuance  of  the  said  agree- 
ment, and  in  consideration  of  the  sum  of,  &c^  to  the 
said  (official  assignee)  by  the  said  (purcheuer,)  the 
receipt,  &c. ;  and  also  in  consideration  of  10s.  to  the 
said  (bankrupt)  by  the  said  (purcAo^^,)  they,  the  said 
(parlies  hereto^  of  the  first  and  second  parts,)  have, 
and  each  and  every  of  them  hath  bargained,  sold,  and 
released,  and,  &c^  and  the  said  (bankmqk)  hath 
granted,  bargained,  sold,  released,  and  confirmed, 
and,  &C.,  unto  the  said  (purchaser,)  (in  his  actual 
possession,  &c.,)  and  to  his  heirs  and  assigns,  ally&c, 
and  the  reversion,  &c.,  and  all  the  estate,  &c.  Ha- 
bendum, (see  p.  45.)  lAdd  covenants  from  assignees, 
each  so  far  as  relates  to  and  concerns  his  own  acts 
and  defaults,  that  thei/  have  done  no  aci  to  ineum' 
ber,"]    In  witness,  &c« 


Tcttetum. 


As  to  mort- 
gage* being 
•  XMtrty. 


CONVEYANCE  OF  AN  EQUITY  OF  REDEMPTION. 

This  indenture,  made,  &c.,  between  (the  vendor,) 
of  the  one  part,"^  and  (the  purchaser,)  of  the  otha 
part.  [Recite  the  title  of  tks  vendor,  the  mortgage, 
the  amount  of  principal  and  interest  due^  and  the 
contract  for  purchase,']  Now«  this  indentmre  wit* 
nesseth,  that,  in  pursuance,  kc,  and  in  considera- 
tion  of,  &c*p  the  receipt,  &c.,  and  doth  admit  the 
same  to  be  in  full  for  the  absolute  purchase  of 
the  equity  of  redemption,  of  and  in  the  said  (pre* 
mises,)  and  of  and  from,  &c.,  doth  acquit,  &c.,  be, 
the  said  (vendor,)  hath  granted,  bai^ined,  sbld, 
released,  and  confirmed,  and,   &c.,  unto  the  said 

the  then  existing  laws,  were  directed  to  be  conveyed  to 
them. 

"*  If  the  mortgagee  be  not  made  a  party,  it  will  be  adris- 
able  to  give  immediate  notice  to  him  of  the  conveyance  of  the 
equity  of  redemption,  to  prevent  any  further  advance  or 
fiirther  charge  by  mortgagor,  which  would  be  valid  if  the 
mortgagee  had  no  notice  of  such  conveyance.   (2  Atk.  3i9.) 
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(jmrehaseTy)    (in  his  actual  possessioD,   &c.,)  and 
to  his  heirs   and  assigns,  all,  &c.;   together  with 
all  houses,  &c^  and  the  reversion,  &c.,  and  all  the 
estate,  power,  equity  of  redemption,  &c. ;  to  have  Habendum, 
and  to  hold  the  said,  &c.,  unto  and  to  the  use  of  the 
said  (purchaser j)  his  heirs  and  assigns,  subject  never- 
theless to  the  said  hereinbefore  in  part  recited  inden* 
tares  of  lease  and  release,  and  mortgage,  of  the,  kc^ 
and  to  the  payment  of  the  said  principal  sum  of,  &c^ 
and  interest  henceforth  to  grow  due  for  the  same. 
[Add  covenants  for  title  qualified  as  to  the  mort- coveiuuitsfor 
gage,  and  a  covenant  by  the  purchaser  for  payment  ^^®* 
of  the  mortgage  debt.    See  p.  93«]'' 

"  If  the  mortgagee  joins  in  the  conveyance  for  exonerat- 
ing the  vendor,  recite  that,  *'  by  the  before  in  part  recited 
indenture  of,  &c.,  the  said  (vendor)  did  covenant  with  the 
ssdd  (mortgagee)  to  pay  the  said  principal  sum  of,  &c.,  with 
interest  for  the  same,  at  the  time  and  in  manner  therein 
mentioned.  Now,  this  indenture  witnesseth,  that,  in  con- 
sideration of  the  covenant  hereinafter  contained  and  entered 
into  by  the  said  (purchaser)  to  and  with  the  said  (moi^ga^ 
gee,)  he,  the  said  (mortgagee,)  doth  hereby  release  and  for 
eyer  discharge  the  said  {vendor,)  his  heirs,  executors,  and 
administrators,  of  and  from  the  said  covenant,  and  all  bene- 
fit and  advantage  to  be  taken  thereof."  Then  add  a  cove- 
nant for  payment  of  the  mortgage-money :  "  And  the  said 
(purchaser)  doth  hereby  covenant,  promise,  and  agree  to 
and  with  the  said  (mortgagee,)  that  he,  the  said  (purchaser,^ 
BhaQ  and  will,  within  the  space  of  six  calendar  months  from 
the  date  hereof,  (or)  on  or  before  the  day  ,  [or] 

"When  thereto  required  by  the  said  (mortgagee,)  his  execu- 
tors, administrators,  or  assigns,  well  and  truly  pay,  or  cause 
to  be  paid,  unto  the  said  (mortgagee,)  his  executors,  admi- 
instrators,  or  assigns,  the  said  sum  of  L.  ,  with  lawful 

interest  for  the  same,  without  any  deduction  or  abatement 
whatsoever  ;*'  and  to  indemnify,  &c. 

In  ascertaining  the  stamp,  it  must  be  remembered  that 
the  mortgage  debt  is  to  be  added  to  the  purchase-money. 
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DISENTAILING  DEED,<>  BEING  A  GRANT  OV  A  REMAIN- 
DER WITH  THE  CONSENT  OF  THE  PROTECTOR. 

This  indenture^  made,  &e^  between  A.  B^  {tenant 
in  iaili)  of  the  first  part ;  C.  D^  (protector,)  of  tbe  se- 
cond part ;  and  £.  F^  (trustee^)  of  the  third  part 
[Recite  the  instrument  creating  theentailf  and  suck 
other  facts  (if  any)  as  are  necessary  to  show  the 
title  of  the  protector  and  tenant  in  tail^  as  the  dt* 
termination  of  estates  previous  to  the  former  or  the 
vesting  of  the  latter.']  And  whereas  the  said  A.  6., 
being  desirous  of  barring  the  said  estate  tail  in  re- 
mainder expectant  as  aforesaid,  so  vested  in  him, 
by,  &c.,  and  all  other  estates  tail,  and  all  remundera 
and  reversions  thereon  expectant>  and  all  conditions 
and  collateral  limitations  thereto  annexed,  of  and  in 
the  said  hereinbefore  mentioned  messuage  and  here- 
ditaments, and  of  acquiring  the  fee-simple  therein,  in 
remainder  expectant  as  aforesaid,  the  said  C.  D.,  as 
the  protector  of  the  settlement  created  by  the  said 
(will)  of  the  same  messuage  and  hereditaments,  hath, 
at  his  request,  agreed  to  join  and  concur  in  these 
presents  for  the  purpose  of  testifying  his  consent 
thereto,  in  manner  hereinafter  mentioned.  Now, 
this  indenture  witnesseth,  that,  in  pursuance  of  tbe 
said  recited  desire  and  agreement  in  this  behalf,  and 
for  the  purpose  of  barring  and  extinguishing  the  said 
estate  tail,  and  all  remainders  and  reversions  there- 
upon expectant,  and  all  conditions  and  collateral 
limitations  thereunto  annexed,  and  all  estates,  rights, 

•  Where  the  protector  is  the  owner  of  a  previous  estate, 
there  can  be  no  objection  to  conreying  by  grant,  as  his  join- 
ing affords  evidence  of  the  existence  of  snch  previous  estate. 
This  form  ean  bd  easily  altered  into  a  lease  and  release,  by 
using  the  operative  words  applicable  to  that  mode  of  con- 
veyance, and  inserting  the  reference  to  the  lease.  This  deed 
must  be  enrolled  within  six  calendar  months  from  its  ez^ 
cation  by  the  tenant  in  tail. 
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titles,  interests,  and  powers  to  take  effect  after  the 
determination,  or  in  defeasance  of  the  same  estates- 
tail,  and  to  limit  the  fee-simple  of  the  same  heredi- 
taments in  remainder  expectant  as  aforesaid,  to  the 
uses,  and  in  manner  hereinafter  mentioned.  He, 
the  said  A.  B.,  with  the  consent  and  approbation  of 
the  said  C.  D.,  as  the  protector  of  the  said  settlement 
as  aforesaid,  testified  by  his  being  a  party  to,  and 
executing  these  presents,  hath  granted  and  confirm- 
ed, and  by  this  present  deed  intended  to  be  forth- 
with enrolled  in  her  Majesty's  High  Court  of  Chan- 
cery, doth  grant  and  con^rm^*  unto  the  said  £.  F^ 
and  his  heirs,  all  that  the  remainder  or  reversion  ex- 
pectant as  aforesaid,  of  and  in  all,  &C.,  and  also  of 
and  in  all  and  singular  the  rights,  members,  and  ap- 
portenances  to  the  same  messuage  and  hereditaments 
belonging,  or  in  any  wise  appertaining ;  and  the  re- 
version, &&,  and  all  the  estate,  &c.  Habendum^  &c^ 
unto  the  said  R  F.,  and  his  heirs  for  ever,  (freed 
and  absolutely  discharged  of  and  from  the  said  es- 
tate-tail, in  remainder  expectant  as  aforesaid,  of  the 
said  A.  B.,  and  all  other  estates-tail,  and  all  remain- 
ders or  reversions  thereupon  expectant  or  depending, 
ail  conditions  or  collateral  limitations  thereunto  an- 
nexed, and  all  estates,  rights,  titles,  interests,  and 
powers,  to  take  effect  after  the  determination,  or  in 
defeasance  of  the  said  estates^tail.)  But,  neverthe- 
less, to  the  uses,  &c.    'iProvided  always,  neverthe- 

• 

'  If  the  vendor's  wife  join  in  the  conveyance  for  barring 
dower,  add,  *'  And  thejsaid  Mary  B.,  under  and  by  virtue  and 
in  pursuance  of  the  powers  and  provisions  given  by  and  con- 
tained in  the  said  act  of  parliament,  and  in  order  to  bar  and 
extinguish  all  dower,  and  right  and  title  of  dower,  which  she 
hath,  or  could  or  might  claim  or  set  up,  upon  or  out  of  the 
iiereoUtaments  hereby  granted,  &c.»  doth  by  these  presents 
(intended  to  be  acknowledged  according  to  the  directions  of 
the  said  act)  grant,  remise^  release,  quit,  claim,  and  con^ 
firm." 

^  This  proviso  must  be  inserted  or  omitted,  according  ta 
circomstances. 
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less,  and  it  is  hereby  expressly  agreed  and  declared 
between  and  by  the  said  parties  hereto,  that  the  con- 
currence of  the  said  €•  D.  in  these  presents  shall 
not,  nor  shall  any  thing  herein  contained,  operate  or 
be  deemed,  construed,  or  taken  as  operating,  to  pre- 
clude him  from  exercising  or  consenting  to  the  exer- 
cise of  the  several  powers  and  authorities  in  and  by 
the  said  recited  [will  of,  &c.]  declared,  expressed,  and 
contained  of  and  concerning  the  said  messuage  and 
hereditaments,  whereof  or  wherein  such  remaunder 
or  reversion '  is  hereinbefore  expressed,  or  intended 
to  be  hereby  granted  as  aforesaid,  or  otherwise  pre- 
judice the  exercise  of  the  same  powers  and  authori- 
ties, or  any  of  them  ;  but  that  such  powers  and  au- 
thorities shall  continue  and  subsist,  and  shall  be 
exercisable  in  such  and  the  same  manner,  in  all  re- 
spects, as  if  these  presents  had  not  been  made  or 
executed,  or  as  if  the  said  C.  D.  had  not  joined  or 
concurred  herein. 
In  witness,  &c. 
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This  indenture,  made,  &c.  [Recite  the  instrument 
under  which  the  vendor  claims  to  show  the  equitable 
Htlcy  and  the  copy  of  court  roll  to  show  the  legal  title 
at  the  date  of  such  instrument,  and  the  subsequent 
surrenders  and  admissions,  and  recite  the  contrad 
for  purcha^sejy^  Now,  this  indenture  witnesseth, 
that,  in  pursuance  of  the  said  agreement,  and  in  cod- 

'  If  freehold  and  copyhold,  say,  '*  For  the  sale  of  the  fee* 
simple  and  inheritance  of  and  in  the  freehold  parts  of  the 
messnage,  &c.,  hereinafter  described,  and  of  the  copyhold 
parts  of  the  same  hereditaments,  free  from  incnmbranoes,  at 
or  for  the  price  or  sum  of,  &c. ;  and  upon  the  treaty  for  the 
said  purchase  it  was  agreed,  that  the  sum  of,  &c.,  part  of  the 
said  sum  of,  &c.,  should  be  the  apportioned  value  of  the  said 
freehold  hereditaments,  and  that  the  sum  of,  &c.,  should  be 
the  apportioned  value  of  the  said  copyhold  hereditaments.* 
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sideratioD,  &c.,  be,  the  said  »  doth  hereby 

for  himself,  his  heirs,  executors,  and  administrators, 
covenant,  promise,  declare,  and  agree  to  and  with  the 
said  ,  his  executors,  administrators,  and  as- 

signs, in  manner  following ;  (that  is  to  say,)  that  he, 
the  said  |]his  executors,  administrators,  and  as- 

signs, (or)  his  heirs  and  assigns,]  shall  and  will,  at  the 
costs  and  charges  of  the  said  [purchaserf]  his  execu- 
tors, administrators,  or  assigns,  at  or  before  the  next 
general  or  other  court  which  shall  be  holden  for  the 
said  manor  of  ,  or  other  the  manor  or  manors 

whereof  the  same  copyhold  premises,  or  any  of  them, 
are  holden,  well  and  effectually  surrender,  or  cause 
or  procure  to  be  well  and  effectually  surrendered,  into 
the  hands  of  the  lord  or  lords,  lady  or  ladies,  for  the 
time  being,  of  the  said  manor  or  manors,  or  other- 
wise convey  and  assure,  according  to  the  custom 
thereof  respectively ;  to  or  to  the  use  and  behoof 
of  the  said  purchaser,  his  heirs  and  assigns,  all,  &C., 
and  all  houses,  &c.,  and  the  reversion,  &c.,  and  all 
the  estate,  &c. ;  to  the  end  and  intent,  that  the  lord  of 
the  said  manor  may,  immediately  after  such  surrender, 
Kgrant  the  said  copyhold  premises  with  the  appur- 
tenances unto  the  said  [purchaser^]  his  [heirs  and 
assigns.!     To  hold  the  same  to  him,  the  said  [pur^ 
chaseTfj  his  heirs  and  assigns  for  ever,  at  the  will  of 
the  lord,  according  to  the  custom  of  the  said  manor, 
subject  only  to  the  rents,  suits,  and  services  therefore 
dae,  and  of  right  accustomed ;  and  that,  in  the  mean- 
time, and  until  such  surrender  shall  be  made,  and 
the  said  [purchasery]  or  his  heirs,  shall  be  admitted 
tenant  to  the  said  hereditaments  by  virtue  thereof, 
l^e,  the  said  [yendory"]  and  his  heirs,  shall  and  will 
stand,  and  be  seised  or  possessed  of  the  said  copy- 
hold, messuage,  or  tenement,  lands  and  hereditaments, 
^d  every  part  and  parcel  of  the  same,  with  the  ap- 
purtenances ;  upon  trust  for,  and  for  the  sole  use, 
benefit,  and  advantage  of  the  {purchaser^']  his  heirs 
^ud  assigns,  and  to  be  surrendered  and  disposed  of 
from  time  to  time  as  he  or  they  shall  direct  or  ap- 
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point,  according  to  the  true  intent  and  meaning  of 
these  presents.  [  Conclude  with  the  covenants  for 
title  applicable  to  copyholds^     In  witness,  &c 
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Testatum  This  indenture,  mside,  &c.,  between  {the  vendor) 

cUuse.  Qf  tiie  Qne  part,  and  {the  purchaser)  of  the  other  part 

[Recite  the  lease  and  contrajctfor  scUeJ]  Now,  this 
indenture  witnesseth,  that,  &c^  and  in  consideration, 
&c.,  he,  the  said  {vendor^)  hath  granted,  bargained, 
sold,  aliened,  released,  and  confirmed  and,  &&,  unto 
the  said  {purchaser^)  (in  his  actual  possession,  &ei,) 
his  heirs  and  assigns,  all,  &c.,  together  with  all  and 
singular  houses,  &c^  and  all  the  estate,  &c.,  to  have 
and  to  hold  the  said,  &&,  unto  and  to  the  use  of  the 
said  {purchaser^  his  heirs  and  assigns,  for  and  dor- 
ing  the  lives  of,  &c.,  and  the  longest  liver  of  them. 
[Add  covenants  from  vendor  thatt  notwithstanding^ 
Sfc^  the  lease  is  validy  and  that  he  hath  good  right 
to  granti  S^c,  during  the  lives  ofi  Sfc^  and  ctccording 
to  the  true  intent,  S^c^  for  quiet  enjoyment,  and  thai 
free  from  incumbrances,  except  the  rent  and  covenants 
in  the  said  lease;  and  for  further  assurance^  (see 
p.  94  ;J  and  further,  that  the  rent  and  taxes  are 
paid,  (seep.  96  ;)  and  add  covenants  from  thepuT" 
chaser  for  performance  of  the  covenants,  and  to  in^ 
demnify  the  vendor  from  the  rents,  {see  p.  96.)]  b 
witness,  &c. 

*  Leaseholds  for  lives  being  freehold,  must  be  conveyed  by 
lease  and  release,  or  other  conveyance  sufficient  to  pass  » 
freehold,  as  feoffment,  or  bargain  and  sale  enrolled. 


CHAPTER  XXI. 


OBSERVATIONS  ON  PURCHASE-DEEDS.* 

A  TITLE  for  forty  years  is  not  considered  strictly 
marketable,  as  cases  may  arise  in  which  the  same 
would  be  defective;  for  instance,  a  title  taken  up 
forty  bears  back,  might^begin  with  a  conveyance  from 
A.,  \vho  assumed  to  be  seised  of  the  fee-simple  and 
ioheritance  of  the  premises,  and  which  were  conveyed 
as  such,  but  if  upon  investigation  it  turns  out  that  he 
was  seised  of  an  estate  for  life  only,  with  remainders 
over;  in  such  case,  the  purchaser  accepting  such 
title  would  be  liable  to  eviction,  if  the  tenant  for  life 
was  still  living,  or  has  not  been  dead  twenty  years ; 
or  has  been  dead  for  that  period,  but  the  right  of  the 
remainder-man  has  been  kept  alive  by  disability. 

By  the  4th  and  5th  sections  of  the  Dower  Act,  (see  -^^f  ♦<>  the 
p.  150,)  a  husband,  unless  married  on  or  before  the  ^if«*»  ^o^*''- 
Ut  January  1834,  is  enabled  to  dispose  of  his  estate 
by  deed  in  his  lifetime,  or  to  devise  the  same  by  bis 
will,  discharged  of  dower ;  and  by  sections  6  and  7, 
unless  married  on  or  before  that  day^  he  may,  by 
inserting  a  declaration  in  his  purchase-deeds,  or  in  his 

^  In  the  first  edition  there  were  several  points  touched 
npoQ  under  this  head  which  have  now  been  omitted  in  this 
chapter,  being  more  fully  discussed  in  the  previous  chapters 
on  the  Preparation  and  Perusal  of  Deeds,  and  on  Abstracts 
of  TiUe. 
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As  to  the  pre- 
cautions of 
prerenting 
dower  in  the 
purchase  of  a 
reversion. 


Parcels. 


General 
words. 


CoTenants. 


Covenants  bj 
trujktees. 

Of  assigning 
and  surren- 
dering terms 
in  the  convey- 
ance of  the 
freehold. 


will,  as  in  p.  52,  negativing  the  right  of  dower,  bar 
his  wife's  right  thereto ;  also  by  devising  to  his  wife 
any  land  or  estate,  or  interest  in  any  land,  out  of 
which  she  would  be  dowable,  he  thereby  excludes 
her  right  to  dower. 

In  the  conveyance  of  a  remainder  or  reversiout  to 
a  man  who  was  married  on  or  before  1st  January 
1834,  the  same  precautions  are  requisite  for  prevent- 
ing dower  attaching  when  the  estate  comes  into  pos- 
session, as  are  used  in  conveyances  of  estates  in 
possession. 

The  parcels  should  be  minutely  described  by  their 
denominations  and  quantities,  boundaries,  and  the 
names  of  the  occupiers.  In  the  covenant  to  surren- 
der copyholds,  general  words  should  be  omitted. 

General  words  will  pass  the  tithes  with  the  estate 
sold ;  therefore,  if  the  same  are  not  intended  to  pass, 
they  must  be  expressly  excepted ;  as  also  as  to  ways, 
&c^  intended  to  be  reserved  to  the  vendor,  and  the 
purchase-deeds  made  subject  thereto. 

The  usual  covenants  for  the  title  are,  Ist,  That, 
notwithstanding  any  act,  deed,  matter,  or  thing  by 
him,  the  said  vendor,  or  by  those  under  whom  he 
daims,  he  is  lawfully  seised  ;  2d,  That  he  has  good 
right  to  convey  ;  3d,  For  peaceable  possession,  and 
that  free  from  incumbrances  ;  and,  lastly,  That  he 
will  do  any  further  act  the  better  to  convey  and  as- 
sure the  premises.     See  ante,  p.  14. 

In  covenants  from  trustees  and  assignees,  the  pro- 
per words  are  **  covenant  and  declare." 

In  small  purchases,  satisfied  terms  are  assigned  at 
the  end  of  the  conveyance  of  the  freehold  to  attend 
the  inheritance,  in  which  case  the  creation  of  the 
same,  and  in  whom  the  same  is  vested,  mu^  he 
shown,  as  in  p.  32,  and  then  assigned  in  the  usual 
way,  by  the  direction  of  the  vendor,  at  the  nomina- 
tion of  the  purchaser,  in  trust  for  the  purchaser.  But 
if  a  tetm  is  intended  to  be  merged,  the  trustee  of  the 
term,  at  the  request  and  by  the  direction  of  the  ren- 
der, and  upon  the  acceptance  of  the  said  purchaser, 
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testified,  &C.,  will  bargain,  sell,  assign,"  surrender,  and 
yield  up  unto  the  purchaser,  (or  the  releasee  to  uses,) 
his  heirs  and  assigns,  all,  &c«,  and  all  the  estate,  &e«; 
to  hold  the  same  unto  the  said,  &c^  his  heirs  and 
assigns,  to  and  for  the  end,  intent,  and  purpose,  that 
the  said  term  of,  &c«,  for  the  residue  thereof,  may 
be  merged  and  extinguished  in  the  freehold  rever- 
Bion  and  inheritance  of  the  said  premises,  or  other- 
vise  cease,  determine,  or  become  void,  to  all  intents 
and  purposes  whatsoever.  [Add  a  covenant  firom  the 
trustee,  that  he  hath  done  no  act  to  incumber.]  In 
witness,  &c. 

"  The  word  assign  is  used  to  proTide  against  any  int^r- 
yening  estate  between  the  term  and  inheritance  prerenting 
merger,  in  which  case  the  term  would  be  vested  in  the  pur- 
chaser or  owner  of  the  fee  as  the  assignee  thereof. 


CHAPTER  XXn. 


DECLARATIONS  OF  TRUST- 

DECLARATION  OF  TRUST  BY  A  PERSON  IN  WHOSE 
NAME  AN  ESTATE  WAS  PURCHASED. 

This  indenture,  made,  &c^  between  A.  B.,  of,  &c^ 
of  the  one  part,  and  C.  D.,  of,  &c^  of  the  other  part 
[^Recite  the  conveyance,  assignments  or  surrender,] 
And  whereas  the  said  sum  of  L.  ,  the  consi- 

deration in  the  said  last  recited  indenture  meotioned 
to  have  been  paid  by  the  said  A.  B.  as  aforesaid,  was 
not  paid  by  the  said  A.  B«  out  of  his  own  money,  bat 
was  in  fact  the  proper  money  and  estate  of  the  said 
C.  D.,  as  he,  the  said  A.  B.,  doth  hereby  acknowledge, 
and  the  name  of  the  said  A.  B.  was  therein  inserted 
as  a  trustee  for  the  said  C.  D.  And  whereas  the 
said  A.  B.  hath  accordingly,  at  the  request  of  the  said 
C.  D.,  consented  to  make  and  execute  such  declara- 
tion of  trust  as  to  the  hereditaments  and  premises 
comprised  in  and  conveyed  by  the  said  recited  indeo- 
ture  as  hereinafter  contained.  Now,  this  indenture 
witnesseth,  that,  in  pursuance  o£  the  said  recited 
agreement,  and  in  consideration  of  the  premises,  be^ 
the  said  A.  B.,  doth  hereby  acknowledge,  testify*  and 
declare,  that  the  said  sum  of  L.  so  expressed 

to  have  been  paid  by  him,  the  said  A.  B.,  to  the  said, 
&c.,  as  the  consideration  for  the  purchase  of  the  said 
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hereditaments  and  premises,  mentioned  and  com- 
prised in  the  said  recited  indenture  of,  &c^  as  afore- 
8aid,*was  not  the  proper  money  and  estate  of  the  said 
A.  B^  bat  sach  sum  was  the  proper  money  and  estate 
of  the  said  C.  D. ;  and  also  that  he,  the  said  A.  B., 
his  heirs  and  assigns,  shall  and  will  stand  seised""  of 
the  said  hereditaments  mentioned  and  comprised  in 
the  said  recited  indenture  of,  &C.,  and  of  their  and 
every  of  their  rights,  members,  and  appurtenances, 
upon  trust  for  the  said  C.  D.,  his  heirs  and  assigns^ 
and  to  be  conveyeri  and  disposed  of  from  time  to 
time  as  the  said  C  D^  his  heirs  or  assigns^  shall 
direct  and  appoint."^     In  witness,  &c 


DECLARATION  OP  TRUST  BY  MORTGAGEE  WHERE  THE 
MORTGAGE  WAS  MADE  TO  ONE,  BUT  THE  MONEY 
ADVANCED  BY  SEVERAL  PERSONS. 

This  indenture,  made,  &c.,  between  A.  B.,  of,  &c., 
of  the  one  part,  and  C  D^  of,  &Cn  and  £.  F^  of,  &c«, 
of  the  other  part.     (Recite  the  mortgage.)     And 

^  If  copyhold,  say,  "  and  that  he,  the  said,  &c.,  shall  and 
will  stand  seised  (and  possessed)  of  the  said  copyhold  here- 
ditaments and  premises,  mentioned  and  comprised  in,  &c., 
(according  to  the  nature  and  quality  thereof,  and  the  custom 
of  the  said  manor,)  with  their,  and  every  of  their  appurte- 
nances, upon  trust  for  the  said  C.  D.,  his,  &c.,  and  to  be 
surrendered,  conveyed,  and  assured,  as,"  &c.,  (as  above.) 

If  leasehold,  say,  "and  that  he,  the  said,  &c.,  his  execu- 
tors, administrators,  and  assigns,  shall  and  will  stand  pos- 
sessed of  the  said  and  premises  mentioned  and 
comprised  in,  &c.,  and  of  their,  &c.,  for  and  during,  &c., 
Qpon  trust  for  the  said  C.  D.,  his  executors,  administrators, 
and  assigns,  and  to  be  assigned  and  disposed  of  as  he,  the  said 
C.  D.,  his  executors,  administrators,  and  assigns,  shall  direct 
and  appoint." 

*  A.  covenant  is  sometimes  added,  on  the  part  of  the 
trustee,  to  convey  on  request  of  the  owner ;  but  the  above 
words  are  suffiHent  to  entitle  the  party  to  a  decree  for  a  con- 
f^fiyance  in  a  court  of  equity. 
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whereaSy  although  by  the  said  recited  indeotiire  of 
mortgage,  the  whole  of  the  said  sum  of  L. 
therein  mentioned  to  have  been  advanced  and  paid 
by  the  said  A.  B.,  would  appear  to  have  been  his 
own  proper  money,  yet  in  fact  the  sum  of  L.  , 

part  thereof,  was  the  proper  money  of  the  said  C  D. ; 
and  L.  ,  further  part  thereof,  was  the  proper 

money  of  the  said  £•  F. ;  and  L.  ,  the  renuHn- 

ing  part  thereof,  only  was  the  proper  money  of  him, 
the  said  A.  B*  And  whereas  the  said  A.  B.  hath,  at 
the  request  of  the  ssdd  C.  D.  and  £.  F^  agreed  to 
execute  such  declaration  of  trust  as  to  the  said  prin- 
operatire  cipal  and  interest  moneys  as  is  bereinafler  contained: 
part.  Now,  therefore,  this  indenture  witness  eth,  that  he, 

the  said  A.  B.,  doth  hereby  acknowledge,  testify,  and 
declarcy  that  the  sum  of  L.  ,  part  of  the  said  sum 

of  L.  so  advanced  on  the  security  of  the  said 

hereditaments  and  premises  mentioned  and  comprised 
in  the  said  recited  indenture  of,  &c^  was  not  the 
prope)r  money  of  the  said  A.  B.,  but  the  same  was 
and  is  the  proper  moneys  and  estate  of  the  said  C  D.; 
and  that  the  sum  of  L.  ,  further  part  of  the 

said  sum  of  L.  ,  was  and  is,  &c.,  of  the  said 

£.  F. ;  and  that  he,  the  said  A.  B.,  his  executors, 
administrators,  and  assigns,  shall  and  will  stand  pos- 
sessed of  the  said  mortgaged  hereditaments  and  pre- 
mises, with  their  and  every  of  their  rights,  members, 
and  appurtenances,  in  trust,  as  well  for  securing  the 
payment  of  the  said  sum  of  L.  and  interest  to 

the  said  C.  D.,  his  executors,  administrators,  and 
assigns,  and  of  the  said  sum  of  L.  to  the  said 

£.  F.,  his  executors,  administrators,  and  assigns;  as 
also  for  securing  the  said  sum  of  L.  and  interest  to 
him,  the  said  A.  B.,  his  executors,  administrators, 
and  assigns ;  and  that  he,  the  said  A.  B.,  his  execu- 
tors, administrators,  and  assigns,  shall  not  nor  will 
assign  or  otherwise  make  void  the  said  mortgage,  or 
release  the  moneys  thereby  secured,  without  the  con- 
sent in  writing  of  them,  the  said  C*  D.  and  £.  F.,  their 
executors,  administrators,  or  assigns,  or  until  they  shall 
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be  fully  paid  and  satisfied  the  said  several  sums  and 
interest,  part  of  the  said  mortgage-money,  so  belong- 
ing to  them,  the  said  C.  D.  and  E.  F.  as  aforesaid,  but 
that  he,  the  said  A.B.,  his  heirs,  executors,  administra- 
tors, and  assigns,  shall  and  will  stand  possessed  of,  and 
interested  in,  the  said  two  several  sums  of  L.  and 
L.  ,  part  of  the  said  principal  sum  of  L.  , 

and  all  interest  thereon  respectively,  and  the  benefit 
of  the  said  securities  for  the  same,  upon  trust  for  the 
said  C.  D.  and  £.  F.  respectively,  and  their  several 
and  respective  executors,  administrators,  or  assigns, 
according  to  their  several  interests  therein.  In  wit- 
ness," &c. 


DECLARATION  OF  TRUSTT  BY  TRUSTEES  OF  A  SETTLE- 
MENT AS  TO  MONEY  ADVANCED  BY  THEM  ON  MORT- 
GAGE. 

To  all  to  whom,  &c.,  A.  B.,  of,  &C.,  and  C.  D^  of, 
&c.,  {trustees,)  send  greeting :  Whereas,  &c.  \Recite  Redtai. 
ike  settlement^  deed  of  trusty  or  wilU  o.nd  the  mort^ 
gf^ge.']    And  whereas  the  said  sum  of  L.  so  ad- 

vancal  by  the  said  (trustees)  to  the  said  (mortgagor) 
was  not  the  proper  money  of  the  said  (trustees,)  but 
was  part  of  the  trust-moneys  which  have  come  to 
tbeir  hands  under  and  by  virtue  of  the  said  recited 
indenture  of  settlement :  Now  know  ye,  and  these  operative 
presents  witness,  that  they,  the  said  (trustees,)  do  ^^• 
hereby  acknowledge,  testify,  and  declare,  that  the 
said  sum  of  L.  so  advanced  by  them  to  the 

8Md  (mortgagor)  as  aforesaid,  on  security  of  the  he- 
reditaments and  premises  mentioned  and  comprised 
in  the  said  recited  indenture  of  appointment  and  re- 
lease, of  even  date  herewith,  was  not  the  proper 
money  and  estate  of  the  said  (tnCstees,)  but  the  same 
was  and  is  part  of  the  trust-moneys  come  to  their 

'  This  form  may,  with  a  few  obvious  alterations,  be  made 
Applicable  to  the  different  oases  which  may  occur. 
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hands  under  the  trusts  of  the  said  hereinbefore  la 
part  recited  indenture  of  the,  &c.  And  that  the  said 
(trustees,)  and  the  survivor  of  them,  and  the  heirs, 
executors,  administrators,  and  assigns  of  such  sur- 
vivor, shall  and  will  stand  seised  and  possessed  of  tbe 
said  hereditaments  and  premises  mentioned  and  com- 
prised in  the  said  recited  indenture  of,  &c^  of  even 
date  herewith,  with  their,  and  every  of  their  rights, 
members,  and  appurtenances,  and  of  the  said  princi- 
pal sum  of  L.  and  the  interest  thereof,  thereby 
secured  or  expressed,  and  intended  so  to  be,  upon  the 
trusts,  and  to  and  for  the  several  ends,  intents,  and 
purposes,  and  by,  with,  under,  and  subject  to,  the 
several  powers,  provisos,  declarations,  and  agree- 
ments,  mentioned,  expressed,  and  declared  in  and  by 
tbe  said  indenture  of  settlement  of  the,  &c^  of  and 
concerning  the  said  sum  of  L.  ,  or  trust^funds 
of  which  the  same  formed  a  part,  or  such  of  them  as 
are  now  subsisting  and  capable  of  taking  efPect.  In 
witness,  &c. 


DECLARATION  OF  TRUST  AS  TO  MONET  SECURED  ON 

A  BOND. 


Recital. 


Operatiro 
part. 


To  all  to  whom,  &c.,  [recite  the  hond."]  And 
whereas  the  consideration  for  which  the  said  recited 
bond  was  given,  and  which  is  secured  thereby,  was 
the  sum  of  L.  lent  and  paid  by  the  said  A.  B. 

to  the  said  £.  F^  but  such  sum  was  not  the  proper 
money  of  the  said  A.  B.,  but  was  the  proper  money 
and  estate  of  C.  D.,  of,  &c.  Now  know  all  men,  &Ci, 
that  the  said  A.  B.  doth  hereby  acknowledge,  t^tify, 
and  declare,  that  the  said  sum  of  L.  ,  so  se« 

cured  upon  and  by  virtue  of  the  said  recited  bond 
and  obligation,  was  not  the  proper  money  of  the  said 
A.  B.,  but  that  the  same  was  and  is  the  proper  money 
and  estate  of  the  said  C.  D. ;  and  that  the  name  of 
the  said  A.  B.  was  only  made  use  of  in  the  said  bond 
and  obligation  in  trust,  and  for  the  only  use  and  be- 
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nefit  of  the  said  C*  D^  his  executors,  administrators, 
and  assigns ;  and  that  he,  the  said  A.  B.,  shall  and 
will,  at  any  time  when  required  by  the  said  €•  D^  his 
executors,  administrators,  and  assigns,  for  such  pur- 
pose, (upon  being  indemnified  of  and  from  all  loss, 
costs,  or  charges,  which  may  be  occasioned  thereby,) 
permit  him  or  them  to  use  the  name  of  him,  the  said 
A,  B.,  his  executors  or  administrators,  in  and  for  the 
purpose  of  bringing  and  maintaining  any  suit  or  ac- 
tion on  such  bond  as  may  be  necessary  for  obtaining 
payment  of  the  said  sum  of  L.  thereby  received 

as  aforesaid,  or  otherwise  dispose  of  the  said  bond  or 
obligation  as  the  said  C.  D^  his  executors,  admini- 
strators, and  assigns,  shall  direct.    In  witness,  &c. 


CHAPTER  XXm. 


DISTRESS  FOR  RENT. 

Warrant  to     J  HEREBY  authorize  and  require  you  to  distrain  the 
dwtrain.*       goods  and  chattels  in  the  dwelling-house  [or  in  aod 
upon  the  farm»  lands,  and  premises]  of  A.  B^  situate 
at  in  the  county  of  for  L.         » 

being  years'  rent  due  to  me  for  the  same^  at 

last,  and  to  proceed  thereon,  for  the  recovery 
of  the  said  rent,  as  the  law  directs.    Dated  the 
day  of  184 

To  E.  F.,  my  bailiff.  Yours,  &c  Q  D. 


INVENTOBY  OF  GOODS  DISTRAINED. 

An  inventory  of  the  several  goods  and  chattels 

*  In  order  to  prevent  excessive  and  ruinous  charges  in  the 
execution  of  distresses  for  small  rents,  it  is  enacted,  bj  57tb 
Geo.  IIL,  c.  93,  that  no  broker,  &c.,  in  levying  a  ^tresa 
under  L.20,  shall  take  more  than  the  following  sums,  under 
the  penalty  of  treble  the  amount  of  the  moneys  so  unlawfully 
taken ;  viz.  for  levying  the  distress,  3s. ;  man  in  possession, 
per  day,  2s.  6d. ;  appraisement,  whether  by  one  broker  or 
two,  6d.  in  the  pound  on  the  value  of  the  goods ;  stamp,  the 
lawful  amount  thereof.  All  expenses  of  advertisements,  (if 
any,)  10s. ;  catalogues.  Is.  in  the  pound  on  the  net  produce 
of  the  goods.  And  the  broker  is  required  to  give  a  copy  of 
his  charges  to  the  person  distrained  upon. 
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distrained  by  me,  C.  D.,  [or  £.  F.,  the  bailiff,]  the 
day  of  ,  in  the  year  of  our  IxHrd  184  , 

in  the  dwelling-house,  &e.,  [describing  the  premiieSf'] 
of  A.  B.,  situate  at  ,  in  the  county  of  , 

[and  if  the  distress  be  made  hy  a  bailiffi  say^  **  by 
the  authority  and  on  the  behalf  of  C.  Dt,"]  for  the 
sum  of  L.  ,  being  years'  rent  due  to  me, 

[or  "  to  the  said  C.  D.,"]  at  last.    In  the 

dwelling-house,  in  the  parlour,  one  table  [setting  out 
the  goods.] 
Mr.  A.  B. 

Take  notice,  that  I  have  thia  day  distrained  [or  Notice  of  du- 
« that,  as  bailiff  to  C.  D.,  your  landlord,  I  have  this  ^J^J*^. 
day  distrained,'']  on  the  premises  above  mentioned,  yeotory. 
the  several  goods  and  chattels  specified  in  the  above 
inventory,  for  the  sum  of  L.  ,  being 

years'  rent  due  to  me,  [or  "  to  the  said  C.  D.,"]  at 
last,  for  the  said  premises  ;  and  that  unless 
you  pay  the  said  rent,  with  the  charges  of  distraining 
for  the  same,  within  five  days  from  the  date  hereof 
the  said  goods  and  chattels  will  be  appraised  and  sold 
according  to  law.  Given  under  my  hand,  the 
day  of  ,  in  the  year  of  our  Lord  184  J 

Witness, 

'  Memorandnm  that  I,  A.  B.,  do  hereby  consent  and  agree  Memorandum 
that  C.  B.,  my  landlord,  who  hath  distrained  my  goods  and  of  the  tenant* 
chattels  for  rent,  in  a  dwelling-house,  &c.,  [describing  the  J^^^^ 
premises,]  situate  at  in  the  comity  of  shall  con-  eontinuing  in 

tinue  in  possession  of  my  said  goods  and  chattels,  in  the  said  poeaesaion. 
dwelling-honse,  &c.,  for  the  space  of  days  from  the 

date  hereof;  the  said  C.  D.  having  agreed  to  forbear  the 
sale  of  the  said  goods  and  chattels  for  the  said  space  of  time, 
to  enable  me  to  discharge  the  said  rent.  And  I,  the  said 
A.  B.,  do  hereby  agree  to  pay  the  expenses  of  keeping  the 
said  possession.     As  witness  my  hand,  this  day  of 

184 

Yon  and  each  of  you  shall  well  and  truly  appraise  the  Appraisera' 
goods  and  chattels  mentioned  in  the  inventory,  [the  constable  oath. 
ot  the^same  time  holding  the  inventory  in  his  hand,  and  show- 
ing it  to  the  appraisers,']  according  to  the  best  of  your  judg- 
ineat     So  help  you  God. 
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To  Mr.  A.  B. 

Th«  like  for  Take  DoticCy  that  I  have  this  day  taken  and  dis* 
S^J?Si8to-  trained  [or  "  that,  as  bailiff  to  C.  D.,  your  landlord,  I 
tute  nth  Geo.  have  taken  and  distrained"]  on  the  lands  and  premises 
II.,  0. 19, 1. 8.  above  mentioned,  the  several  growing  crops  specified 
in  the  above  inventory,  for  the  sum  of  L.  ,  &Cn 

leu  in  kuif]  for  the  said  lands  and  premises ;  and  that 

Memorandum      Memorandum,  that  on  the  day  of  in  the  year 

thereot  ^f  ^^  Lord  1840,  G.  H.,  of,  &c.,  and  I.  K.,  of,  &c.,  two 

sworn  appraisers,  were  sworn  upon  the  Holy  Evangelists,  by 
me,  L.  M.,  of  »  constable,  well  and  truly  to  appraise 

the  goods  and  chattels  mentioned  in  this  inventory,  accardin^ 
to  the  best  of  their  judgment.     As  witness  my  hand, 

L.  M.,  constable. 

Present  at  the  time  of  swearing  the  said  G.  H.  and  I.  K. 

as  above,  and  witnesses  thereto. 

Form  of  ap-         We,  the  above-named  G.  H.  and  I.  K.,  being  sworn  upon 

ptalMment.     ^jjg  Holy  Evangelists,  by  L.  M.,  the  constable  above  named, 

well  and  truly  to  appraise  the  goods  and  chattels  mentioned 

in  this  inventory,  according  to  the  best  of  our  judgment,  and 

having  viewed  the  said  goods  and  chattels,  do  appraise  and 

value  the  same  at  the  sum  of  L.  As  witness  our 

hands,  the  day  of  in  the  year  of  our  Lord  1840. 

G.  H.,  I  K.,  sworn  appraisers. 
[The  last  two  forms  are  usually  written  on  the  inventory.] 
ImtruotionB         The  way  of  making  a  distress  for  rent  in  arrear  is  to  go 
for  making  a   upon  the  premises  for  which  the  rent  is  due,  and  taking  hold 
'*^**'*'**  of  some  piece  of  furniture  or  other  article  there,  to  say,  if  the 

distress  is  made  by  the  landlord  himself,  "  I  seize  this  chair, 
(or  other  things  as  the  case  may  be,)  in  the  name  of  all  the 
goods  and  effects  on  these  premises,  for  the  sum  of  L.  , 
being  years'  rent  due  to  me  at  last;"  or  if  ike 

distress  be  made  by  some  person  empowered  by  the  lamdMt 
say,  "  for  the  sum  of  L.  ,  due  to  A.  B.,  Esq.,  the 

landlord  of  these  premises,  at  last,  by  virtue  of  an 

authority  from  him  to  me  given  for  this  purpose."  The  in* 
ventory  is  then  made,  and  a  copy  served  on  tenant,  with  the 
notice  thereto  ^nexed,  or  under-written ;  and  if  the  rent  'is 
not  paid,  or  goods  replevied  at  the  end  of  the  seventh  daj, 
or  other  time  allowed  or  agreed  upon,  the  same  may  be  ap- 
praised and  sold,  and  any  surplus,  after  paying  rent  and  ex- 
penses,  must  be  paid  to  the  tenant. 
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unless  you  previously  pay  the  said  rent,  with  the 
charges  of  distraining  for  the  same,  1  shall  proceed  to 
cat,  gather,  take»  cure,  carry,  and  lay  up  the  said 
crops,  when  ripe,  in  the  barn  or  other  proper  place 
on  the  said  premises,  and  in  convenient  time  ap« 
praise,  sell,  and  dispose  of  the  same,  towards  satis- 
faction of  the  said  rent,  and  of  the  charges  of  such 
distress,  appraisement,  and  sale,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided. 

Take  notice,  that  by  the  order  and  on  behalf  of  Th*  like  for 
C.  D^  I  have  this  day  taken  and  distrained  in  and  the  •«•«?•  of 
upon  the  farm  and  lands  called       ,  in  your  occupa-  •'«"*'^**"'»*- 
tion,  in  the  parish  of        ,  in  the  county  of  ,  all 

the  com,  grain,  and  effects,  in  the  inventory  here* 
under-written  mentioned,  for  the  sum  of  L.      ,  being 
years'  annuity,  or  rent-charge,  of  L,  per 

^num,  due  to  the  said  C.  D.  at  last,  and 

charged  on,  and  issuing  and  payable  out  of  certain 
^i^^ors,  farms,  lands,  and  premises,  called  ,  in 

the  said  parish  of  ,  in  the  county  of  aforesaid, 
of  which  the  farm  and  lands  first  above  mentioned 
^6  part  and  parcel.  And  that  unless  the  said  arrears 
of  the  said  annuity,  or  rent-charge,  together  witji  the 
^penses  of  this  distress,  are  paid  and  satisfied,  the 
*ud  com,  grain,  and  effects,  will  be  disposed  of  ac- 
cording to  law.     Dated,  &c.  E.  F. 

To  Mr.  A.  Bn  and  all  to 
whom  it  may  concern. 


OBSERVATIONS  ON  DISTRRSS  FOR  RENT. 

The  distress  must  not  be  taken  until  the  morning  The  time  for 
after  the  day  the  rent  becomes  due.  uMng. 

The  distress  will  be  wrongful  if  taken  after  a  ten-  When  wrong* 
^er  of  the  rent,  even  if  made  on  the  land  when  the  *^ 
^dlord  comes  to  distrain.     2  Inst.  107. 

1^  any  distress  shall  be  made  for  rent  in  arrear,  when  no 
^^ennone  in  fact  is  due,  the  owner  may  recover  "°***^^* 
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and  dUtrese 
taken. 

Tools  of  A 
man's  trade. 


Cannot  be 
made  in  the 
night. 

dettinely  car- 
riad  away. 


As  to  irrega- 
larity. 


double  the  value,  with  cosLs.  2  W.  and  M.  sess.  1, 
c«  5»  8*  6« 

The  tools,  utensils,  or  instrumeiits  of  a  man's  trade 
or  profession,  though  in  general  privileged  from  dis- 
tress for  rent,  may  be  cBstrained  if  not  in  actual  use 
at  the  time,  and  no  other  sufficient  distress  can  be 
found  on  the  premises.  Co.  Lit.  47,  a ;  Simpson  v. 
Hartop,  Wil.  512  ;  Garton  v.  Falker,  4  T.  R.  665. 

Distress  for  rent  cannot  be  made  in  the  night.  1 
Inst.  142,  (a.) 

Goods  fraudulently  or  clandestinely  carried  off  the 
premises,  afler  the  rent  becomes  due,  may,  if  they 
are  the  property  of  the  tenant,'  be  distrained  by  the 
landlord,  or  the  person  he  authorizes,  within  tiiirty 
days  after  removal,  by  virtue  of  the  1 1  Geo.  II.,  c.  19; 
but  to  justify  such  dbtress,  the  goods  must  have 
been  removed  secretly,  and  not  openly,  in  the  face 
of  day,  otherwise  it  has  been  decided  not  to  be  clan- 
destine ;  and,  consequently,  not  within  the  meanioff 
of  the  act.  Watson  v*  Medn,  3  £sp«  15  ;  2  Seand. 
264,  n.  2. 

If  the  party  distraining  be  guilty  of  any  irr^ularity 
the  distress  will  not  be  unlawful,  but  the  party  injared 
may  .recover  satisfaction  for  the  special  damage  in 
an  action  of  trespass,  or  on  the  case,  with  full  costs, 
(11  Qeo.  II.,  c.  19 ;)  but  by  ib,  s.  20,  tender  of  amends 
before  action  brought  will  prevent  the  tenant  re- 
covering. 


Thornton  v,  Adams,  5  M.  and  S.  38. 


CHAPTER  XXIV. 

LEASES. 

LEASE^  OF  A  HOUSE. 


This  indenture,  made,  &c.9  between  (the  lessor^  of  PartiM. 
the  oTie  part,  and  (the  lessee^)  of  the  other  part,  wit- 
nesseth,  that  for  and  in  consideration  of  the  yearly  witnessing 
rent  hereby  reserved,  and  of  the  covenants  and  agree-  p*^ 
nients  hereinafter  contained,  on  the  part  of  the  said 
{lessecy)  his  executors,  administrators,  and  assigns,^ 
to  be  paid  and  performed,  he,  the  said  {lessor^  hath 
demised  and  leased,  and  by  these  presents  doth  de-  Demise, 
mise  and  lease  unto  the  said  {lessee^  his  executors, 
^ministrators,  and  assigns,  all  that  messuage,  &c., 
situate,  &C.,  with  the  appurtenances  to  the  same  pre- 
iQises  belonging ;  to  have  and  to  hold  the  said,  &C., 
Weby  demised,  with  the  appurtenances,  unto  the 
stud  (lessee,)  his  executors,  administrators,  and  as* 
&igns,  from  the  day  of  last  past,  [or 

^  Leases  mnst  be  in  writing,  except  they  be  for  a  term 
iH)t  exceeding  three  years,  and  whereupon  the  rent  reserved 
shall  be  at  least  two-thirds  of  the  improved  value,  (29  Car. 
1^«>  c.  3.)     It  may  be  by  deed-poll  or  indenture,  (Bao.  Abr. 

^  Although  the  word  assigns  may  be  used  here,  and  the 
proYiso  to  prevent  assigning  be  inserted,  it  will  not  be  re- 
Pognant.     (See  Weatherall  v.  Gee,  2  Ves.  Jun.  504.) 
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BesMrration. 


next  ensuing,]  for  and  during,  and  unto  the  fuU  end 
and  term  of,  &C.,  and  fully  to  be  complete  and  ended.*" 
Yielding  and  paying*  yearly,  and  every  year,  during 
the  said  term,  unto  the  said  (lessor^)  his  executors, 
administrators,  and  assigns,  the  yearly  rent  or  sum 
of  L.  of  lawful  money  of  Great  Britain,  by 

four  equal  quarterly  payments,  on  the  usual  days  of 
payment  in  the  year ;  that  is  to  say,  the  day 

of,  &C.,  and  the  of,  &c.,  free  and  clear  of  and 

from  all  parliamentary  or  parochial  taxes,  rates,  and 
assessments  whatsoever ;  the  first  payment  thereof  to 
begin  and  be  made  on  the,  &c.,  next  ensuing  the  date 
of  these  presents.  And  the  said  (lessee)  doth  hereby 
for  himself,  his  heirs,  executors,  and  administrators, 
coTenant  for  coveuaut,*  promise,  and  agree  to  and  with  the  (lessor,) 
payment  of  j^jg  ^gj^g  ^^^  assigus,  in  manner  following ;  that  is  to 
say,  that  he,  the  said  (lessee,)  his  executors  or  admi- 
nistrators, or  some  or  one  of  them,  shall  and  will 
yearly,  and  every  year,  during  the  said  term,  weD 
and  truly  pay,  or  cause  to  be  paid,  unto  the  said  (les- 
soTy)  his  heirs  or  assigns,  the  yearly  rent^  or  sum  of 


The  usual  co- 
Tenants. 


For  payment 
of  rent. 


°  If  to  be  determined  at  a  certain  period  of  the  term,  say, 
"  determinable  nevertheless  as  hereinafter  mentioned." 

**  The  rent  may  be  reserved  generally,  without  saying  to 
whom:  the  law  will  make  the  distribution,  (Plow.  171.) 

*  The  usual  covenants,  in  the  absence  of  any  ag^reement  to 
the  contrary,  are,  that  the  lessee  shall  pay  the  rent  and  taxes, 
keep  the  premises  in  t^iantable  repair,  with  leave  for  the  les- 
sor to  enter  and  view,  and  for  the  lessee  to  amend  on  notice; 
and  that  lessee  will  quietly  yield  up  the  premises  at  the  end 
of  the  term ;  with  a  proviso  for  re-entry  on  non-payment  of 
the  rent,  or  non-performance  of  the  covenants  ;  and,  lastly,  a 
qualified  covenant  for  the  lessee's  quiet  enjoyment. 

'  The  covenant  for  payment  of  the  rent  vrill  enable  the 
landlord  to  sue  the  tenant  by  action,  in  case  of  no  distress 
being  found  upon  the  premises  sufficiently  available.  The 
tenant  may  deduct  ground-rent  paid  by  him ;  Sapsfordo.  Flet- 
cher, 4  T.  R.  51 1 ;  and  also  land-tax,  (33  Greo.  III.,  c.  5,  s. 
17,)  unless  he  has  undertaken  to  pay  all  taxes,  in  which  case, 
he  will  be  bound  to  pay  the  land-tax ;  Amfield  v.  White,  1 
Ryan  and  Moody,  246;  Giles  v.  Hooper,  Carth.  135. 
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L.  hereinbefore  reserved,  upon  the  days  and 

times,  and  in  manner  and  form,  hereinbefore  ap- 
pointed for  payment  thereof,  according  to  the  true 
iDtent  and  meaning  of  these  presents.    And  also  that 
he,  the  said  {lessee^  his  executors,  administrators, 
and  assigns,  shall  and  will,  &c.,  pay  taxes^  and  rt' 
pcur,  Sfc.  ;^  and  the  same  so  repaired  yield  up,  (see  1*0  repair, 
p.  104,)  and  insure  against  fire^^  (see  p.  108.)     And  Toinpurt.  ' 
moreover,  that  it  shall  and  may  be  lawful  to  and  for  Liberty  for 
the  said  {lessor^)  his  heirs  or  assigns,  or  his  or  their  j^^^^^*^ 
agent  or  agents,  either  with  or  without  workmen  or  state  and  oon- 
others  in  his  or  their  company,  (twice  in  every  year  dition. 
during  the  said  term,)  at  all  seasonable  times  in  the 
day-time,  without  the  molestation  or  interruption  of 
the  said  {lessee^  his  heirs,  executors,  or  administra^ 
tors,  to  enter^  and  come  into  and  upon  the  said  demised 
premises,  and  every  or  any  part  thereof  to  view, 
search,  and  see  the  state  and  condition  of  the  same, 
and  of  the  repairs  and  amendment  thereof,  and  of 
all  such  defaults,  decays,  and  want  of  repair,  which 
upon  any  such  view  or  views  shall  be  found,  to  give 
or  leave  notice  in  writing,  or  otherwise,  at  the  said  ^^  *»'  '"d- 
demised  premises,  unto  and  for  the  said  (lessee^)  his  noticeome 
executors,  administrators,  and  assigns,  to  repair  and  want  of  re-, 

pairs. 

'  The  goods  of  an  incoming  tenant  are  liable  for  taxes 
growing  due  before  his  time ;  and  as  the  landlord  would  .be 
expected  to  indemnify  him  from  the  same,  this  covenant  would 
enable  the  landlord  to  recover  from  the  late  tenant. 

^  If  the  lessee  covenants  to  repair  generally,  without  any 
exception  as  to  accidents  by  fire,  he  will  be  bound  to  rebuild 
the  premises  in  case  they  are  burnt  down ;  Bullock  v,  Dom- 
mit,  (6  T.  R.  650 ;)  it  is  therefore  usual  to  add  an  exception 
as  to  accidents  by  fire.  In  the  absence  of  any  agreement, 
neither  the  lessor  nor  his  tenant  are  bound  to  rebuild  in  case 
of  destruction  by  accidental  fire ;  6  Anne,  c.  31,  s.  67 ;  Bayne 
V.  Walker,  3  Dow.  283. 

*  The  covenant  to  insure  in  a  specific  sum  will  not  limit 
the  amount  which  the  tenant  is  bound  to  expend  in  rebuild- 
ing in  case  of  fire;  Digby  v.  Atkinson,  (4  Camp.  275.) 

^  Without  leave  of  entry  to  view,  the  landlord  would  be 
a  trespasser. 


406 


LEASES. 


And  the  les- 
see covenants 
to  do  the 
same  within 
the  time  men- 
tioned in  the 
notice. 


Lessee  not  to 
carry  on  of- 
fensive  trade. 

Nor  to  assign 
without  the 
consent  of  the 
lessor. 


Proviso  for 
re-entry. 

For  peaceable 
possession 
on  perform- 
ing the  cove- 
nants. 


amend  the  same  within  the  time  or  space  of  one 
calendar  month  next  after  such  notice  thereof  shall  be 
given  or  left  as  aforesaid ;  within  which  time  the  said 
(lessee,)  for  himself,  his  executors,  administrators,  and 
assigns,  doth  hereby  covenant,  promise,  and  agree  to 
and  with  the  said  {lessor,)  his  heirs  and  assigns,  to  re- 
pair and  amend  all  such  defaults  and  want  of  reparation 
whereof  such  notice  shall  be  so  given  or  left  as  afore- 
said. And  also,  that  he,  the  said  {lessee,)  his  executors, 
administrators,  and  assigns,  shall  not,  &c.,  \againti 
offensive  tradesjy  And  the  said  {lessee)  doth  bereb/i 
ror  himself,  his  heirs,  executors,  and  administrators, 
covenant,  promise,  declare,  and  agree  to  and  with 
the  said  {lessor,)  his  heirs  or  assigns,  that  lie,  the 
said  {lessee,)  his  executors  or  administrators,  shall  not 
nor  will  at  any  time  hereafter,  during  the  said  term 
hereby'  granted,  assign,™  set  over,  or  part  with  this 
present  indenture  of  lease,  or  lease,  set,  or  demise 
the  same  premises,  or  any  part  thereof,  for  the  whole 
or  any  part*  of  the  said  term,  unto  any  person  or 
persons  whomsoever,  or  cause  or  procure,  permit  or 
suffer  the  said  premises,  or  any  part  thereof,  to  be 
held,  had,  used,  occupied,  or  enjoyed,  by  any  other 
person  or  persons  whomsoever,  without  the  licence 
and  consent  in  writing  of  the  said  {lessor,)  his  heirs 
or  assigns.  Provided  always,"  [^Here  add  the  usual 
proviso  for  making  void  the  lease  upon  the  non-per- 
formance  of,  Sfc, ;  and  for  peaceable  possession  or 
performance  of  the  covenant,     {See  p,  81.)     Or 

*  Letting  lodgings  is  not  a  breach  of  a  coTenast  not  ta 
underlet  without  licence ;  Doe  v.  LBiming,-4  Camp.  77* 

"  The  coyenant  not  to  assign  is  not  understood  as  a  com- 
mon and  usual  covenant ;  it  should  therefore  he  expressly 
stipulated  for  in  agreements  for  leases ;  ante,  p.  16. 

*  An  underlease  is  a  breach  of  a  covenant  not  to  assign 
for  any  part  of  a  term.     Doe  v,  Worsley,  1  Camp.  20. 

"  It'  the  proviso  extends  only  to  a  right  of  re-entry,  the 
lease  may  be  confirmed  by  acceptance  of  rent,  after  the  lano* 
lord  has  notice  of  the  breach  of  condition ;  (1  Saond  28<. 
n.  16.) 
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promo  for  determining  the  lease  at  the  end  of  a 
certain  number  of  years.  {See  p.  79.)]  ^  wit- 
ness, &c« 


UNDER-LEASE  OF  A  HOUSE  IN  LONDON,  WITH 

FIXTURES. 

This  indenture,  made,  &C.,  between  A.  B.,  of,  &c«, 
of  the  one  *part,  and  C.  D.,  of,  &c.,  of  the  other 
part,  witnesseth,  that  for  and  in  consideration*  of  Considera- 
the  yeariy  rent  hereby  reserved,  and  of  the  cove-  *^°' 
Hants  and  agreements  herein  contained,  on  the  part 
of  the  said  C.  D.,  his  executors,  administrators,  and 
assigns,  to  be  paid,  observed,  and  performed,  he,  the 
said  A.  B.,  hath  demised  and  leased,  and  by  these  Demise, 
presents  doth,  &c,  unto  the  said  C  D.,  his  execu- 
tors, administrators,  and  assigns,  all,  &;&,  together 
with  all  cellars,  vaults,  areas,  and  appurtenances,  to 
the  said  premises  belonging ;  and  the  goods,  fixtures, 
and  things  mentioned  in  the  schedule  hereunder-writ-  Exception  of 
ten,  (except  and  always  reserved  out  of  this  demise,  J^^J  ^^ 
the  free  passage  and  running  of  water  and  soil  from  for  deans- 
the  other  houses  and  buildings  of  his  grace  the  duke  ii^g  same, 
of  B.,  and  his  tenants,  by  and  through  the  channels 
and  drains  of  the  said  hereby  demised  premises,  the 
tenant  or  tenants  of  such  other  houses  and  buildings, 
on  request,  paying  his  or  their  share  and  proportion 
of  the  charges  of  cleansing  and  repairing  the  same, 
^  need  sha^  require :)  To  have  and  to  hold  the  said  Habendum, 
piece  or  parcel  of  ground,  messuage,  or  tenement, 
and  all  other  the  premises  hereby  demised,  with  their 
appurtenances,  (except  as  aforesaid,)  unto  the  said 
^*  D.,  his  executors,  administrators,  and  assigns, 
^m  ^e  29th  day  of  September  next  ensuing,  for 

•  If  a  consideration  be  given  by  lessee  for  good-will,  add, 

'and  in  consideration  of  the  sum  of,  &c.,  by,  &c.,  to,  &c., 

^  receipt,  &c.,  and  in  consideration  of  the  yearly  rents,"  as 
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and  daring,  and  unto  the  fall  end  and  term  of  twen* 
ty-one  years,  fally  to  be  complete  and  ended  ;  yield- 
ing and  paying,  &c.^     [Add  a  covenant  for  payment 
TazM.  Qf  rent.]    And  abo  shall  and  will,  during  the  said 

term,  bear,  pay,  and  discharge  the  land-tax,  sewers' 
rates,  and  all  other  taxes,  rates,  duties,  and  assess- 
ments whatsoever,  whether  parliamentary,  parochia/, 
or  otherwise,  now,  or  which,  at  any  time  or  times 
during  the  said  term,  shall  be  taxed,  rated,  charged, 
or  assessed  on  the  said  premises  hereby  demised,  or 
any  part  thereof,  or  upon  the  landlord  or  tenant  in 
respect  thereof,  or  of  the  rent  hereby  reserved; 
and  also  shall  and  will,  during  the  said  term,  when 
need  shall  require,  bear,  pay,  and  allow  a  reasonable 
share  with  the  other  tenants  of  supporting,  repairing, 
cleansing,  amending,  and  rebuilding  all  party-walls, 
gutters,  sewers,  drains,  and  cesspools,  belonging  to 
the  said  premises.*^  And  also  shall  and  will,  at  all 
times  during  the  said  term,  keep  the  said  premises 
And  to  keep  insured"  from  loss  or  damage  by  fire,  in  the  sum  of 
ISrSi  fi^om     ^*  ^^  ^^®  least,  in  the  fire-office,  or  such 

fire.  ~  other  public  office  for  insurance  in  London  or  West- 

minster as  the  said  C.  D.,  his  executors,  administra- 
tors, or  assigns,  shall  from  time  to  time  appoint; 
and  when  thereunto  required,  produce  the  current 
year's  receipt  for  the  premium  for  such  insurance  to 
the  said  C.  D.,  his  heirs,  executors,  administrators, 
or  assigns,  or  her,  his,  or  their  steward  or  agent 
And  to  keep*^  And  also  that  the  said  C  D.,  his  executors,  admini- 
preinises  in  ,  gtrators,  or  assigns,  shall  and  will,  at  his  and  their 
repair.  eosts,  at  all  timcs  during  the  said  term,  when  need 

up^tiie*M«n^  shall  require,  well  and  sufficiently  repair,  support, 
at  the  end  amend,  pave,  paint,  cleanse,  and  keep  the  said  pre- 
of  toe  time  in  miges,  with  ^thc  appurtcnauces,  with  all  manner  of 
»^  goo  re-  jjggjjfui  an^i  necessary  reparations,  cleansings,  and 
amendments  whatsoever.    And  the  said  premises  so 

P  See  p.  47. 

^  For  a  proviso  not  to  assign,  if  intended,  &c.  see  p*  S2* 

'  Seenote^  top.  405. 
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being  well  and  gufficiently  repaired,  supported, 
amended,  paved,  painted,  cleansed,  and  kept,  to- 
gether with  all  the  doors,  wainscots,  shelves,  dressers, 
drawers,  locks,  keys,  bolts,  bars,  staples,  hinges, 
hearths,  chimney-pieces,  mantle-pieces,  chimney- 
jambs,  foot-paces,  slabs,  covings,  windows,  sashes, 
shutters,  partitions,  sinks,  pumps,  pipes,  water-clo- 
sets, rails,  and  all  other  things  which  now  are,  or 
which  at  any  time  during  the  said  term  shall  be, 
fixed  or  £sistened  to,  or  set  up  in  or  upon  the  said 
premises,  or  any  part  thereof,  or  belonging  thereto, 
shall  and  will,  at  the  expiration,  or  other  sooner  de- 
termination of  the  said  term,  which  shall  first  hap- 
pen, peaceably  yield  up  to  the  said  A.  B.,  his  exe- 
cutors, administrators,  or  assigns,  together  with  the 
several  fixtures  and  things  mentioned  and  described 
in  the  schedule  hereunder  written,  in  the  same  plight 
and  condition  as  they  are  now  in,  (reasonable  use 
and  wear  thereof  in  the  meantime,  and  casualties  by 
fire  only  excepted.)  And  moreover,  that  it  shall  be  ^-^ndiord  to 
lawful  for  the  said  A.  B.,  his  executors,  administra-  v°ew  as^to  de- 
tors,  or  assigns,  and  for  his  and  their  steward,  sur-  cays,  &g. 
veyors,  workmen,  and  others  employed  by  him  or 
them,  twice  in  every  year,  or  oftener,  during  the 
said  term,  in  the  day-time,  to  enter  into  the  said  pre- 
niises,  or  any  part  thereof,  to  search  and  see  the 
decays  and  want  of  reparation  and  amendment  in 
and  about  the  same ;  and  of  the  decays,  defects,  and 
wants  of  reparation  and  amendment  there  found,  to 
give  and  leave  notice  in  writing,  on  or  at  the  said 
premises,  for  the  amendment  thereof ;  and  that  the 
^d  C.  D.,  his  executors,  administrators,  or  assigns, 
shall  and  will,  within  three  months  next  after  every 
<nch  notice,  well  and  sufficiently  repair,  amend,  and 
inake  good  all  such  decays,  defects,  and  wants  of  re- 
paration and  amendment,  whereof  notice  shall  have 
^n  so  given  or  lefl,  and  all  other  decays,  defects, 
and  wants  of  reparation  and  amendment  whatsoever. 
And  also,  that  no  erection  or  building  whatsoever  majkono^rec- 
shall  at  any  time  during  the  said  term  be  erected  in  tion. 

s 


410  LSASEB* 

or  over  the  yard  or  ground  beldnd  or  belonging  to 
the  area  of  the  said  messnage  or  tenement  hmby 
demised,  or  in  or  over  any  part  or  parts  thereof  re- 
2^^"**^      spectively.    And  also,  that  no  alteration  or  addition 
teration  wifh-  B^^'^'  ^^  ^^y  ^^^^  during  the  Said  term,  be  made  in 
out  consent  of  Or  to  the  height,  front,  sides,  roof,  walls,  timber,  or 
landlord.        elevation  of  the  said  messuage  or  tenement  and  pre- 
mises hereby  demised,  without  the  consent  in  vrit^ 
ing  of  the  said  A.  B.,  his  executors,  administrators, 
or  assigns,  or  his  or  their  steward  or  agent  for  the 
Tenant  to  raf-  time  being.     And  also,  that  no  act,  matter,  or  thing 
■anoe  tortop  whatsoever,  shall  at  any  time  during  the  said  term 
window         be  done  in  or  upon  the  said  premises,  or  any  part 
lightf.  thereof,  which  shall  or  may  be,  or  grow  to  Ac  an- 

noyance, nuisance,  grievance,  damage,  or  dtsturbaaee 
of  the  said  C.  D.,  his  executors,  administrators,  or 
assigns,  or  whereby  the  window  or  lights  belonging 
to  any  messuage,  tenement,  or  building,  being  the 
estate  of  the  said  A.  B.,  his  heirs  or  assigns,  shall  or 
Tenwitto      may  be  in  any  manner  stopped  or  obstructed.    And 
tradM  to^be    *^^^^»  *^**  ^®  trades  or  businesses  of  a  brewer,  baker, 
carried  on      sugar-bakcr,  vintner,  victualler,  butcher,  tripe-seDer, 
^^S^*^  *       poulterer,  fishmonger,  cheesemonger,  fruiterer,  herb- 
premisea.*^**     Seller,   coffce-house-keepcr,  distiller,  djrer,  braxier, 
smith,  tinman,  farrier,  dealer  in  old  iron  or  second- 
hand clothes,  or  second-hai^d  boots  or  shoes,  pipe- 
burner,  melting  or  other  tallow-chandler,  9oap-boiler, 
blacking-maker,  working  hatter,  or  woiiing  cooper, 
shall  not,  at  any  time  or  times,  daring  the  said  term, 
No  auctions    be  carried  on,  in  or  upon  the  said  premises.     And 
sriM  to  be'      *^®°'  ^^^  "^  auctions  or  public  sales  of  household 
held  upon  the  goods,  or  Other  things,  shall  at  any  time  or  times  do^ 
premises,  nor  ing  the  Said  teftii,  be  had  or  made  in  or  upon  the  said 
iiwi)ffice^'   premises,  or  any  part  thereof.     And  also,  that  the 
or  brothel.     Said  premises  shall  not  be  used  or  occupied  at  any 
Proviso  for     time  or  times  during  the  said  term  as  or  for  a  po- 
'^^j^     lice-office,  or  as  or  for  a  shop  for  the  sale  of  coab,  po- 
fauit  of  paj.    tatoes,  or  any  provisions  whatsoever,  or  as  a  brodiel* 
mentof         Provided  always,  and  it  is  hereby  agreed,  that  if  the 
»•«»*•  yearly  rent  hereby  reserved,  or  any  part  thereof, 
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shaSL  be  unfiaid  for  the  spaoe  of  fifteen  days  next 
after  any  of  the  days  of  payment  whereon  the  same 
ought  to  be  paid  as  aforesaid,  or  on  breach,  negleot» 
non-performance,  or  non-observance  of  any  of  the 
covenants,  stipulations,  restrictions,  and  agreements 
bereiubiefore  contained,  then  and  from  thenceforth, 
and  in  either  of  such  cases,  it  shall  be  lawful  for  the 
said  A.  B.,  his  ^becutors,  adminbtrators,  or  assigns, 
into  the  said  premises,  or  any' part  thereof,  in  the 
name  of  the  whole,  to  re-enter,  and  the  same  to  have 
again,  repossess,  and  ei^oy,  as  if  this  lease  had  never 
been  made.     And  the  said  A.  B.  for  himself,  his  exe-  CoTenant 
Ctttors,  administrators,  and  assigns,  doth  covenant  ^®'*^"»* 
and  agree  with  the  said  J.  G.,  his  executors,  admini-  j^rforaili^ 
strators,  and  assigns^  that  he  and  they  paying  the  covenantt. 
rent  hereby  res^ved,  and  performing  and  observing 
the  covenants,  stipulations,  restrictions,  and  agree- 
ments hm*einbefore  contained,  shall  and  may  peaces 
^ly  hold  and  enjoy  the  said  premises  hereby  de- 
oiified  during  the  said  term,  without  the  lawful  let, 
>oit,  forcible  eviction,  or  interruption  of  the  said  C. 
^•)  his  executors,  administrators,  or  assigns,  or  of 
^y  person  or  persons  lawfully  claiming,  or  to  claim 
by*  fix>m,  or  und^  hini|  them^  or  any  of  them.    In 
^tness,  &c.* 


I'BASB  OF  AN  INN  AND  PREMISSS  IN  MORTGAGE. 

{In  which  the  Mortgagee  and  Mortgagor  concwj 

with  a  Power  for  Lessee  to  determine  the  same  ai 

the  End  of  the  first  Seven  Years, ) 

f  his  indenture,  made,  &c.,  between  A»  B.,  of,  &c.> 

\!MiTtgagee  of  the  capital  messuage^  tenement^  or  inn^ 

^c^  hereinafter  demised^  of  the  first  part ;  C.  D., 

hi  this  lease  the  usual  and  proper  covenants  for  leases 
^}m^  in  London  are  inserted ;  and  the  same  may  be  ap. 
phed  to  an  original  lease  by  making  the  reservation  and 
coTenaots  to  the  landlord,  his  heirs  and  assigns. 
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Premises. 


Habendum. 


Rent. 


{the  mortgagor^  of,  &C.9  of  the  second  part ;  and  E 
F.,  of,  &e.,  of  the  third  part;  Witnessetb,  that  for 
and  in  consideration  of  the  rents,  covenants,  condi- 
tions, and  agreements  hereinaHer  reserved  and  con- 
tained, and  which  on  the  part  and  behalf  of  the  said 
£.  F.,  his  executors,  &c«,  are  or  ought  to  be  paid, 
done,  and  performed,  he,  the  said  A.  B.,  at  the  re- 
quest and  by  the  direction  and  appointmelit  of  the 
said  C.  D.,  testified,  &c ;  and  also,  the  said  C.  D. 
have,  and  each  of  them  hath  demised,  leased,  set, 
and  to  farm  let,  and  by  these  presents  do,  &c.,  nnto 
the  said  £.  F.,  his  executors  and  administrators,  all 
that  capital  messuage,  tenement,  or  inn,  commonly 

called  or  known  by  the  name  or  sign  of ,  with 

the  houses,  outhouses,  tap-room,  coach-houses,  sta- 
bles, yards,  buildings,  gardens,  and  appurtenances 
thereto  belonging,  situate,  &c.^  together  with  all 
ways,  &c.  To  have  and  to  hold  the  said  capital 
messuage,  &c.,  unto  the  said  £•  F.,  bis  executors, 
&c.,  from,  &c.,  for  and  during  and  until  the  fall  end 
and  terra  of  twenty-one  years  from  thence  next  en- 
suing, &c.,^  yielding  and  paying  therefore  yearly, 
and  every  year  during  the  continuance  of  the  said 
term  hereby  granted  unto  him,  the  said  A.  B.,  his 
heirs,  executors,  &c.,  the  yearly  rent  or  sum  of  L. 
of  lawful,  &c.,  (see  p.  47  ;)  subject  to  such  equity  of 
redemption  as  the  said  demised  premises  are  now 
subject  or  liable  to,  and  subject  also  to  the  proviso 
or  agreement  hereinaller  contained,  in  respect  to  the 
intermediate  payment  of  the  same  rent,  until  such 
request  or  notice,  as  hereinafter  mentioned;  snch 
yearly  rent  or  sum  of  L.  to  be  paid  by  four 

quarterly  payments,  &c.  Provided,  nevertheless, 
&c.,  that,  in  the  meantime,  and  until  the  said  {miri' 
gctgee,^  his  heirs,  executors,  administrators,  or  as- 
signs, shall,  by  notice  in  writing,  require  the  said  £. 

*  If  determinable  at  a  certain  period  of  the  term,  add, 
"  determinable  nevertheless  by  the  said  £.  F.,  his  executors, 
&C.4  as  hereinafter  mentioned." 
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F.f  his  executors,  administrators,  or  assigns,  to  pay 
the  said  hereby  reserved  rent  to  him  or  them,  he, 
the  said  £.  F.,  his  executors,  administrators,  or  as- 
signs, shall  pay,  or  cause  to  be  paid,  the  said  rent, 
or  the  quarterly  payments  thereof,  to  the  said  C.  D., 
his  heirs,  executors,  administrators,  or  assigns,  for 
his  and  their  own  use  and  benefit ;  and  that  the  re- 
ceipt or  receipts  in  writing  of  the  said  C.  D.,  his 
heirs,  executors,  administrators,  or  assigns,  shall  be 
a  good  and  valid  discharge  for  such  payments  of  the 
said  annual-rent,  as  shall  have  accrued  due  and  been 
actually  paid  to  him  or  them  previous  to  such  re- 
quisition or  notice  being  given  as  aforesaid.  [^Add 
a  proviso  that  till  notice  C.  D,  may  distrain^  and 
far  re-entry  on  non-payment  ofrenty  ^c.  See  p.  81.] 
And  the  said  £.  F.  doth  hereby,  for  himself,  his  heirs, 
executors,  and  administrators,  covenant,  promise, 
and  agree  with  and  to  the  said  A.  B.,  his  heirs,  exe- 
cutors, &c.,  and  also  as  a  distinct  covenant,  with 
and  to  the  said  C.  D.,  his  heirs,  &c.,  that  he,  the  said 
£.  F.,  his  executors,  administrators,  or  assigns,  shall 
and  will,  from  time  to  time,  and  at  all  times  hereaf- 
ter, during  the  continuance  of  the  said  term,  pay,  or 
cause  to  be  paid,  unto  the  said  C.  D.,  his  heirs,  exe- 
cutors, administrators,  or  assigns,  until  such  notice 
or  request,  as  aforesaid,  shall  be  given,  and  after- 
wards to  the  said  A.  B.,  his  heirs,  executors,  admi- 
nistrators, or  assigns,  the  aforesaid  yearly  rent  or 
sum  of  Lto  hereinbefore  reserved,  as  the  same 

shall  respectively  become  due  and  payable,  at  the 
times  and  in  manner  hereinbefore  mentioned  and 
appointed  for  the  payment  thereof,  according  to  the 
true  intent  and  meaning  of  these  presents.     {Add  Tazu. 
coeenants  to  pay  taxes,  and  to  repair,  and  to  deliver 
iq)  premises  so  repaired  at  the  end  of  the  term,  and 
power  for  landlord  to  enter  and   view,  SfC,    (See 
pp.  103  and  405.)]   And  also,  that  he,  the  said  E.  F.,  ^"•j"' 
I    his  executors,  &c.,  shall  and  will  from  time  to  time,  j,^  ^^^ 
during  the  continuance  of  tlie  said  term,  keep  open 
and  use  the  said  capital  messuage,  tenementi  or  inn, 
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tap-room,  coach-bouses,  stables,  and  premises,  with 
the  appurtenances,  as  and  for  an  inn,  for  the  recep- 
tion, accommodation,  and  entertainment  of  travel- 
lers, guests,  and  other  persons  resorting  thereto  with 
or  without  horses,  cattle,  and  carriages.  And  also  shall 
Licence.         and  will,  from  time  to  time,  annually,  at  the  proper 
times  for  the  purposenftpply  for,  and  use  his  best  endea- 
voun  to  obtain,  all  such  licences,  at  his  or  their  own 
expense,  as  are  or  may  bo  necessary  for  carrying  on 
and  keeping  the  same  premises  open  as  and  for  an 
inn  as  aforesaid.     And  shall  not  nor  will  do,  Gt  com- 
mit, or  permit,  or  suffer  to  be  done  or  committed,  in 
or  about  the  said  premises  hereby  demised,  at  any 
time  or  times  during  the  continuance  of  the  said 
term  hereby  granted,  any  act,  matter,  or  thing  what- 
soever, whereby  or  by  means  whereof  any  licence  or 
licences,  so  to  be  granted,  shall  or  may  be  forfeited, 
or  become  void  or  liable  to  be  taken  away,  suppress- 
ed,  or  suspended,  in  any  manner  howsoever,  ftc.* 
For  quiet  en-  ^Add  a  Covenant  by  the  m(yrtgagor  for  quiet  enjtHf' 
v^m!^*  ***    mcn^  against  the  acts  of  himself  and  mortgagee^  or 
if  the  latter  will  consent  to  do  so,  a  awenantfrtm 
Jn  tSdn*  '""  ^i^^^if'^     And  also,  that  he,  the  said  C.  D,  hi« 
downb'^d-    ^^^^^*  ^c.,  shall  and  will  well  and  truly  pay,  fcc^tto- 
ings,  &c.         to  the  said  £.  F.,  his  executors,  &Cn  the  said  samof 
L.  at  the  end  of  the  first        years  of  the  said 

term,  in  case  the  said  £.  F.,  his  executors,  &C.,  shall 
have  taken  down  the  said  dwelling-house  and  baild- 
ings  now  in  the  occupation  of,  &c.,  and  shall  have 
erected,  built,  and  finished,  on  the  site  thereof,  one 
good  and  sufficient  dwelling-house,  consisting  of 
rooms,  in  a  good,  substantial,  and  workman- 
like manner,  agreeably  to,  8cc.^    In  witness,  ftc 

To  take  beer       «  If  the  lessor  of  the  inn  be  a  brewer,  a  corenant  may  be 
of  landlord,     added  for  buying  the  beer  from  him.     See  p.  107. 
Determinable       "  If  determinable  at  a  certain  period,  add,  '^  And,  lastlr, 
at  a  certain      it  is  hereby  covenanted  and  agreed  by  and  between  all  the 
period.  gaid  parties  hereto,  and  it  is  the  true  intent  and  metsoDf^ 

them  and  of  these  presents,  that  if  the  said  fi.  F.,  hiseia- 
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A  CONCISE  FORM  OF  A  LEASB  OF  A  FARM. 

This   indenture,  made,  &c^  between  A.  B.,  of,  Parties. 
ke^  of  the  one  part)  and  C.  D.,  of,  &c.,  of  the 
other  part ;  Witnesseth,  that,  in  consideration  of  the  Conddera- 
yearly  rent  hereinafter  reserved,  and  of  the  cove-    °°* 
nants  and  agreements  hereinafter  contained,  which, 
on  the  part  of  the  said  C.  D.,  his  executors,  admini- 
strators, and  assigns,  are  or  ought  to  be  paid,  obser- 
ved, performed,  and  kept,  he,  the  said  A.  B.,  hath  DemiM. 
demised,  leased,  set,  and  to  farm  let,  and  by  these  pre- 
sents doth,  &C.,  unto  the  said  C.  D.,  his  exequtors,  ad-  premises. 
ministrators,  and  assigns,  all  that  messuage  or  tene- 
ment, situate,  &C.,  and  ail  those  several  pieces  or  parcels 
of  land,  meadow,  and  pasture-ground,  situate  in,  &c., 
aforesaid,  called  or  known  by  the  names  of,  &c.     All 
which  said  messuage  or  tenement,  lands,  and  premises, 
contain  in  the  whole,  by  estimation,      acres  or  there- 
abouts, be  the  same  more  or  less,  and  are  now  in  the 
holding  of,  &c. ;  together  with  all  tenantable  rights, 
privileges,  and  appurtenances,  to  or  with  the  same 
premises,  or  any  part  thereof,  belonging,  used,  or  in 
anywise  appertaining,  (except''  and  always  reserved  Exceptions. 
to  the  said  A.  B.,  his  heirs  and  assigns,  all  woods, 
underwoods,  trees,  mines,  and  quarries,  upon  or  under 

cators,  &c.,  shall  he  minded  and  desirous  to  quit,  yield,  and 
give  up  the  possession  of  the  said  capital  messuage,  &c., 
hereby  demised,  at  the  end  of  the  first  (seven)  years  of  the 
said  term  hereby  granted,  and  shall  e^ve  or  leave  full  six 
months'  previous  notice  in  writing,  under  his  or  their  hand 
or  hands,  of  such  his  or  their  mind  and  intention,  unto  or 
for  the  said  C.  D.,  his  heirs,  &c.,  at  his  or  their  then  place  of 
abode,  then  and  immediately  after  the  expiration  of  the  said 
term  of  (^seven)  years  this  present  indenture,  and  the  term 
and  estate  hereby  created,  shall  cease,  determine,  and  be- 
come utterly  void,  to  all  intents  and  purposes  whatsoever, 
any  thing  herein  contained  to  the  contrary  thereof  in  anywise 
notwithstanding." 
^  For  other  exceptions,  see  p.  41  and  seq. 
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the  said  premises,  with  free  liberty  to  fall,  cut  down, 
convert,  cord,  coak,  and  carry  away  the  said  trees, 
and  to  bore,  dig  for,  and  carry  away  the  sud  mines 
and  quarries,  doing  as  little  damage  as  may  be,  and 
making  reasonable  satisfaction  for  such  damage ;  and 
also  free  liberty  to  hunt,  course,  shoot,  net,  fish,  and 
otherwise  sport  upon  the  said  premises,  at  his  or 
iiAbtndum.    their  will  ai)d  pleasure.)     To  have  and  to  hold'  the 
said  messuage  or  tenement,  lands,  and  all  other  the 
premises   hereby  demised,  or    intended  so  to  be, 
with   the  appurtenances,  (except  as  is  before  ei- 
cepted,)  unto  the  said  C.  D.,  his  executors,  admini- 
strators, and  assigns,  from  the  25th  day  of  March 
last,  for  and  during  and  unto  the  full  end  and  term 
of,  &c.,  thence  next  ensuing,  and  fully  to  be  complete 
Reserration.   and  ended  ;  yielding  and  paying^  yearly,  and  every 
year  during  the  term  hereby  demised,  unto  the  said 
A.  B.,  his  heirs  and  assigns,  the  rent  or  sum  of  L 
of  lawful  money  of  Great  Britain,  at  two  usual  days 
of  payment  of  rent ;  (that  is  to  say,)  the  29th  day  of 
September  and  25th  day  of  March,  by  even  portions 
without  any  deduction  or  abatement  for  taxes  or 
otherwise,  (except  the  land-tax;)  and  also  yieldingand 
paying  unto  the  said  A.  B.,  his  heirs  and  assigns, 
above  the  said  yearly  rent  before  reserved,  the  addi- 
tional rent  of  L.  of  like  lawful  money,  for  every 
acre  of  meadow  or  pasture-land  hereby  demised,  which 
the  said  [tenant,']  his  executors,  administrators,  or  as^ 
signs,  shall  at  any  time  during  the  said  term  hereby 
granted  plough,  till,  dig,  break  up,  sow,  convert  into, 
have,  or  use,  in  tillage,  or  cause  or  permit  to  be 
ploughed,  tilled,  had,  digged,  broken  up,  sown,  con- 
verted into,  had,  or  used  in  tillage,  without  the  con- 
sent in  writing  of  the  said  A.  B.,  his  heirs  or 
assigns,  first  obtained,  and  so  in  proportion  for  any 
greater  or  less  quantity  than  an  acre  thereof,  which, 
during  the  said  term,  shall  not  be  cultivated  and 


Further  re- 
■erration. 


^  For  Habendums  in  Leases,  see  p.  45. 
^  See  Reservations,  p.  47. 
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manured  in  all  respects  according  to  the  covenants 
and  agreements  hereinafter  containedi  (without  the 
consent  of  the  said  A.  B.,  his  heirs  or  assigns,  in 
writing  first  had  and  obtained  for  that  purpose ;)  the 
said  additional  rents  to  be  first  paid  on  the  25th  day 
of  September  next  after  the  same  shall  first  become 
doe,  and  to  continue  payable  yearly  during  the  con- 
tinuance of  the  said  term*  without  any  restriction  or 
abatement  whatsoever.  [Add  covenants  to  pay  the 
retUj  and  keep  premises  in  repairm  (See  p.  103.)]  prorisofor 
And  also,  that  the  said  C.  D.,  during  the  said  term,  re-entrj  in 
shall  and  will  consume  by  the  mouths  of  cattle  or  !*f*^^  *^; 

.1         .  ^  .        n     1  .  1  Covenant  to 

Otherwise,  upon  some  part  or  parts  of  the  said  pre-  pay  rent, 
mises,  all  the  hay,  straw,  and  stover,  which  during  To  consume 
the  said  term  shall  grow  upon,  or  be  gotten  off"  or  ^f  <^ttil?hay 
irom  the  said  premises,  or  any  part  thereof;  andandstraW. 
shall  and  will,  in  an  husbandlike  manner,  lay,  spread, 
spend,  and  bestow  upon  the  said  premises,  all  the  And  to  spread 
muck,  dung,  manure,  and  compost,  which  during  the  *^  ^®  ™°^^ 
same  term  shall  be  made  upon  or  arise  from  the  said  ^  p"°"^*»' 
premises,  or  else  leave  the  same,  at  the  expiration  or 
other  sooner  determination  of  the  said  term,  for  the 
use  of  the  said  A.  B.,  his  heirs  or  assigns,  without 
requiring  any  satisfaction  for  the  same.     And  also.  Not  more 
that  he^  the  said  C.  D.,  his  executors,  administrators,  t^°  ^^^f 
or  assigns,  shall  not  nor  will  take  more  than  three  ^^omeof 
crops  from  any  part  of  the  said  demised  premises,  tillage. 
during  any  one  course  of  tillage ;  and  upon  every 
breaking  up  of  any  part  of  the  said  lands,  shall  and 
will  convert  the  same  into  a  good  summer  fallow, 
vith  not  less  than  five  ploughings,  and  sufficient 
harrowings  between  each  ploughing,  such  ploughings 
to  be  peiformed  between  the  months  of  May,  June, 
and  July  ;  and  shall  and  will  manure  each  fallow 
with  wdl*reduced  rotten  muck  or  dung,  at  the  rate 
of  ^teen  cart-loads,  each  load  to  contain  one  cubical 
yard,  or  with  eighty  bushels  of  well-burnt  clod  lime, 
or  sixteen  cart-loads  of  marl,  to  every  acre,  and  so  in 

'  For  Coveiuuits  in  Leases,  see  p.  103. 
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Winter-oom 
crop. 


To  cultivate 
lands  in  an 
liusbandlike 
way; 


Landlord  or 
incoming 
tenants  to  en- 
ter, to  pin- 
fallow  in  the 
Noyember 
preceding  ez- 
I>iration  of 
term; 


and  to  take  in 
hand  all  the 
meadow  on 
th«  2d  of  Feb- 
ruary preced- 
ing, Arc. 


proportion  to  a  greater  or  less  (fntntity  thereof.  And 
shall  and  will  sow  the  same  with  wheat  or  winter- 
corn  crop  at  the  following  winter-corn  seedneM,  and 
at  the  Earing  seedness  next  after  soeh  wheat  or 
winter-cord  crop,  shall  and  Will  la^i  down  die  same 
with  barley  or  ofitt^and' g<)Od'  solmd  clover-seed, 
after  the  ratci  of  one  strike  and  ahalT  to  every  acre, 
and  so  in  propovfion  to  a  gsi»iter  or  less  quantity 
thereof;  and  in  manner  aforesaid  shl^41  and  will'  in 
every  year  of  the  sa^d  tsrtA  lay  down  not  lesr  than 
seven  acres  of  the  said  demised  premises.  And  akiH 
shall  and  will  in  all  respects  cultivate,  manure,  use, 
and  manage  the  said  premises,  and  every  part  thereof, 
during  the  said  term,  according  to  the  coarse  of  good 
husbandry.  And  also,  shall  and  will  well  and  suffi- 
ciently hay  up  and  fence' in,  previous  to  the  2d  day 
of  November  next  before  t^e  ^piration  or  other 
sooner  determination  of  the  said  term,  all  such  land 
as  shall  have  been  clovered  dnwu  the  preceding 
Lent  seedness,  and  shall  not  afterwafrds  suffer  any 
cattle  or  sheep  to  be  turned  into  tiie  same,  or  per- 
mit the  dame  to  be  otherwise  injured ;  in  consi- 
deration whereof,  he  or  they  shall  receive  or  be  al- 
lowed oiit  of  the  last  year's  rent  the  prime  cost  of 
such  clover  and  grass-seeds.  And  also,  that  it  shall 
be  lawful  for  the  said  A.  B.,  his  heirs  or  assigns,  or 
his  or  their  succeeding  tenant  or  tenants,  and  his, 
then*,  or  any  of  their  agents^  servantsr  and  workmen, 
to  enter  into  and  upon  the  said  premises,  or  any  part 
thereof,  at  all  times  in  and  after  the  month  of  Novem- 
ber next  befbre  the  expiration  or  other  sooner  deter^ 
mination  of  the  said  term,  to  pin-fkliow,  hedge,  ditch, 
and  do  all  such  other  acts  as  shall  be  necessary  for 
the  proper  cultivation  thereof.  And  also  to  enter 
and  take  into  his  or  their  hands  all  the  meadow  or 
usual  mowing-ground  belonging  to  the  said  demised 
premises,  on  the  second  day  of  February  next  before 
the  expiration  or  other  sooner  determination  a(  the 
said  term,  without  any  abatement  of  rent,  or  other 
recompence  for  the  same.  {Insert protnso  far  re-eniry 
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(m^nofi'-pasfmenl  ofrevU^  and  non'perjbrmance  ofcg^ 

vemnU.     (See  p^  81.)]  .  And  tbia  said  A.  B.  doth  Lenortoput 

hereby  for  bunselfy  his  heirs,  executor*,  and  adnai- J^*  p'*.™^®* 

.^•f  .,  .1^1^™  repair  by  a 

DistratoRi,  covenant,  promise,  and  agree  with  and  to  certain  time, 
the  said  C.  D.,  his  executors,  administrators,  and 
assign^  in  manner  following,;  (that  is  to  say,)  that 
he,  the  said  A.  B.,  his  heirs  or  assigns,  shall  and 
will,  before  the  20th  day  of  August  nexi;  ensuing 
the  date  hereof,  put  the  said  demised  messuage  and 
boildings  in  good  tenantable  order  and  repair.    And  ^*^«^  to 
alaa  shall  and  will  appoint  and  allow  the  said  CD.,  ^^'^^^ 
hisexeentora,  administrators,  or  assigns,  a  convenient 
boozy  pasture,  for  the  purpose  of  eating  and  consum* 
ing  the  hay^  straw,  and  fodder,  arising  fi'om  the  said 
premises^  u»til  the  Ist  day  of  May  next  after  the  ex- 
piration, or  other  sooner  determination  of  the  said 
term,  without  making  any  satisfaction  for  the  same ; 
and  that  the  said  C.  D.,  his  executors,  administrators, 
and  assigns,  paying  the  rents,  &c.,  peaceably  to  en- 
joy,  Sd^    (Seep.  108.)     And,  lastly,  it  is  hereby  Lessee  to  be 
agreed  and  declared,  that  the  said  C.  D.,  his  executors,  ©"titled  to 
administrators,  and  assigns,  shall  be  entitled  to  such  ^^»"*"-«>~- 
winter-corn  as,  according  to  the  regulations  aforesaid, 
ought  to<  be  sown,  and  shall  be  growing  upon  the 
said  demised  premises  ai  the  expiration  or  other 
sooner  determination  of  the  said  terra,  and  shall  get 
io  and  thrash  the  same  in  the  barn  there,  and  the 
said  bam  to  be  emptied  thereof  before  the  1st  day  of 
May  next  following  the  harvest  or  reaping  thereof^ 
and  the  straw  and  chaff  thereof  to  be  left  properly- 
coUected  upon  the  said  premises  for  the  use  of  the 
said  A.  B.,  his  heirs  and^  assigns,  without  any  satis- 
faction for  the  same.    In  witness,  &c. 

A  SHORT  LBASB  OF  A  PIECE  OF  LAND,  FROM  HUSBAND 
AND  WIFE,*  THE  PROPERTY  OF  THE  WIFE. 

This  indenture,  made,  &c.,  between  A.  B.,  of,  &c.,  Parties.* 
*  Where  lands   belcmg  to  the  wife,  the  rent  must  be 
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Gonsiden- 
tioa. 


Habendiua. 


Rent. 
Proriso,  in 
default  of 
payment  of 
rent,  to  re- 
enter. 


And  to  use 
landsinahua- 
bandlike  man- 
ner. 


and  M»  B^  his  wife,  (before  her  marriage  with  him 
called  M.  S^)  of  the  one  part ;  and  C.  D^  &c^of  the 
other  part ;  Witnesseth,  that,  in  consideration  of  the 
rent  hereby  reserved,  and  of  the  covenants,  provisos, 
and  agreements  hereinafter  contained,  on  the  part 
and  behalf  of  the  said  C.  D.  to  be  paid,  done,  and 
performed,  they,  the  said  A.  B.  and  M.,  his  wife, 
have  granted,  demised,  and  to  farm  let,  and  by  these 
presents  do,  &c.,  unto  the  said  C  D^  his  execntors, 
adminbtrators,  and  assigns,  all,  &C.,  together  with  all 
and  singular  paths,  &c.  To  have  and  to  hold  the 
said  pieces  or  parcels  of  land,  hereditaments,  and 
premises,  intended  to  be  hereby  demised,  with  the 
appurtenances,  unto  the  said  C.  D^  his  executors,  ad- 
ministrators, and  assigns,  for  and  during  the  term  of, 
&c.,  now  next  ensuing,  and  fully  to  be  complete  aod 
ended ;  yielding  and  paying  therefore  yearly,  and 
every  year  during  the  continuance  of  this  demise^ 
unto  the  said  A.  B.  and  M.,  his  wife,  and  the  heirs 
of  the  said  M.,  the  yearly  rent  of,  &c«  Provided  al- 
ways, and  it  is  hereby  declared,  that  in  case  the  said 
yearly  rent  of,  &c^  or  any  part  thereof,  shall  happeo 
to  be  behind  or  unpaid  by  the  space  of  thirty  days 
next  after  the  same  shall  become  due  and  payable, 
(being  lawfully  demanded,)  that  then,  and  in  snch 
case,  it  shall  and  may  be  lawful  to  and  for  the  said 
M.,  his  wife,  and  her  heirs,  into  the  said  messuage, 
&c.,  to  re-enter,  and  the  same  to  have  again,  repos- 
sess, and  enjoy,  as  in  his,  her,  or  their  former  estate^ 
any  thing  herein  contained  to  the  contrary  notwith- 
standing. [Add  a  covenant  hy  C.  D*  wiA  the  said 
A,  R  and  m^  his  wifey  and  her  heirs^  to  pay  the  rent 
and  taxesy  and  other  usual  covenants.  {For  which 
seep.  103,  and  preceding  letues.)"]     In  witness,  &c 

reserved  to  the  husband  and  wife  and  the  hdrs  of  the  wife, 
and  the  term  must  commence  from  the  making  of  the  lease, 
if  for  iiyes  not  exceeding  three,  or  years  not  excee^Bng 
twenty-one,  (38  Hen.  8,  c.  28.) 


CCaSTOlTlGSS  FQB,  THE  LEASE  OF  A  FABM.  421 


SHORT  FORM  OF  A  LEASE  OF  A  H008B. 

This  indeDture,  made,  &c.,  between  A.  B.,  of,  &Ci  Pariiek 
for  himself,  his  heirs  and  assigns,  of  the  one  part, 
and  C.  D^  for  himself,  his  executors,  administrators, 
and  assigns,^  of  the  other  part ;  Witnesseth,  that,  in 
consideration  of  the  yearly  rent  and  covenants  here- 
inafter reserved  and  contained,  on  the  part  and  be- 
balf  of  the  said  C.  D.  to  be  paid,  observed,  and  per- 
formed, he,  the  said  A.  B.,  doth  demise  and  lease  Demise, 
unto  the  said  C.  D^  all,  &c«,  with  the  rights,  mem- 
bers, and  appurtenances  thereunto  belonging.  To  have 
and  to  hold  the  said,  &c^  with  the  appurtenances, 
onto  the  said  C.  D.,  from,  &c.,  for  and  during  the 
^^  of,  &C. ;  yielding  and  paying  therefore  yearly  Reserrstton. 
dnring  the  said  term  unto  the  said  A.  B.  the  yearly 
rent  of,  &c.,  by  four  quarterly  payments  in  the  year ; 
(that  is  to  say,)  the         day  of,  &c.,  the         day  of, 
&C.,  and,  &C.,  the  first  payment  to  begin  and  be  made  To  pay  rent, 
on  the         day  of,  &c^  next  ensuing.    And  the  said 
C*  D.  doth  hereby  covenant  with  the  said  A.  B.,  that 
^e,  the  said  A.  B.,  shall  and  will,  &c^  (to  pat/  rent.) 
Provided  always,  &c.,  (to  re-enter  in  default  of  pay-  Prorisofor 
*'*«'<  ofrenty  or  non-performance  of  the  covenants,)  w-cntry. 
[Add  a  covenant  from  the  tenant  to  repair  the  pre-  Covenanti. 
^^esy  and  to  yield  up  the  same  in  tenantable  repair 
at  the  end  of  the  term  ;  and  a  covenant  from  land- 
'^for  the  peaceable  possession."]     (For  other  cove^ 
«a»t»,  see  Lease^  p.  407.)     In  witness,  &c. 


CONDITIONS  FOR  THE  LEASE  OF  A  FARM. 

Conditions  for  a  lease*^  to  be  made  and  granted  by 

^  In  the  subsequent  part  of  the  lease  it  will  be  only  re- 
<l^ite  to  mention  the  names  of  the  parties,  without  adding 
their  representatives. 

'  Op  if  from  year  to  year,  say,  "  conditions  for  letting 
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A.  B.»  Esq.,  to  C.  D^  of,  &c.»  of  all  that  messui^ 
and  farm  oalled  B«>  situate,  Sta*,  and.  containing, 
&(Uf  as  under. 


A^bte. 


Tenancy. 


ReBervationB 
of  ingteu, 
&c. 

Of  timber. 


Of  mines. 


Of  game. 


Times  of 
payment  of 
rent. 

Additional 
rents. 


Nameftof  Fields,  a.b.p* 


Meadoiv» 


Names  of  Fields,  a.b.p. 


Pasfcim* 


Names  of  Fields.  ▲.«.?. 


The  premises  to  be  held  fbr  years,*  com- 

mencing from  the  day  of  ,  at  and  under  the 
yearly  rent  of  L.  ,  determinable,  &c. 

Landlord — ^to  reserve  liberty  to  enter  for  the  pur- 
pose of  viewing  the  state  and  condition  of  the  pre- 
mises. 

Also  to  reserve  all  timber  and  other  trees,  wood 
and  underwood,  with  privilege  for  his  servants  and 
workmen  to  fell,  convert,  and  carry  away  the  same^ 
and  to  dig  saw-pits  for  the  converting  thereof. 

And  also  to  reserve  all  mines,  minerals,  stones  and 
quarries,  with  power  to  work,  get,  and  carry  away 
the  same. 

And  also  to  reserve  all  the  game  and  fish  on  the 
premises,  with  liberty  to  sport  thereon,  doing  no  wil- 
ful damage. ' 

Tenant — to  pay  the  rent  quarterly  without  any 
abatement,  (except  land-tax  and  chief-rent) 

And  also  the  additional  rent  of  L.40  for  every  acre 
of  meadow  or  pasture-land  ploughed  or  broken  up, 
or  sowed  with  hemp,  rape,  or  flax-seed. 

The  further  rent  of  L.20  for  every  acre  of  the 
clover,  meadow,  or  pasture  grounds  that  shall  not  be 
properly  manured,  or  which  the  tenant  shall  wilfdlly 
mow  for  more  than  two  years,  (except  in  the  alter- 
nate routine  of  his  land,  or  according  to  the  quality 
of  the  same,)  without  manuring  the  same. 


Or  say,  "  from  year  to  year,  commendDg,"  &c- 
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And  also  the  rent  of  L<20  fbr  erery  aore  of  the 
said  land  which  the  tenant  shall  not  use  according 
to  the  eouree  of  good  husbitindry.  The  firdt  payment 
for  the  said  additional  rents  (if  any)  to  commence' 
upon  snch  of  the  said  quarterly  days  as,  shall  next 
bappen  after  such  rents  shall  become  payable,  dtiring' 
the  continuance  of  the  said  term,  (determinable  as 
aforesaid.) 

Tenant — to  pay  all  tithes,  taxes,  and  impositions  Tuum 
payable  during  the  said  term,  (determinable  as  afore<^ 
said,)  except  land-tax  and  chief-rent,  (if  any.) 

Tenant — ^to  keep  and  leave  in  good  order  and  re-  ^^  keep  pre- 
pair  the  buildings,  windows,  doora,  pales,  wickets,  ^^  *" "' 
gates,  and  fences  whatever,  belonging  to  the  said 
prembes,  being  allowed  timber  in  the  rough,  bricks, 
stone,  slate,  and  lime,  fbr  such  purpose ;  tenant  con-    ' 
▼eying  the  same  at  his  own  expense.     And  also  in 
the  cold  and  wet  parts  of  the  ikrm,  to  make  good 
and  sufficient  ditches,  at  least  four  feet  wide  fi'om 
the  centre  of  the  hedge,  and  three  feet  deep,  or  of  a 
proper  depth  according  to  the  situation,  for  the  pur- 
pose of  conveying  the  water  from  off  the  same ;  and, 
as  often  as  need  or  occasion  shall  require,  cleanse  the 
same. 

TcTiant — to  permit  landlord  to  view  the  premises,  To  permit 
and  in  case  tenant  shall  neglect  to  do  any  of  the  re-  ^^^""^  ^ 
pairs  after  having  had  one  month's  notice  thereof, 
the  landlord  to  be  at  liberty  to  do  the  same,  and 
charge  the  costs  thereof  to  the  tenant,  who  shall  pay 
the  same  at  the  first  rent-day  following ;  in  default  of 
^hich  the  landlord  to  recover  the  same  by  distress, 
as  in  case  of  rent  in  arrear,  or  otherwise  in  the  nature 
of  liquidated  damages. 

TeTiant — ^to  preserve  all  the  timber  and  other  trees  To  preserre 
growing  upon  the  said  premises  from  being  damaged  ^'^^^^'^ 
or  otherwise  injured,  under  the  penalty  of  L.5 ;  and 
to  preserve  all  the  hedges  on  the  premises,  and  only 
to  plash  them  at  proper  seasons  of  the  year,  and  when 
the  land  is  in  tillage ;  and  to  leave  all  the  young 
st^tingB  that  are  likely  to  make  timber ;  and  to  give 
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notice  to  landlord,  or  his  agent,  in  the  months  of 
September  and  October  in  each  year,  of  all  hedges 
intended  to  be  plashed  that  season,  so  that  such  sap- 
lings may  be  marked  to  stand ;  and  tenant  to  forfeit 
L.5  for  every  one  that  may  wilfully  or  negligently  be 
injured  or  destroyed. 
Not  to  mow         TeTiatU — not  to  mow  any  of  the  pasture  or  clover- 
dm-grooAd  g^o^nd  twice  in  any  one  year,  so  that  he  shall  not 
twiee  in  anj    be  entitled  to  mow  his  clover  seed  for  a  crop  of  hay, 
one  7«ir.        ^  ^ase  the  season  should  not  permit  the  seeding  of 
the  same ;  and  in  case  he  shall  mow  any  of  the  pas- 
ture or  clover-ground  for  two  years  together,  tenant 
shall,  in  every  such  case,  manure  the  same  by  lay- 
ing twelve  good  cart-loads  of  rotten  dung,  or  other 
good  manure,  to  each   and  every  acre;  (or  thus, 
^  with  twelve  yards  of  good  rotten  dung,  or  with 
twenty  yards  of  well-prepared  compost,  containing 
six  yards  of  rotten  dung,  and  two  and  a  half  tons  of 
well-burned  lime  to  each  and  every  acre,  or  fertilize 
the  same  by  means  of  water,  to  the  satisfaction  of  the 
landlord.**) 
Kot  to  take         Tenant — ^not  to  take  more  than  one  crop  of  grain 

ToTtrop  of     ^'  P^^"*®  ^'o™  off  *°y  o^  *^«  ^*"d  allowed  to  be 

grain  or  puiM  ploughed  on   the  breaking  up  thereof,  before  the 

ftromoffaay    game  shall  be  well,  properly,  and  in  an  husbaadlike 

uforo^^      manner,  summer-fallowed ;  which  fallow  to  be  per- 

same  shall  be  formed  in  the  next  summer  by  at  least  four  plough- 

•ummer-fai-   Jngg  •  and  sufficient  harrowings  between  each  plough- 

^^^^  ing,  one  such  ploughing  to  be  done  before  the  month 

of  April,  and  the  others  before,  &c. ;  and  not  to  take 

more  than  one  crop  after  such  fallow  before  the  same 

shall  be  laid  down  again,  except  a  turnip  crop,  (to  be 

well  hand'boed,)  or  some  other  vegetable,  (potatoes 

excepted,)  to  be  eaten  or  consumed  on  the  premises 

in  a  green  state,  or  ploughed  under  for  manure ;  the 

land  so  fallowed  to  be  sown  with  barley  the  spring 

following,  then  to  be  laid  down  with  141bs.  of  good 

sound  seeds  per  acre.® 

*  Here  may  be  added :  "  in  the  following  proportioiis, 
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Tenant — to  manure  the  lands  when  fallowed  with  To  manim 
twelve  good  cart*loads  of  well-reduced  rotten  dung,  Sj^Tj"^*' 
or  two  waggon- loads  of  well -burnt  lime,  (or  say, 
**with  fourteen  cabical  yards  of  well-reduced  rotten 
dung,  or  five  tons  of  well-burnt  lime/')  to  each  acre, 
or  with  some  other  purchased  manure  of  equal  value 
thereto. 

Tenant — ^to  use  and  employ  all  the  lands  (not  Tousethe 
hereinbefore  restricted  from   being  ploughed)  in  the  ^^  a^ror- 
best  and  most  approved  mode  of  husbandry,  adapted  ed  mode, 
and  suited  to  the  nature  and  quality  of  the  lands, 
making  equal  odd  marks  of  different  kinds  of  grain 
and  fallow  every  year. 

Tenant — not  to  sow  any  rape,  flax,   or  hemp-  ^o*  *<>  «>*' 

gppjf  ^        »  *     rap«-8eed. 

Tenant — to  spend  yearly  all  the  straw,  fodder,  and  To  spend 
hauin,  properly  reduced  into  muck,  on  the  premises,  ^*'*^»  *<!•♦  ^^ 
in  the  fold-yard,  and  on  such  parts  of  the  premises  *^®  P'®™*""- 
as  most  needs  the  same ;  and,  at  the  end  of  the  term, 
leave  in  the  fold-yard  all  the  straw  and  compost,  fod- 
der, and  muck,  for  the  benefit  of  the  landlord  or-  his 
incoming  tenant,  without  any  remuneration  for  the 
same/ 

tIz.  51b8.  of  white  Dutch  clover,  91bs.  of  red  clover,  1  peck 
of  fine  rye-grass,  or  41bs.  of  white  Dutch,  41b8.  of  trefoil, 
and  61bs,  of  red  clover,  at  the  option  of  the  tenant."  And 
then  may  follow,  "  the  lands  not  to  be  broken  up  again  be- 
fore the  Michaelmas  seedness,  after  the  expiration  of  two 
years  from  the  time  of  laying  down,  except  the  seeds  should 
^^ ;  in  which  case,  with  the  consent  of  the  landlord,  the 
land  to  be  sown  with  beans  in  the  spring  previous  to  the 
tune  stipulated  for  breaking  up,  and  afterwards  sown  with 
vheat ;  first  being  limed  witii  5  tons  of -good  well-burnt  lime 
^  each  acre  so  sown,  and  afterwards  fallowed  in  the  regular 
course  above  mentioned. " 

'  Or  say,  "  not  to  sow  more  than  half  an  acre  of  hemp  or 
flax  in  any  one  year,  noi:  sow  any  rape  or  cole  for  seed,  nor 
to  have  more  than  one  acre  of  clover  for  seed." 

'  Here  may  be  added,  "  being  allowed  liberty  to  thrash 
the  last  year's  crop,  and  to  eat  and  consume  the  straw  and 
Mder,  until  the  day  of,  &c«,  after  quitting ;  also  the 


426 


f.gACTEf- 


Attothe 
qiumtlt  J  of 
wheat  or  win* 
ter^com. 


To  haj  ap  the 
dorer. 


Incoming 
tenant  to  en- 
tor. 


Landlord  to 
plant. 


Not  to  agist. 


To  preserve 
game. 


T^Mon^-^o  l>e  penmtted  to  carry  away 
tons  of  hay  wben  he  qoitSy  without  paying  for  the 
same. 

Tisiiaiit— not  to  have  more  than  acres  of 

wheaty  or  winter-corn,  at  the  Michaelmas  seedness 
previous  to  qaitting*  and  that  to  be  upon  clover  leys 
or  fallow  well  and  properly  prepared,  and  manured 
as  before  mentioned ;  and  to  reap,  bind,  and  set  up 
the  same,  and  house  his  customary  share  thereof, 
being,  &c^  in  a  barn  or  stack-yard  upon  the  pre- 
muies,  with  liberty  to  thrash  out  the  same  on  or  be- 
fore the  day  of  next  ensuing  the  time 
of  quitting,  leaving  the  straw  and  chaff  arising  there- 
from, for  the  benefit  of  the  landlord,  and  thraves 
of  the  same  properly,  tied  up. 

Tenant^-Jto  hay  up  the  clover  of  the  first  year's 
growth  on  the  1st  December,  and  the  meadow- 
ground  on  the  2d  February  previous  to  the  expiration 
of  the  term. 

Tenant — ^to  permit  landlord,  or  the  incomiog 
tenant,  in  the  last  year,  to  enter  upon  the  arable  land 
m  soon  as  the  crops  have  been  taken  off,  to  plough  and 
manure  the  same ;  and  to  have  one  convenient  lodg- 
ing-room,  and  the  joint  use  of  the  kitchen,  in  the 
dwelling-house,  for  landlord's  servants  to  lodge  and 
diet  in,  without  extinguishment  of  rent. 

Tenant — if  required,  to  plough  any  of  the  said 
lands,  and  to  be  paid  for  the  same  at  the  rate  of  12s. 
per  acre. 

Tenant — ^to  permit  landlord  to  plant  in  the  hedge- 
rows, and  prevent  the  young  trees  from  being  de- 
stroyed by  cattle. 

Tenant — ^not  to  take  in  any  cattle  or  sheep  to 
agist,  under  a  penalty  of  40s.  for  each  beast,  and  56. 
for  each  sheep. 

Tenant--^  to  preserve  the  game,  and  forewarn  all 


use  of  a  piece  of  land  for  a  boozy  pafiture,  and  a  lodging- 
room  in  the  house  for  a  servaBt  to  reside  in  till  that  time,  to 
be  fixed  upon  by  the  lancKord/' 
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persons  from  sporting,  and  permit  actions  to  be 
brought  in  tenant's  name  against  trespassers  in  any 
way  whatever  on  the  said  premises,  at  landlord's  ex- 
pense. 

Tenani — ^not  to  underlet  or  assign  the  said  pre*  Not  to  under- 
mises,  or  any  part  thereof.  ^•*' 

Tenant — ^to  lay  upon  the  premises*  in  each  year,  Mjhum. 
at  least  waggon-loads,  (or  say»  ^^  tons,")  of  good 

dod  lime,  to  be  made  appear  by  proper  vouchers,  to 
the  landlord's  satisfaction. 

Tetutnt — ^to  perform  days  carriage  in  every  To  perform 

year  for  the  use  of  the  landlord,  gratis,  with  a  team  ^^^^ 
of  five  horses,   and  two  able  men,  for  repairs  or 
otherwise,  as  the  landlord  may  require ;  and  to  de- 
liver at,  &c.,  on,  &C.,  tons  of  good  bolting 
straw,  if  required. 

Tenani-^to  lay  out  in  each  year  per  cent,  on  To  expend  in 
the  said  yearly  rent,  in  draining,  watering  meadows,  ^^^^^^^^flf- 
or  other  permanent  improvements,  to  be  verified  by 
vouchers,  to  the  satisfaction  of  landlord ;  but  to  be 
made  subject  to  the  approval  of  the  landlord  in  all 
cases;  and  if  any  excess  of  expenditure  happens  in 
any  one  year,  the  excess  to  be  carried  to  the  credit 
of  the  ensuing  year  or  years.^ 

^  If  let  from  year  to  year,  the  followiDg  may  be  added: 
Tenant-^ia.  case  of  being  turned  off  by  the  landlord  within 
years,  to  be  allowed  the  costs  of  any  under-draining 
he  may  have  done  in  an  effectual  manner,  with  stone  or  tile, 
wder  the  direction  of  the  landlord,  or  his  agent,  within  the 
last  year  before  the  quitting,  and  of  ^  any  lime  laid  on  the 
said  land,  provided  the  quantity  so  laid  on  shall  be  at  the 
rate  and  in  the  proportion  before  mentioned ;  also  for  any 
lime  mixed  with  soil  as  a  compost,  and  not  laid  upon  the 
land,  together  with  the  costs  and  charges  attendhig  the 
DJixing  and  preparing  the  same. 

TenatU — ^to  be  paid  for  the  clover  of  the  last  year's  growdi 
^e  worth  of  the  seeds  at  the  time  of  sowing,  (if  laid  up  and 
preserved.) 

Tenant — to  reside  on  the  premises,  under  tlie  penalty  of 
Ii.50  for  every  month's  absence  without  consent  of  landlord." 

The  following  is  the  usual  memorandmn :-— "  The  said 
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OBSERVATIONS  ON  LEASES. 

The  importance  of  Leases,  viewed  as  a  branch  of 
Conveyancing,  is  but  little,  yet  few  deeds  require 
more  care  and  attention  in  their  preparation.  To  give 
forms  applicable  to  the  many  provisions  which  may 
be  required  to  meet  the  circumstances  of  the  vari- 
ous cases  which  may  occur,  is  more  than  can  be  ex- 
pected in  the  largest  treatise  on  the  subject,  and  very 
far  beyond  the  scope  of  this  work ;  and  even  if  it 
could  be  done,  the  draftsman  must,  after  alL  rely 
principally  upon  that  care  and  thought  which  would 
enable  him,  if  at  all  conversant  with  the  language  of 
conveyances,  to  give  clear  expression  to  the  intention 
of  the  parties  without  that  assistance. 

As  leases  do  not,  generally  speaking,  form  part  of 
the  title  to  property,  it  is  not  necessary  or  usual  to 
insert  any  recitals  in  them,  nor  need  the  premises  be 
80  minutel}'^  described  as  in  a  conveyance.  Any 
simple  general  description  which  will  identify  them 
is  sufficient,  and  where  the  premises  consist  of  many 
different  pieces  of  land  or  houses,  it  will  be  found 
most  convenient  to  describe  them  in  a  schedule,  and 
not  in  the  body  of  the  lease. 
Leases  of  land  Where  the  lands  are  in  mortgage  at  the  creation 
m  mortgage.  ^^  ^y^Q  lease,  it  will  be  necessary,  in  order  that  the 
lessee  may  have  a  good  title,  that  the  concurrence  of 
both  the  mortgagee  and  mortgagor  should  be  obtained, 
even  though  the  mortgagee  should  not  have  taken 
possession,  for  a  lease  by  the  mortgagor  alone  would 
be  no  defence  to  an  ejectment  brought  by  the  mort- 


A.  B.  agrees  to  let,  and  the  said  C.  D.  agrees  to  become 
tenant  of  the  before-mentioned  farm,  lands,  and  premises, 
for  the  term  and  upon  the  conditions  hereinbefore  stated, 
(and  to  he  contained  in  the  lease  and  counterpart,  to  be 
forthwith  prepared  and  executed  by  them,  at  the  joint  ex- 
pense of  the  said  A.  B.  and  C.  D.)  As  witness  th^  hands, 
«A  dayof,"&c.. 
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gagee,  who,  notwithstanding  such  lease,  might  turn 
the  tenant  out  of  possession;^  and,  on  the  other 
iiand,  a  mortgagor,  upon  redeeming,  would  be  en- 
titled to  set  aside  any  leases  granted  by  the  mort- 
gagee without  his  concurrence.^ 

It  should  not  be  overlooked  in  the  preparation  of 
such  leases,  that  the  lessee's  covenants,  if  entered 
into  with  the  mortgagor,  will  not  run  with  the  land, 
they  ought,  therefore,  to  be  entered  into  with  the 
mortgagee,  his  heirs  and  assigns,  or  as  the  mortgagor 
would,  on  redemption  and  reconveyance  of  the  pre- 
mises, become  the  assignee  of  the  mortgagee,  he 
would  in '  that  character  be  able  to  sustain  his  action 
OD  the  covenants.^ 

The  mortgagee  cannot,  of  course,  be  expected  to 
enter  into  covemints  with  the  lessee,  who  must, 
therefore,  rest  satisfied  with  the  personal  covenants 
q{  the  mortgagor. 

In  leases  prepared  under  powers,  great  care  must 
be  taken  to  comply  with  the  terms  upon  which  they 
are  authorized  to  be  granted,  for  without  such  com- 
pliance, a  lease  would  be  voidable  by  any  person 
interested  in  the  reversion  who  was  not  a  party  to 
it. 

A  lessee  has  at  law  as  absolute  a  power  of  disposi-  Restraint 
tion  over  his  estate,  as  the  owner  of  any  other  inte-  "p®°  assign- 
rest  in  property,  and,  therefore,  if  it  is  wished  to 
restrain  him  from  assigning,  a  provision  must  be  in- 
serted in  the  lease  for  that  purpose,  which,  if  intended 
to  apply  to  an  underlease,  must  be  made  expressly 

'  Keech  v.  Hale,  Dougl.  21 ;  Thunder  v.  Belcher,  1  East, 
449. 

^  Hungerford  v.  Clay,  9  Mod.  1. 

»  Webb  V,  Rnssell,  3  T.  R.  393;  Stokes  v.  Russell, 
i^ii  678.  The  observatioos  above  were  written  with  a  view 
to  the  case  of  leases  where 'the  mortgage  is  in  fee,  for  if  the 
nsortjage  were  for  a  t€rm,  as  it  would  merge  in  the  rever- 
sion on  a  reconveyance  to  the  mortgagor,  he  could  not  be 
(Considered  as  the  assignee  of  the  mortgagee's  estate. 
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to  extend  to  that  species  ofconveyaiicey'^as  an  under- 
lease is  not  considered  as  an  assignment ;  and*  on  the 
other  hand)  an  assignment  is  not  considered  a  hreack 
of  the  provision  against  underleasing. 

These  provisions  are  construed  very  strictly,  in- 
somuch that  the  restraint  against  assignment  bas 
been  held  not  to  extend  to  assignments  by  operatioo 
of  law,  unless  expressly  extended  to  them ;°  and  that 
if  licence  be  once  given,  (even  if  but  in  a  qualified 
way,  as  with  reference  to  part  of  the  land  only,)  the 
restraint  is  gone  for  ever.o  In  the  same  spirit  it 
has  been  held  that  an  assignment  subsequentlj 
avoided  by  the  bankruptcy  of  the  lessee  worked  no 
forfeiture,  and  that  if  the  lessee,  by  conveyance  iirom 
the  assignees  under  his  own  bankruptcy,  became 
entitled  to  the  lease,  he  might  thenceforUi  hoM  the 
premises  free  from  the  restraint  against  assignment^' 
and  it  has  also  been  held  that  a  deposit,  by  way  of 
mortgage,  is  not  a  breach  of  the  provision  against  as- 
signment.*^ 
Equitable  It  may  be  useful  to  mention  here,  that  the  subject 

i^hrt<u.  ""^  ^  equitable  mortgages  by  deposit  of  a  lease  has 
recently  been  the  subject  of  discussion.  In  a  case  io 
3  Brown's  Chancery  Cases,  166,  Lucas  v.  Comerford» 
it  was  decided  that  a  depositee  of  a  lease  was  oobh 
pellable  in  a  court  of  equity  at  the  suit  of  the  lesBor 
to  take  an  assignment  of  the  lease,  in  order  to  give 
the  landlord  a  remedy  at  law  against  him  on  tiie 
covenants.  This  doctrine  was  recognised  by  the 
Vice-chancellor  in  1835,'  when  he  made  a  decision  . 

"  Crusoe  v,  Bugley,  Blackst.  766 ;  3  Wills.  234 ;  IS  Ves. 
265 ;  ante,  p.  406. 

°  Doe  V,  Carter,  8  T.  R.  57 ;  Goring  v.  Warner,  7  Tin. 
Abr.  65,  pi.  9 ;  Philpot  v.  Hoare,  Amb.  480 ;  2  Atk.  219. 

®  Dumper's  case,  4  Co.  119 ;  Jones  v.  Jones,  12  Ves.  185. 

P  Doe  r.  Smith.  5  Taunt.  795. 

*  Doe  V.  Hogg,  2  Car.  and  P.,  N.  P.  cases,  160;  Doe ». 
Bevan,  3  M.  and  S.  353. 

'  Flight  V.  Bentley,  7  Sim.  149. 
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in  confonnity  with  it;  but  in  a  very  recent  case,"  he 
expressed  considerable  surprise  at  his  former  deci- 
sion, and  made  a  decree  in  direct  opposition  to  it* 
Though,  till  further  adjudication  on  the  subject,  the 
latter  case  must  be  considered  as  law,  persons  ac* 
cepting  the  deposit  of  a  lease  as  a  security  for  a 
debt,  will  do  well  to  see  that  the  rent  is  regularly 
paid,  lest  it  should  turn  out  that  all  the  security  in 
the  case  was  their  becoming  sureties  to  the  landlord 
for  his  rent. 

Upon  the  bankruptcy  of  a  lessee,  the  lease  is  not  Effect  of 
divested  out  of  him,  unless  the  assignees  elect  to  take  ^•"««'»  ^^*^' 
it,  and  consequently  his  right  to  vote  as  a  lessee  ^^  ^' 
under  the  2d  Will.  IV.,  c.  45,  would  not  be  affected 
by  the  bankruptcy  till  the  assignees  have  made  their 
election ;  and  the  lessee,  (if  the  assignees  do  not 
elect  to  take  it,)  continue  liable  to  the  rent  accruing 
subsequent  to  the  act  of  bankruptcy.* 

It  need  scarcely  be  observed,  that  where  a  pre-  stamps, 
mium  is  pcdd  for  the  granting  a  lease,  it  becomes 
liable,  (certain  particular  cases  excepted,)  not  only 
to  the  stamp,  according  to  the  amount  of  the  rent, 
but  also  to  an  ad  valorem  duty  on  the  premium,  on 
the  same  scale  as  on  the  consideration  for  a  purchase, 
in  which  light  it  is  considered. 

There  has  been  no  direct  decision  upon  the  point, 
but  it  has  always  been  considered,  and  I  cannot  be- 
lieve that  a  decision  will  ever  be  made  contrary  to 
that  opinion,  that  no  additional  stamp  is  chargeable  in 
respect  of  the  increased  rent  received  for  ploughing 
lip  pasture,  &c." 

Rents  are  in  all  cases  apportionable  where  the  Apportion- 
right  to  receive  them  changes  at  any  other  time  than  ™®"*  of  renu. 
one  of  the  reserved  days  of  payment,  either  by  the 
death  of  a  tenant  for  life,  or  the  determination  of  the 
interest  of  any  person  during  his  own  life ;  but  the 
apportionment  is  affected  differently  in  different  cir- 

•  Moors  V.  Cheat,  8  Sim.  508. 

*  Copeland  v.  Stevens,  1  Barn,  and  A.  593. 

"  See  Bythewood's  Convejaiicing  by  Jakman,  tit.  Leases. 
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cnmstances.  Thus,  under  the  15th  section  of  11th 
Geo.  II.,  cap.  19»  (explained  by  4th  Will.  IV.,  cap. 
22,  sec.  1,)  where  the  leai^e  was  determined  by  the 
death  of  the  lessee,  whether  as  being  tenant  for  life, 
or  having  as  tenant  in  tail/  or  donee  of  a  power,* 
created  a  lease,  which,  though  in  itself  invalid  from 
want  of  compliance  with  the  requisitions  which  were 
necessary  to  give  it  validity,  was  good  for  the  life 
of  the  granter,  the  representatives  of  such  lessor 
might  recover  a  proportionate  part  of  the  accraiog 
rent ;  and  under  the  same  sections,  where  the  lease 
determined  in  the  lifetime  of  the  lessee,  by  the  death 
of  any  life  or  lives  for  which  he  was  holding,  a  pro- 
portional rent  is  recoverable  by  such  lessor.  But 
under  the  2d  section  of  4th  Will.  IV^  cap.  22,  the 
apportionment  is  affected  in  a  different  way,  for  in 
order  to  free  the  tenant  from  any  questions  between 
the  lessors,  he  is  permitted  to  pay  the  whole  rent  to 
the  heir,  from  whom  the  party  entitled  to  the  pro- 
portionate part  may  recover  it.  That  act  was  passed 
on  the  I6th  June  1834,  and  is,  therefore,  applicable 
only  to  rents  reserved  by  leases  granted  after  that 
period.  It  gives  apportionment  of  rent  to  all  per* 
sons  whose  interests  are  determined  by  their  d€»th, 
or  any  other  event  during  the  continuance  of  the 
leases,  such  lease  having  been  granted  by  a  tenant 
for  life  or  in  fee,  or  under  any  power,  but  it  subjects 
such  apportioned  part  to  an  equitable  proportion  of 
the  changes  affecting  it. 

Under  these  two  acts  it  will  be  found,  that  in  all 
circumstances  where  an  express  stipulation  to  the 
contrary  has.  not  been  made,  rent  is  put  upon  the 
same  footing  as  interest,  and  that  persons  will  be 
entitled  to  it  during  the  whole  time  of  the  con- 
tinuance of  their  estate  as  if  it  had  accrued  de  die  in 
diem. 

^  Whitfield  ».  Pindar,  2  B.  C.  C.  662;  8  Yes.  311; 
Amb.  198;  1  Swanst.  356;  3  Taunt.  331. 

^  Glarkson  t;.  E.  of  Scarborough,  1  Swanst.  354;  Ex 
parte,  Smith,  ibid.  337;  Symons  ».  Symons,  6  Mad.  207. 
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MORTGAOE  IN  FEB. 


This  indeDture,  made,  &&,  between  [the  martgetgar'] 
of  the  one  part,  and  like  mortgagee]  of  the  other  part. 
[^JRecite  the  ifistrument  showing  the  mortgagor's  tithy 
and  the  contract  for  the  loanJ]  Now,  this  indenture 
witnesseth,  that,  in  parsuance  of  the  said  recited 
agreement,  and  in  consideration  of  the  sum  of  L. 
of  lawful  money  of  Great  Britain  to  the  said  , 

at  or  immediately  before  the  execution  of  these  pre- 
sents by  the  said  in  hand  well  and  truly  paid, 
the  receipt  of  which  said  sum  the  said  doth 
hereby  acknowledge^  and  of  and  from  the  same,  and 
every  part  thereof,  doth  acquit,  release,  and  dis- 
charge the  said  ,  his  heirs,  executors,  admi- 
nistrators, and  assigns,  for  ever,  by  these  presents, 
he,  the  said  ,  hath  granted,  bargained,  sold, 
released,  and  confirmed,  and  by  these  presents  doth, 
&C.,  unto  the  said  ,  (in  his  actual  possession, 
&C.,)  and  his  heirs,  all,  &c.,  and  the  reversion,  &c., 
and  all  the  estate,  &c. :  To  have  and  to  hold  the  said 
,  and  all  and  singular  other  the  premises 
hereby  granted  and  released,  or  intended  so  to  be, 
with  their  appurtenances,  unto  the  said  ,  his 
heirs  and  assigns,  to  the  only  proper  use  and  behoof 
of  the  said  ,  his  heirs  and  assigns,  for  ever ; 
subject,  nevertheless,  to  the  proviso  or  agreement  for 
redemption  and  reconveyance  hereinafter  contained  ; 
(that  is  to  say,)     [Add  proviso  for  redemption^  p. 

T 
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72  ;  covenants  for  payment  of  the  numey  ;  for  tn« 
surance^  (if  desired;)  and  for  title^p.  97 ;  and  pro- 
viso for  quiet  enjoyment  till  defatdtj  see  p.  72.  A 
power  of  sale f  ifdesired^  should  be  inserted  after  the 
covenant  for  payment^  p*  55.  J     In  witness,  &c. 

MORTGAGE  OF  COPYHOLDS. 

• 

This  indenture,  made,  &c.  {Recite  the  mart- 
gagof^s  title^  and  agreement  for  loan.']  Now,  this 
indenture  witnesseth,  that,  in  consideration,  &c.,  he, 
the  said  [mortgcLgor^']  doth  hereby,  for  himself,  his 
heirs,  executors,  and  administrators,  covenant,  pro- 
mise, and  agree,  with  and  to  the  said  {mortgagee^ 
his  heirs,  executors,  administrators,  and  assigns,  that 
he,  the  said  [mortgagoTy']  and  his  heirs,  and  all  and 
every  other  proper  and  necessary  parties,  shall  and 
will,  at  the  costs  and  charges  of  the  said  [mort- 
gagory"]  his  heirs,  executors,  or  administrators,  at 
the  next  general  or  other  court  that  shall  or  may  be 
holden  for  the  said  manor  of  ,  well  and  effec- 

tually surrender,  or  cause  and  procure  to  be  well  and 
effectually  surrendered,  either  in  person  or  by  at- 
torney,' into  the  hands  of  the  lord  or  lords,  lady  or 
ladies,  for  the  time  being  of  the  said  manor,  or  other- 
wise convey  and  assure,  according  to  the  custom 
thereof,  [>4//,  Sfc^  as  in  the  case  of  an  absolute 
conveyance  of  copyholds  j  see  p.  386.]  To  the  use, 
intent,  and  purpose  that  the  said  [mortgageet]  his 
heirs  or  assigns,  shall  and  may  be  duly  admitted 
tenant  of  the  same  messuages,  lands,  and  premises, 
hereby  covenanted  to  be  surrendered,  or  intended 
so  to  be,  with  their  appurtenances :  To  hold  the  same 
to  him,  the  said  [mortgagee,']  his  heirs  and  assigns,  for 
ever,  at  the  will  of  the  lord,  according  to  the  custom 
of  the  said  manor,  subject  only  to  the  rents,  suits,  and 
services  therefore  due  and  of  right  accustomed,  and 
subject  also  to  the  proviso  or  agreement  for   re- 

■  If  these  words  are  not  inserted,  the  mortgagee  may  ob' 
ject  to  a  surrender  hy  attorney,  ante,  p.  205. 
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demption  next  hereinafter  contained,  (or)  [subject  to 
a  proviso  or  condition  to  be  contained  in  the  said 
surrender  for  making  void  the  same  on  payment  by 
the  said  [mortgagor,^  his  heirs,  executors,  admini- 
strators, or  assigns,  of  the  said  sum  of  L. 
with  interest  for  the  same  after  the  rate  of  L. 
for  every  L.100  per  annum,  at  the  time  therein  men- 
tioned for  payment  thereof:]  And  it  is  hereby  agreed 
and  declared  between  and  by  the  parties  hereto,  that 
he,  the  said  [martgagory']  his  heirs  and  assigns,  shall 
and  will  stand  and  be  seised  or  possessed  of  the  same 
messuages,  lands,  and  premises  in  the  meantime,  and 
until  the  same  shall  be  well  and  effectually  surren- 
dered, and  the  said  lmortgage€y'\  his  heirs  or  assigns, 
admitted  thereto,  in  trust  for  the  said  [mortga' 
gee,']  his  heirs,  executors,  administrators,  or  assigns, 
for  securing  to  him  and  them  the  repayment  of  the 
said  sum  of  L.  and  interest,  according  to 

the  true  intent  and  meaning  of  these  presents. 
[Add proviso  for  redemption,  poioer  of  sale,  covenants 
for  payment  and  for  title^  and  proviso  for  enjoyment 
till  defauity^  pp.  72,  97>  55.]     In  witness,  &c. 

A  CONCISE  MORTGAGE  WITH  TRUSTS  FOR  SALE. 

This  indenture,  made,&c.,  between  A.B.,  [the  mort- 
gagor,'\  of  the  one  part,  and  CD.,  \the  mortgagee,'] 
of  the  other  part.  [Insert  such  recitals  as  are  neces^ 
sary  to  show  the  mortgagor's  title,  and  recite  the  con^ 
tract  far  loan,  then  convey  the  property  to  the  mort' 
gageCf  as  in  other  conveyances.  Habendum,  ]  upon 
trust,  nevertheless,  that  if  the  said  A.  B.,  his 
heirs,  executors,  administrators,  or  assigns,  shall 
pay,  or  cause  to  be  paid,  unto  the  said  C.  D.,  his  exe- 
cutors, administrators,  or  assigns,  the  sum  of  L. 
of  lawful  British  money,  with  interest  for  the  same 
afler  the  rate,  &c.,  on,  &c.,  without  any  deduction  or 
abatement  whatsoever,  then,  and  in  such  case,  he,  the 
said  C.  D.,  his  or  assigns,  shall  and  will,  at  the 

^  This  form  is  applicable  to  copyholds  of  inheritance,  but 
may  be  easily  adapted  to  all  other  copyholds. 
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request,  costs,  and  charges  of  the  said  A.  B.,  bis 
heirs,  executors,  administrators,  or  assigns,  reconvey 
and  re-assure  the  said  hereditaments  and  premises 
unto  him  or  them,  or  as  he  or  they  shall  direct  or 
appoint,  free  from  all  incumbrances  to  be  created 
by  the  said  C.  D.,  his  executors,  administrators,  or 
assigns,  in  the  meantime ;  but  if  default  shall  be  made 
in  payment  of  the  said  sum  of  L.  and  interest, 

or  any  part  thereof  respectively,  at  the  time  and  in 
Trusts  for  manner  aforesaid,  then  upon  trust  that  he,  the  said 
C.  D.,  his  heirs,  executors,  administrators,  or  as- 
signs, shall  and  do,  at  any  time  thereafter,  as  he  or 
they,  in  his  or  their  discretion,  shall  think  fit,  without 
any  further  or  other  authority  of  the  said  A.  B^  his 
heirs,  executors,  administrators,  or  assigns,  absolutely 
sell  and  dispose  of  the  said  messuages  and  other  he* 
reditaments  and  premises  hereby  or  intended  so 
to  be,  or  any  part  thereof,  either  together  or  in  par- 
cels, and  either  by  public  auction  or  private  contract, 
to  any  person  or  persons  whomsoever,  under  and  sub- 
ject to  such  conditions  of  sale,  or  other  conditions, 
stipulations,  or  agreements,  as  he  or  they  shall,  in  his  or 
their  uncontrolled  discretion,  think  proper  ;  with  fall 
power  to  buy  in  the  said  premises,  or  any  part  thereof, 
at  any  such  auction,  and  afterwards  to  sell  the  same 
in  any  of  the  ways  aforesaid ;  ai^d  shall  and  do,  on  soch 
sale  or  sales,  make  and  execute  all  such  deeds,  as- 
signments, conveyances,  and  assurances,  as  shall  be 
deemed  requisite  and  necessary  to  complete  the 
same ;  and  also  give  and  sign  good  and  sufficient 
receipts  and  discharges  for  the  moneys  to  be  received 
by  such  sale  or  sales  to  the  purchaser  or  purchasers  of 
the  said  premises,  or  any  part  thereof,  who,  paying 
such  mone3%  andtakingsuch  receiptor  receipts  for  the 
same,  shall  not  afterwards  be  obliged  to  see  to  the 
application,  or  be  answerable  or  accountable  for  the 
misapplication  or  non-application  of  the  same,  or  any 
part  thereof;  and  upon  further  trust  that  the  said  CD., 
his  heirs,  executors,  administrators,  or  assigns,  shall 
and  do  stand  possessed  of  and  interested  in  the  moneys 
which  shall  arise  by  such  sale  or  sales,  In  trust,  io  the 
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first  place,  to  retain  and  pay  himself  and  themselves 
thereout  all  such  costs,  charges,  and  expenses,  as  he 
or  they  shall  or  may  bear,  sustain,  or  be  put  unto,  in 
or  about  the  making  and  completing  such  sale  or  sales, 
or  otherwise,  in  or  about  the  execution  of  the  trusts 
hereby  in  him  or  them  reposed ;  and,  in  the  next  place, 
retain  and  satisfy  to  him  and  them  the  said  sum  of 
L.  With  all  interest  then  due  for  the  same,  and 

all  costs  and  expenses  occasioned  by  the  non-payment 
thereof ;  and  shall  and  do  pay  the  surplus  (if  any)  of 
such  moneys  unto  the  said  A.  B.,  his  heirs,  executors, 
administrators,  or  assigns.  [  Add  covenants  for  pay^ 
mentp  and  for  title^  or,  if  brevity  is  an  object^  only  the 
covenants  for  quiet  enjoyment  and  for  further  as* 
surance,  p*  97*]     In  witness,  &c. 

TRANSFER'  OF  A  MORTGAGE  WHERE  THE  MORTGAGOR 
CONCURS,  AND  A  FURTHER  SUM  IS  ADVANCED. 

This  indenture,  made,  &c.,  between  \^the  mart' 
gagee"]  of  the  first  part,  [the  mortgagor"]  of  the  second 
part,  and  [the  assignee']  of  the  third  part.  [Recite 
the  mortgage.]  And  whereas  the  said  principal  sum 
of  L.  still  remains  due  and  owing  upon  the 

before  in  part  recited  securities,  together  with  L. 
for  arrears  of  interest  thereon,  [or]  but  all  interest 
for  the  same  hath  been  duly  paid  up  to  the  day  of 

'  It  is  recommended  in  all  cases  of  assignment  of  mort-  Wheu  the 
gages,  to  make  the  mortgagor  (if  possible)  a  party ;  for>  mortgagor 
althoagh  it  is  not  absolutely  necessary  upon  a  simple  trans-  ^  *: *  * 
fer,  where  no  further  sum  is  advanced,  yet  it  fumislfes  assignment. 
BTidence  of  the  mortgage-money  remaining  due.  No  further 
sum  advanced  by  the  assignee  will  carry  interest,  nor  can 
any  part  of  the  interest  be  made  principal,  without  the 
mortgagor  becoming  a  party.  (4  Ves.  118,  126,  128;  1 
Vem.  168.) 

In  the  mere  transfer  of  a  mortgage,  where  no  further  sum 
is  advanced,  the  principal  object  is  the  assignment  of  the 
debt,  which  is  a  chose  in  action,  and  must  be  sued  for  in  the 
assignor's  name ;  therefore  a  power  of  attorney  for  that  pur- 
pose must  be  inserted  in  such  transfer.  (See  Matthews  v. 
Walwyn,  1  Ves.  128;  and  ante,  p.  286.) 
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the  date  hereof.  And  whereas  the  said  [mortgagee] 
havipg  called  in,  and  required  payment  of  the  ssdd 
sum  of  L.  and  interest,  the  said  [mortgager] 

being  unable  to  discharge  the  same  out  of  his  own 
moneys,  hath  requested  the  said  [asHgnee]  to  ad- 
vance and  lend  him  the  sum  of  L.  for  such 
purpose,  and  to  supply  his  other  occasions,  which  he 
hath  consented  to  do,  upon  having  the  repayment 
thereof  secured  to  him,  with  interest  for  the  same,  in 
manner  hereinafter  mentioned  :  Now,  this  indenture 
witnesseth,  that,  in  pursuance  of  the  said  recited 
agreement  in  this  behalf,  and  in  consideration  of  the 
sum  of  L.      of,  &c.,  by  the  said  [assignee]  to  the  said 
[mortgagee,]  at  the  request,  and  by  the  direction  of 
the  said  [mortgagorf]  testified  by  his  being  a  party 
to  and  executing  these  presents,  at  or  immediately 
before  the  execution  of  these  presents,  in  hand  well 
and  truly  paid,  the  receipt  of  which  said  sum  the 
said   [mortgagee]    doth  hereby   acknowledge,  and 
doth  declare  and  admit  the  same  to  be  in  fiill  for 
the  absolute  discharge  of  all  principal,  interest,  and 
other  moneys  due  and  owing  to  him  the  said  [«»or/- 
gagee]  on  the  hereinbefore  in  part  recited  securities ; 
and  of  and  from  the  same  sum,  and  every  part  thereof 
doth   acquit,  release,  and  discharge  the  said  [as- 
signee,] and  also  the  said  [mortgagor,]  and  each  of 
them,  and  each  of  their  heirs,  executors,  administra- 
tors, and  assigns,  for  ever  by  these  presents :  And  also 
in  consideration  of  the  sum  of  L.             ,  residue  of 
the  said  sum  of  L.               by  the  said  [assignee]  to 
the  said  [mortgagor]  in  hand  well  and  truly  paid, 
tiie  receipt  of  which  said  sum,  and  also  the  payment, 
in  manner  aforesaid,  of  the  said  sum  of  L. 
making  together  the  said  sum  of  L.  ,  he,  the 
said  [mortgagor,]  doth  hereby  acknowledge,  and  of 
and  from  the  same  sum,  and  every  part  thereof,  doth 
acquit,  release,  and  discharge  the  said  [assignee,]  his 
heirs,  executors,  administrators,  and  assigns,  for  ever 
by  these  presents ;  he,  the  said  [mortgagee,]  at  the 
request,  and  by  the  direction  of  the  said  [mortgO' 
gor,]  testified  as  aforesaid,  hath,  &c.,  and  he,  the 
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said  [mortgiigory']  hath,  &c.  [^After  cofweying  the 
propertyy  add  the  covenants,  provisoeSy  and  powers 
applic^le  to  primary  mortgages^  with  a  covenant  by 
the  mortgageey  that  he  has  done  no  act  to  incum- 
her/]     In  witness,  &c. 


ASSIGNMENT  OP  A  MORTGAGE  WHERE    THE    MORT- 
GAGOR IS  NOT  A  PARTY. 

This  indenture,  made,  &c.,  between,  &c.  [Recite 
the  mortgage  deed,"]  And  whereas  the  said  principal 
sam  of  L.  is  now  due  and  owing  to  the  said 

[mortgagee^']  upon  the  before  in  part  recited  security, 
together  with  the  sum  of  L.  for  arrears  of  in- 

terest thereon.*  And  whereas  the  said  [assignee^  hath, 
at  the  request  of  the  said  {mortgageey']  agreed  to  pay 
off  and  discharge  to  him,  the  said  [mortgagee,']  the  said 
sum  of  L.  ,  so  due  and  owing  to  him,  upon  the 


*  This  form  is  preferable  for  its  simplicity^  but  it  is  thought 
by  some  persons  that  if  it  is  used,  an  ad  valorem  duty  must 
be  paid  on  the  whole  sum ;  and  that  to  save  that  duty  upon 
the  sum  already  charged,  the  mortgagee  must  assign  the  debt, 
&c.,  as  in  an  assignment  where  the  mortgagor  does  not  join ; 
and  the  covenant  of  the  mortgagor  be  confined  to  the  further 
sum,  as  in  the  case  of  a  further  charge,  which  will  be  the 
character  of  the  transaction  between  the  mortgagor  and  as- 
signee ;  but  some  writers  contend,  that  even  if  both  sums  are 
amalgamated  and  secured  by  covenants,  powers,  and  trusts 
applicable  to  the  united  sums,  an  ad  valorem  duty  would  on- 
ly be  payable  on  the  additional  sum  secured ;  and  the  editor 
concurs  in  this  opinion.  See  Coventry  on  Stamps,  and 
jmt.  p.  667. 

*  If  the  mortgagor  joins,  add,  "as  he,  the  said  \mortga* 
907^"]  doth  hereby  acknowledge  ;'*  and  where  he  does  not  join, 
immediate  notice  of  the  assignment  should  be  given  to  him, 
as  any  payments  made  by  him  to  the  original  mortgagee, 
without  notice  of  the  assignment,  would  be  valid ;  Norrish 
V.  Marshall,  5  Mad.  475 ;  Williams  v.  Sorrel,  4  Ves,  389. 
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hereinbefore  in  part  recited  securities,  and  to  take  an 
assignment  and  transfer  of  the  said  debt  or  sum  of 
L.  9  and  the  securities  for  the  same,  in  manner 

hereinafter  mentioned.  Now,  this  indenture  witness- 
eth,*  that,  in  consideration,  &&,  he,  the  sud  [mortgO' 
geei]  hath  bargained,  sold,  and  assigned,  and,  &c^  unto 
the  said  [assigneey'l  his  executors,  administrators,  and 
assigns,  all  that  the  said  sum  of  L.  so  secured 

to  the  said  \rnortg€igee\  by  the  siCid  in  part  recited 
indenture  of  as  hereinbefore  mentioned,  to- 

gether with  the  said  sum  of  L.  so  due  and 

owing  for  interest  thereon,  and  all  interest  hence- 
forth to  become  due  for  the  same ;  and  all  the  right, 
title,  interest,  property,  claim,  and  demand  whatso- 
ever, both  at  law  and  in  equity,  of  him,  the  said 
[mortgagee^']  in,  to,  or  out  of  the  principal  and  interest 
moneys  and  premises  hereby  assigned,  or  intended 
so  to  be,  [together  with  full  power  and  authority,  in 
the  name  or  names  of  the  said  [mortgagee^']  his  exe- 
cutors, or  administrators,  but  at  the  proper  costs  and 
charges  of  the  said  [assigneey"]  his  executors,  admi- 
nistrators, or  assigns,  to   commence,  institute,  and 
prosecute  all  such  actions,  suits,  and  other  proceed- 
ings, whether  at  law,  in  equity,  or  otherwise,  as  may 
be  necessary  for  the  recovery,  compelling  payment, 
and  receiving  the  said  principal  and  interest  moneys 
intended  to  be  hereby  assigned,  or  any  part  or  parts 
thereof  respectively ;  and  to  give,  sign,  and  execute 
effectual   releases,  acquittances,  and  discharges  for 
the  same.]      To  have,  hold,  receive,  and  take  the 
said  principal  and  interest  moneys,  and  all  and  sin- 
gular other  the  premises  hereby  assigned,  or  intend- 
ed so  to  be,  and  every  part  thereof,  unto  the  said 
!'cL8signe€i\  his  executors,  administrators,  and  assigns, 
or  his  and  their  own  absolute  use  and  benefit 
[  Where  a  power  ofaitomey  ti"  adopted^  as  is  usual 
on  large  transactions^  insert  it  hercy  and  then  omit 

See  note  to  p.  439. 
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the  part  between  brackets^  And  this  indenture 
further  witnesseth.  [Here  add  an  assignment  of  the 
fMTtgaged  premises,  concluding  the  habendum  as 
foUowsJ]  But  subject  to  such  right,  title,  and  equity 
of  redemption,  as  the  same  messuages,  &c.,  under 
and  by  virtue  of  the  said  in  part  recited  indenture  of 
mortgage  of  are  subject  and  liable  to :  *  And  the 
said  [mortgagee']  doth  hereby,  for  himself,  his  heirs, 
executors,  and  administrators,  covenant,  promise,  and 
agree,  with  and  to  the  said  [assignee,']  by  these  presents, 
in  manner  following ;  (that  is  to  say,)  that  he,  the  said 
[mortgagee,]  hath  not  received  the  aforesaid  sum  of 
L.  or  any  part  thereof;  but  that  the  same 

sum  is  still  due  and  owing  to  him,  on  the  said 
recited  securities :   And  further,  &c.,  ladd  covenant 
that  he  has  not  irmumbered,  p.  69*]     In  witness,  &c. 


CONVERSION  OF  A  MORTGAGE  FOR  A  TERM  INTO  A 
MORTGAGE  IN  FEE  ON  A  TRANSFER,  THE  TERM 
BEING  ASSIGNED  TO  ATTEND  THE  INHERITANCE." 

This  indenture,  made,  &c.,  between  [the  mort- 
gagor] of  the  first  part,  [the  mortgagee]  of  the 
second  part,  [the  assignee]  of  the  third  part,  and  [the 
trustee]  of  the  fourth  part.  [Recite  the  mortgage, 
the  amount  due  on  it,  and  the  agreement  with  the 
assignee.]  Now,  this  indenture  witnesseth,  that,  in 
pursuance  of  the  said  recited  agreement  in  this  behalf, 
and  in  consideration  of  the  sum  of  L.  by  the 

'  This  covenant  is  of  importance  where  the  mortgagor  is 
not  a  party,  as  the  assignee  takes  subject  to  the  account 
existing  between  the  mortgagor  and  mortgagee ;  Bradwell 
V.  Catchpole,  3  Swan.  79,  n. ;  Chambers  t;.  Goldwia,  9  Yes. 
264. 

'  If  the  term  is  a  modem  one,  and  it  should  be  thought 
advisable  to  merge  it,  this  form  may  be  easily  adapted  for 
that  purpose ;  the  mortgagee  joining  in  the  conveyauce  of 
the  fee,  and  the  second  witnessing  part  being  omitted  al- 
together. 
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said  [assignee]  paid  to  the  said  [morigageey']  as  here- 
inafter mentioned ;  and  also  in  consideration  of  the 
sum  of  10s.  by  the  said  [assignee']  now  paid  to  the 
said  [mortgagor^']  the  receipt  whereof  is  hereby  ac- 
knowledged, he,  the  said  [mortgagor^']  hath  granted, 
bargained,  sold,  released,  and  confirmed,  and,  &c., 
unto  the  said  [assignee,"]  (in  his  actual  possession, 
&c.,)  and  to  his  heirs  and  assigns,  all,  &c.  [  The  re- 
mainder of  this  witnessing  party  including  the  proviso 
for  redemption,  power  of  sale,  covenants  for  title,  mil 
belike  other  mortgages;  then  add,]  And  this  inden- 
ture further  witnesseth,  that,  in  consideration  of  the 
sum  of  L.  by  the  said  [assignee,]  at  the  request 

and  by  the  direction  of  the  said  [mortgagor,]  testi- 
fied, &c.,  to  the  said  [mortgagee,]  in  hand,  &c.,  the 
receipt,  &c.,  and,  &c.,  [insert  a  nominal  consideration 
paid  hy  the  trustee  ;]  he,  the  said  [mortgagee^  at  the 
request  and  by  the  direction  of  the  said  [mortgagor^ 
and  upon  the  nomination  of  the  said  [assignee^  testi- 
fied, &c*,  hath  bargained,  sold,  assigned,  transferred, 
and  set  over,  and,  &c^  unto  the  said  [trustee^  all  and 
singular  the  said  [messuages,  lands,  and  premises,] 
comprised  in,  and  demised  by,  the  said  hereinbefore 
in  part  recited  indenture  of  mortgage  of 
being  the  hereditaments  hereinbefore  described,  and 
hereby  granted  and  released,  or  intended   so  to  be, 
with   their  several  rights,  members,   and   appurte- 
nances ;  and  all  the  estate,  &c.:  To  have  and  to  hold 
the  said  messuages,  lands,  and    other  the  premises 
hereby   assigned,  or  intended  so  to  be.  with  their 
appurtenances,  unto  the  said  [trustee^  his  executors, 
administrators,  and  assigns.  Tor  and  during  all  the 
rest,   residue,  and  remainder  of  the  said   term  of 
years  now  to  come  and  unexpired,  and 
all  other  the  estate,  term,  and  interest  of  the  said 
[mortgagee^    therein    freed    and    absolutely  dis- 
charged of  and  from  the  said  sum  of  L.  and 
interest,  and  all  other  the  moneys  secured  by  the 
said  indenture   of  mortgage  as  hereinbefore  men- 
tioned ;  but  nevertheless  in  trust  for  the  said  [of- 
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signee^']  his  executors,  administrators^  and  assigns,  for 
better  and  more  effectually  securing  to  him  and 
them  the  said  principal  sum  of  L.  ,  and  inte«> 

rest  and  other  moneys  hereby  secured,  or  intended  so 
to  be ;  and  for  that  purpose  to  assign  and  dispose  of 
the  same  term  and  premises,  from  time  to  time,  as 
he  or  they  shall  direct  or  appoint,  and  subject 
thereto.  In  trust  for  the  said  {mortgc^or^l  his  heirs, 
appointees,  and  assigns,  and  to  wait  upon  and  attend 
the  reversion,  freehold,  and  inheritance  of  the  same 
premises.  [^^Add  a  covenant  by  mortgagee  that  he 
has  done  no  act  to  incumber,  89-]      In  witness,  &c. 

MOBTGAGE   OF   LEASEHOLDS   FOR    YEARS. 

This  indenture,  made,  &c«,  between  [the  mort*  Parties. 
gagor,'\  of,  &c.,  of  the  one  part,  and  \the  mortgagee^'] 
of,  &C.,  of  the  other  part.  \Recite  the  original  leascy 
{see  jE7.  33,)  and  recite  the  mesne  assignmeniSy  (or 
say,  "  by  divers^^  S^c,  as  in  p,  32,  showing  the  ori- 
ginal lease  and  the  last  assignment ;)  a?id  recite  the 
contract  far  the  loan,  see  p.  26.]  Now,  this  in-  Tegtatum. 
denture  witnesseth,  that,  in  pursuance  of  the  said 
agreement,  and  in  consideration,  &c.,  he,  the  said 
[mortgagor,']  hath  granted,  bargained,  sold,  assigned, 
transferred,  and  set  over,  and  by  these  presents  doth, 
&c.,  unto  the  said  \mortga{/eei\  his  executors,  admi- 
nistrators, and  assigns,  all,  &c.,  comprised  in  and 
demised  by  the  said  recited  indenture  of,  &c«,  and 
assigned  to  the  said  [mortgagor,\  as  aforesaid,  with 
their  and  every  of  their  appurtenances,  and  all  the 
estate,  right,  title,  interest,  term,  and  terms  of  years 
yet  to  come  and  unexpired,  property,  claim,  and  de- 
mand •whatsoever  of  him,  the  said  [mortgagor ^"^  of, 
in,  or  to  the  same,  or  any  part  or  parcel  thereof,  both 
at  law  and  in  equity.  To  have  and  to  hold  the  said,  Habendum. 
&C.,  hereby  assigned,  or  intended  so  to  be,  with  their 
appurtenances,  unto  the  said  [mortgagee,"]  his  execu- 
tors, administrators,  and  assigns,  for  and  during  all 
the  rest,  residue,  and  remainder  yet  to  come  and  un- 
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Covenants. 


expired  of  the  said  term  of,  &c^  and  all  other  the 
estate,  term,  and  interest  of  the  said  [mortgagor^']  of 
and  in  the  same  ;  subject  nevertheless  to  the  payment 
of  the  rent  thereby  reserved,  and  the  performance 
of  the  covenants  and  agreements  therein  contained, 
(which,  from  the  25th  day  of  March  last  past,  are  or 
ought  to  be  paid,  performed,  fulfilled,  and  kept,  for 
and  in  respect  of  the  said  premises ;)  and  subject 
ProTigo  for  "7  also  to  the  proviso  or  condition  for -redemption 
redemption,  hereinafter  contained ;  (that  is  to  say,)  provided,  &c 
\_Add  a  proviso  for  redemptionyV,  72,  and  covenants 
by  the  mortgagor  for  payment  of  the  mortgage^money 
and  interest^  p.  97,  that  the  lease  is  validy  as  in  p,  94, 
(commencing with  thewordSf  "  That  thesiud  hereinbe- 
fore recited  lease,"  Bcc^withoui  the  preliminary  quali- 
fication, which  is  always  omitted  in  mortgages,)  and 
other  covenants  for  title,  p.  95.]  And  further,  that  he, 
the  said  [mortgagor,']  his  heirs,  executors,  or  admini- 
strators, shall  and  will,  from  time  to  time,  so  long  as 
any  principal,  interest,  or  other  moneys  shall  remain 
due  on  the  security  intended  to  be  hereby  made, 
pay*  perform,  and  keep  the  rents,  covenants,  and 
agreements,  in  and  by  the  said  in  part  recited  in- 
denture of  lease  reserved  and  contained,  oo  tbe 
lessee's  or  assignee's  part  to  become  due  and  pay- 
able, and  to  be  performed  and  kept,  for  or  in  re- 
spect of  the  said  leasehold  premises,  or  any  part 
thereof.  [^Jf  required,  add  covenant  for  keeping  the 
premises  insured,  see  form,  p.  98,  which,  if  the  in- 
surance has  not  been  actually  effected,  will  require 
to  be  varied  in  the  commencement,  for  which,  see  p. 
1 08  ;  and  add  proviso  for  mortgagor  to  enjoy  till 
default,]     In  witness,  &c. 


FURTHER  CHARGE.' 


PartieB.*] 


This  indenture,  made,  &c.,  between  [the  mort- 


When  by  in-      t  The  further  charge  is  frequently  made  by  indorsement 
dr.r«.m«nf       ^p  ^jjjgj,  p^rpose  this  precedent  may  be  easily  altered. 
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gagor]  of  the  one  part,  and  [the  mortgagee]  of  the 
other  part.    \_Eecite  the  mortgage^  that  the  mortgage'  Eedui. 
money  is  still  due^  and  agreement  for  further  loan*] 
Now,  this  indenture  witnesseth,  that.  In  considera-  Tettetmn. 
tioD,  &c^  he,  the  said  Imortgagorf]  for  himself,  his 
heirs,  executors,  and  administrators,  doth  covenant, 
grant,  declare,  and  agree  with  and  to  the  said  [mart' 
gagee,']  his  executors,  administrators,  and  assigns,  in 
manner  following ;  (that  is  to  say,)  that  all  and  sin-  charge, 
gular  the  said  messuage,  &c.,  described  in  the  said 
recited  indenture  of  mortgage,  with  their  appurte- 
nances, shall  stand  and  be  chargeable  with,  and  con- 
tinue and  be  a  security  unto  him,  the  said  [mort' 
gagee,"]  his  executors,  administrators,  and  assigns, 
not  only  for  the  payment  of  the  said  sum  of  L. 
and  interest  respectively  secured  by  the  said  recited 
indenture,  as  aforesaid,  but  also  for  the  payment  of 
the  said  sum  of  L.  now  [or  since]  advanced 

by  him  as  aforesaid,  with  interest  for  the  same  after 
tbe  rate  of  L.  per  cent,  per  annum,  until  paid. 

And  that  the  said  messuage,  &c,  shall  not  be  re- 
deemed, or  redeemable,  either  at  law  or  in  equity, 
until  as  well  the  said  sum  of  L.  and  interest, 

as  also  the  said  sum  of  L.  and  interest, 

together  with  all  costs,  charges,  damages,  and  ex- 
penses, occasioned  by  or  in  relation  thereto,  shall  be 
fully  paid  and  satisfied  unto  the  said  Imortgagee^^ 
his  executors,  administrators,  and  assigns,  according 
to  the  true  intent  and  meaning  of  these  presents.' 
[Add  covenants  from  mortgagor  for  payment  of  the  covenants. 
further  sum  and  inter  ext,  p,  97,^  and  short  covenants 

'  On  a  day  named,  or  **  upon  lawfiil  demand  made  to  him  covenant, 
or  them  by  the  said  (mortgagee,)  his  executors,  adminl- 
strators,  or  assign,  for  that  purpose." 

'  If  there  be  a  power  of  sale  in  the  mortgage,  add,  "  And  when  a  power 
further^  that  the  said  premises,  and  every  of  them,  shall  be,  of  sale, 
and  they  are  hereby  made  subject  and  liable  to  the  same,  or 
the  like  power  of  sale,  and  other  powers  and  remedies,  for 
payment  of  the  said  simi  of  L*  ,  as  the  same  premises 

are  by  the  said  recited  indenture  of,  &c.,  subject  or  liable  to. 
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tkai  he  haih  not  incumbered^  and  far  further  as- 
surdnee^  see  pp.  89  and  100.]     In  witness^  &c.^ 


Tarties. 


Recital. 


MORTGAOB  BY   A   TENANT    IN  TAIL,  WITH  TBB  CON- 
SENT OF  THE  PBOTBCTOB.* 

This  indenturei  made,  &c.,  between  A.  B.,  of,  &c«, 
(eldest  son  and  heir  of  the  body  of  C.  B.,  of,  &&, 
Esq.,)  of  the  first  part ;  the  said  C.  D.,  of,  &c^  [theprch 
tectoTf]  of  the  second  part;  and  Ithe  mortgagee^]  of, 
&C.,  of  the  third  part.  Whereas»  [^Recite  the  instru- 
ment crecUing  the  entail;  andrecite  the  contract  for  the 


brances. 


in  default  of  payment  of  the  before-mentioned  sum  of  L.  ; 
and  in  case  of  such  sale  or  sales,  the  moneys  to  arise  thereby 
shall  be  chargeable  with,  and  be  applicable  and  applied  as 
well  in  payment  of  the  said  sum  of  L .  as  of  the  before- 

mentioned  sum  of  L.  ,  and  interest  thereon." 

Covenant  i  This  covenant  may  begin  thus  :  "  And  also  that  he,  the 

»lt!?«l*°°^"*'  ^^  [mortgagor,']  hath  not  parted  with,  or  otherwise  dis- 
posed of,  his  equity  of  redemption,  or  right  to  redeem  the 
premises  comprised  in  the  said  recited  indenture  of  mort- 
gage, nor  at  any  time  heretofore  since  the  execution  of  the 
same  indenture,  made,  done,  &c.,  any  act,"  &c.,  to  in- 
cumber. 

k  The  mortgagee  having  the  estate  already  vested  in  him, 
no  further  conveyance  is  necessary,  it  being  only  requisite  to 
recite  the  security ;  and  then,  after  stating  that  themoiey 
remains  due,  and  acknowledging  the  receipt  of  the  further 
sum  advanced,  the  mortgagor  should  covenant  that  the 
mortgaged  premises  shall  be  a  security  as  well  for  the  sum 
already  secured  as  for  the  further  advance ;  and  add  a  de- 
claration by  him  that  the  premises  shall  iiot  be  redeemed  or 
redeemable  until  the  two  several  sums  are  paid;  with  a 
covenant  for  payment  of  the  further  sum,  and  with  covenants 
that  the  mortgagor  hath  done  no  act  (since  the  execution  of 
the  mortgage)  to  inctunber ;  and  to  further  assure  the  pre- 
nuses.    (See  p.  100.) 

^  If  the  mortgagor  be  tenant  in  tail  in  possession,  redte 
the  deed,  or  will,  creating  the  estate  tail,  the  contract  for 
the  loan,  and  omit  the  recital  as  to  the  protector's  consent. 


The  form  of 
a  further 
charge. 
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loan.}  "[And  whereas  the  said  C  D,,  in  order  to  enable  R««4t»i  of 
the  said  A.  B.  to  make  an  eflPectual  security  for  the  Z^^!" 
said  sum  of,  &c.,  and  interest,  as  against  all  persons 
claiming  in  remainder  or  reversion  expectant  on  the 
estate  tail  of  the  said  A.  B.,  of  and  in  the  lands  and 
hereditaments  hereinafter  described,  and  intended  to 
be  hereby  granted  and  released,  hath  agreed  to  join 
in  these  presents,  for  the  purpose  of  testifying  his 
consent  to  the  conveyance,  and  disposition  intend- 
ed to  be  hereby  made.]  Now,  this  indenture  wit-  Testatum, 
nesseth,  that,  in  pursuance  and  performance  of  the 
said  recited  agreement,  and  in  consideration  of  the 
sum  of,  &c.,  the  receipt,  &c.,  he,  the  said  A.  B.,  [with 
the  consent  and  approbation  of  the  said  C.  B.,  as 
such  protector  as  aforesaid,  testified  by  his  being  a 
party  to,  and  executing  these  presents,]  hath  granted, 
bargained,  sold,"  disposed  of,  and  confirmed,  and  by 
these  presents  intended  to  be  forthwith  enrolled  in 
her  Majesty's  High  Court  of  Chancery,  doth,  &c., 
unto  the  said  [nwrtgagee,']  and  his  heirs,  all  that 
the  remainder  of  him,  the  said  A.  B.,  expectant  on 
the  decease  of  the  said  C.  B.,  of  and  in  all,  &c.,  to- 
gether with  all  houses,  &c.,  and  the  reversion,  &:c., 
and  all  the  estate,  &c.,  to  have  and  to  hold  the  said 
remainder  lands,  &c.,  subject  [and  without  prejudice] 

The  testatum  will  be  as  in  the  above  precedent,  varied  to 
suit  an  estate  in  possession,  with  the  usual  proviso  and 
covenants. 

"*  If  the  consent  of  the  protector  has  been  obtained  by  a 
separate  instrument,  recite  such  deed ;  and  omit  the  above 
recital,  and  the  other  parts  within  brackets.  (For  the  de- 
finition of  the  protector,  see  3  and  4  Will.  IV.,  c.  74,  s. 
22,  ante ;  and  for  his  powers,  s.  34  of  the  same  act ;  and  see 
Observations  on  the  Protectorate,  post.  p.  591.) 

'  The  conveyance  by  way  of  mortgage  is  taken  by  bar- 
gain and  sale,  as  the  deed  must  be  enrolled,  and  therefore 
the  expense  of  the  lease  for  the  year  is  saved.  [The  enrol- 
ment must  be  in  Chancery  within  six  calendar  months  after 
its  execution,  3  and  4  Will.  IV.,  c.  74,  s.  41  :  seean^e,  p. 
365  and  158.] 
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to  the  rights  of  the  said  C.  D^  to  exercise  all  or  any 
of  the  powers  and  authorities  now  vested  in  him,  in 
respect  of  his  said  estate  for  life,  of  and  in  the  here- 
inbefore mentioned  hereditaments  and  premises,  or 
otherwise  howsoever,  unto  and  to  the  use  of  the  sdd 
[mortgagee,']  his  heirs  and  assigns  for  ever,  freed 
and  absolutely  discharged  from  the  estate  tail  of  tbe 
said  A.  B.,  and  all  other  estates  tsdl,  remainders,  re- 
versions, limitations,  and  conditions,  thereupon  ex- 
pectant or  depending ;  but  subject,  nevertheless,  to 
the  proviso  or  agreement  for  redemption  of  the  said 
remainder  hereditaments  and  premises  hereinafter 
contained ;  (that  is  to  say,)  [Add  proviso  for  re- 
dempHoHy  p.  72 ;  covenant  for  paymenij  p.  91 ; 
powers  ofsale,  p,  55 ;  covenants  for  titles  p  99;  and 
proviso  for  enjoyment  till  default^  p.  72.J  'In  wit- 
ness, &c. 


MORTGAGE    BT    TRUSTEES    OF   A    TERM,    WITH    THE 
CONCURRENCE  OF  THE  TENANT  FOR  LIFE. 

This  indenture,  made,  &c.,  between,  &c.,  \trusteay] 
of  the  first  part,  C.  D.,  {tenant  for  life;]  of  the  second 
part,  and  E.F^  imortgagecy']  of  the  Uiird  part,  \BeciU 
the  settlement  or  willy  and  the  contract  for  loan,p*26.] 
And  whereas  the  said  C.  D.  hath,  for  further  secitf- 
ing  the  repayment  of  the  said  sum  of  L.  and  io- 
terest,  consented  to  concur  in  these  presents,  for  the 
purpose  and  in  manner  hereafter  mentioned.  No^t 
this  indenture  witnesseth,  that,  in  consideration,  &c. 
\_State  the  receipt  of  the  mortgage-money  by  ^ 

•  In  order  to  avoid  any  question  as  to  the  right  to  the 
equity  of  redemption,  and  to  supersede  the  necessity  of  en- 
rolling the  mortage-deed,  the  tenant  in  tail  may  execate 
the  necessary  assurance  for  barring  the  entail,  and  fimitiDS 
the  estates  required,  by  a  deed  to  be  executed  and  snralMo 
aooordmg  to  the  act;  and  then  execate  the  mortgigo-deed 
in  the  usual  way. 
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trustees,  and  a  namincd  consideration  by  C.  Z).] 
They,  the  said  [trustees^']  at  the  request,  and  with 
the  privity  and  approbation  of  the  said  C.  D.,  testified, 
&c«,  have,  and  each  of  them  hath  bargained,  sold,  as- 
signed, transferred,  and  set  over,  and,  &c^  and  the 
said  C.  D.  hath  granted,  bargained,  sold,  assigned, 
and  confirmed,  and,  &c.,  unto  the  said  £•  F.,  his  execu- 
tors, administrators,  and  assigns,  all,  &c^  {seep,  40.) 
Habendum  unto  the  said  {mortgagee,']  his  executors,  Fremiies. 
administrators,  and  assigns,  from  henceforth,  for  and  Habendum, 
during  all  the  rest  and  remainder  now  to  come  and 
unexpired  of  the  said  term  of  five  hundred  years 
therein,  without  impeachment  of  waste ;  yielding  and 
paying  therefore  yearly,  and  every  year  during  the 
said  term,  the  rent  of  a  peppercorn,  (if  demanded.) 
Provided  always,  &c.,  that  if  the  said  C-  D.,  his  ^^"^  /«' 

,.  ^j»»xA  •  redemption. 

heirs,  executors,  admmistrators,  or  assigns,  or  any 
other  person  or  persons  who  shall  or  may  be  seised 
of  or  entitled  to  the  said  hereditaments  and  premises, 
contained  in  the  said  in  part  recited  indenture  of 
settlement,  or  any  of  them,  do  and  shall  well  and 
truly  pay,  &C.,  \as  in  p*  72,]  then  and  from  thence- 
forth this  present  indenture)  and  the  grant,  demise, 
and  assignment  hereby  made,  and  every  clause  and 
sentence  herein  contained,  shall  cease,  determine^ 
and  be  absolutely  void,  any  thing,  &c.,  to  the  con- 
trary, &c.  [Add  a  covenant  from  the  trustees  that  Covenant 
they  have  done  no  act  to  incumber,  p,  89 ;  and 
covenants  by  the  tenant  for  life  for  payment,  p.  97, 
and  for  title,  p.  100  ;  and  proviso  for  enjoyment 
till  default,  p.  72.]     In  witness,  &c. 


MORTGAGE  BY  THE  EXERCISE  OF  A  POWER  OF 

APPOINTMENT. 

This  indenture,  made,  &c.,  between  {the  mortga-  Parties. 
gor"]  of  the  one  part,  and  [mortgagee']  of  the  other 
part.     {Recite  the  deed  creating  the  power,  {setting 
forth  the  words  of  the  powerfully,)  and  the  agree" 
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Teststmn.      mefUfoT  the  loon^  p.  26.]     Now,  this  indenture  wit- 
nesseth,  that,  &c^  [here  add  the  appoinimenty  which 
will  be  similar  to  appointmenU  m  an  absoUUe  eon- 
veyance^  see  p,  356 ;']  subject  nevertheless  to  the 
proviso  for  the  redemption  of  the  said  hereditaments 
hereinafter  contuned ;  (that  is  to  say,)  {Add  a  pro- 
viso for  redemption^  as  in  p.  72 ;  covenant  for  pay- 
mentyp.  97  ;  aM  common  mortgage^covenantSy  at  in 
CoyenMte      j9.  98 ;  or  after  ^following  concise  form :]    And 
that  the         the  said  A.  B.,  for  himself,   his  heirs,  execators, 
vTeU^OTeated.    ^"^  administrators,  doth  hereby  covenant,  promise, 
and  is  now      and  agree  to  and  with  the  said    {mortgagee^  liis 
in  force.         heirs  and  assigns,  in  manner  following ;  (that  is  to 
say,)  that  the  said  power  of  appointment  giyen  or 
reserved  to  him,  the  said  {mortgctgor^  by  the  said 
recited  indenture  of  release,  of,  &c^  was  well  and 
effectually  created ;  and  that  the  same  is  nonr  in 
full  force,  and  in  no  wise  suspended,  extinguished, 
And  hath  fuU  or  impeached. «      And  that  he,  the  scud  \miriga- 
J^JJI' *^^J^*  ^(W,]  hath  full  power  to  limit  and  appoint  the  said 
^^^    '    hereditaments  and  premises  to  the  use  of  the  said 
[mortgagee,'}  his  heirs  and  assigns,  [and  if  in  tnst 
for  sale,  sag,  **  upon  the  trusts  and  in  manner  afore- 
And  to  enter  said  ;"]  and  it  shall  and  may  be  lawful  for  the  said 
in  default  of    Imortgageet]  his  heirs  or  assigns,  at  all  times  after 
payment.  &c.  ^^f^^^^^  g^all  have  been  made  by  the  said  [mortgagor^] 
his  heirs,  executors,  administrators,  or  assigns,  in 

'  If  the  deed  creating  the  power  is  recited,  and  the  power 
fully  set  forth  in  such  recital,  it  will  be  sufficient  to  state  in 
the  operative  part,  that  the  mortgagor  **  doth  by  these  pre- 
sents direct,  limit,  and  appoint,'*  if  such  are  the  words  of  the 
power ;  but  if  the  deed  and  power  be  not  so  rtcited,  the 
power  must  be  referred  to,  as  in  p.  S56. 
-  ^  Here  may  be  added,  **  And  that  by  the  exercise  hereby 
made  of  the  said  power,  the  said  hereditaments  and  pre- 
mises mentioned,  and  intended  to  be  hereby  limited  and  ap- 
pointed, will  be  well  and  effectually  conveyed  and  assured  to 
the  use  of  the  said  [mortgagee,']  his  heirs  and  assigns,  sub* 
jeot  to  the  proviso  hereinbefore  contained  for  redempti^si  ot 
the  said  hereditaments  and  premises." 
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payment  of  the  said  sum  of  L.  and  interest,  or 

any  part  thereof  respectively,  contrary  to  the  true 
intent  and  meaning  of  these  presents,  peaceably  and 
quietly  to  possess  and  enjoy  the  said  premises,  and  to 
receive  the  rents,  issues,  and  profits  thereof,  without 
any  interruption  or  disturbance  from  him,  the  said 
[mortg€igarf]  or  his  heirs,  or  from  any  person  or  per- 
sons whomsoever  ;  and  that    absolutely  discharged  ^ree  from  in. 
or  otherwise  by  the  said  [mortgagor,']  his  heirs,  exe- 
cutors, or  administrators,  indemnified,  from  all  con- 
veyances, charges,  and  incumbrances  whatsoever.  And  Further  as- 
further,  that  he,  the  said  [martgagor^^  *°^  ^^^  heirs,  ■«"°««i 
and  all  persons  whatsoever  lawfully  and  equitably 
claiming,  or  to  claim,  any  estate  or  interest  in  the  said 
hereditaments  or  premises,  or  any  part  thereof,  shall 
and  will,  upon  the  request  of  the  said  Imortgageef]  his 
heirs  or  assigns,  but  at  the  costs  and  charges  of  the 
said  [mortgagor^]  his  heirs,  executors,  administrators, 
or  assigns,  execute  all  such  further  assurances  as  may 
be  required  by  him,  the  said  Imortgtigeef]  his  heirs 
or  assigns,  for  limiting,  appointing,  or  conveying  the 
said  premises  to  the  use  of  the  said  [mortgagee,']  his 
heirs  and  assigns,  in  manner  aforesaid.     Provided  i'w>viiofor 
always,  that  it  shall  be  lawful  for  the  said  Imartga'  ^joy^m  ^ 
gor,]  his  heirs  or  assigns,  to  enjoy  the  said  premises  default, 
without  the  disturbance  of  the  said  [mortgagee,]  his 
^eirs  or  assigns,  until  default  shall  be  made  in  pay- 
ment of  the  said  sum  of,  &c.,  or  the  interest  thereof, 
or  any  part  thereof  respectively.     In  witness,  &c. 


A  SHORT  FORM  OP  A  MORTGAGE,  WITH  TRUSTS  FOR 
SALE,  WHERE  THE  MONEY  IS  ADVANCED  FOR  A 
LIMITED  TIME  BY  TWO  PERSONS. 

This  indenture,  made,  &c.,  between  A.  B.,  [mort-  F«tiea. 
Qf^or,]  of  the  first  part,  C.  D.  and  £.  F.,  [mort- 
gctgeesy]  of  the  second  part,  and  G.  H.,  [trttstee,]  of 
the  third  part.     [^Recite  the  mortgagor's  title,  and 
the  contract  for  the  loan,  to  be  secured  by  a  convey- 
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TcrtRtnm.      ance  in  trust  to  sett,"]   Now,  this  indenture  witness- 

eth,  thaty  in  parsuance  of  the  aforesaid  agreemenV 

and  in  consideration  of,  &c.    [Here  convey  the  prO' 

perty  according  cu  it  may  hefreeholdy  copyhold,  or 

Upon  trust  to  leosehokL]     Habendum  upon  trust,  that  he,  the  said 

^^tem  to  C**^*^^^']  ^^  [heirs]  and  assigns,  do  and  shall  permit 

noeire  the      ^^0  said  [mortgagor,']  his  [heirs]  and  assigns,  to  re- 

reats  until      ceive  the  teuts  and  profits  of  the  said  premises  until 

payment  of     y^or,]  his  heirs,  executors,  or  administrators,  shall 
the  money      and  do  on  such  day  of  pay  unto  the  said 

^^^^'  [mortgagees^]  their  executors,  administrators,  or  as- 

signs, the  aforesaid  sum  of  L.  with  interest 

thereon,  after  the  rate,  &c^  then  upon  trust  to  re- 
convey  and  reassure  the  aforesaid  and  premises 
unto  the  said  [morigagor,']  his  [heirs]  and  assigns, 
Upon  defimit,  or  as  he  or  they  shall  direct ;  but  in  case  de&ult  shall 
Mr«Sr/^°^  made  in  payment  of  the  principal  and  interest 
moneys  hereby  secured,  then,  and  immediately  after 
such  default,  upon  trust,  that  he,  the  said  [tru8teB,]\as 
heirs,  executors,  administrators,  and  assigns,  do  and 
•shall  enter  upon,  receive,  and  take  the  rents  and  profits 
of  the  said  hereditaments  and  premises  ;  and  as  soon 
after  as  conveniently  may  be,  sell  and  dispose  of  the 
same,  or  any  part  or  parts  thereof,  either  by  public 
auction  or  private  contract,  or  both  of  such  waysi 
for  the  best  price  or  prices  that  can  be  obtained ; 
and  convey  the  same  hereditaments  and  pre- 
mises, when  sold,  to  the*  purchaser  or  purchasers 
Trusts  of  thereof,  or  as  he  or  they  shall  direct.  And  it  is 
the  money,  hg^eby  declared,  that  the  said  [trustee,]  his  heirs, 
executors,  administrators,  and  assigns,  shall  stand 
possessed  of  the  money  arising  from  such  sale,  and 
of  the  rents  and  profits  of  the  ssud  premises  in  the 

'  If  the  consideration  is  stated  as  pud  conjointly,  one 

stamp  only  will  be  payable  upon  the  gross  amotint;  but  if 

the  mortgagees  are  treated  as  tenants  in  common  of  the 

money  by  stating  it  to  be  paid  in  equal  or  other  proportiooSi 

hen  an  ad  valorem  duty  will  be  payable  upon  each  som* , 
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meantime,  upon  trust,  after  payment  of  all  expenses 

attending  the  said  sale,  and  the  performance  of  tiie 

trusts  herein  contained ;  [to  pay  unto  the  said  C«  D., 

his   executors,  adraiaistrators,  or  assigns,  the  sum  of 

L.  ,  irith  all  interest  which  shall  be  then  due 

for  the  same.     And  also  to  pay  to  the  said  £.  F.,  his 

executors,    administrators,    and    assigns,    the   sum 

of,  &c^  with,  &C.,]  (or)  [unto  the  said  C.  D.  and 

£.  F.»  their  executors,  administrators,  and  assigns, 

the  said  sum  of  L.  ,  and  all  arrears  of  interest, 

and  other  sums  of  money,  if  any  due  and  owing  to 

them  upon  or  by  virtue  of  these  presents,]  and  aAer 

full  payment  and  satisfaction  of  the  said  princi)>a], 

interest,  and  other  moneys  upon  trust,  that  he,  the 

said  [trusieef]  his  heirs,  executors,  administrators, 

or  assigns,  shall  and  do  pay  the  residue  (if  any)  of 

the  moneys  to  arise  by  such  sale  unto  the  said  Imari"    rusts  of  pre. 

gagoTf']   his  executors,   administrators,   or  assigns,  "**■•■  "f^J 

and,  if  any  part  or  parts  of  the  said  and  Semoney. 

premises,  shall  then  remain  unsold,  reconvey  and  re* 

assure  the  same  unto  the  said  [mortgagor,']  his  [heirs] 

or  assigns,  or  as  he  or  they  shall  direct  or  appoint. 

And   it  is  hereby  declared,  that  the  purchaser  or  Purcfaasers 

purchasers  of  the  said  hereditaments  and  premises  °<>^  ^^^^d  to 

shall  not  be  obliged  to  see  to  the  application  of  his,  ^cati^^of^ 

her,  or  their  purchase-money,  after  paying  the  same  purchase- 

to  the  said  [trustee,']  his  executors,  administrators,  inoney. 

or  assigns,  and  taking  his,,  her,  or  their  receipt  for 

the  same ;  which  receipt  shall  be  a  good  discharge 

for    all   money  therein   expressed   to  be  received. 

[Add  covenant  for  payment  of  the  mortgage-money, 

/>.  91.  for  quiet  enjoyment,  and  fw^  further  assurance, 

p.  101.]     Provided,  lastly,  and  it  is  hereby  declared,  Prorisoin 

that  in  case  the  said  [trustee,]  his  heirs  or  assigns,  <^*s«  of  trustee 

shall  decline,  refuse,  or  become  incapable  to  act  in  ^**'^°^°*»  *'^- 

the  trusts  aforesaid,  it  shall  and  may  be  lawful  for 

the  said  [mortgagees,]  their  executors,  administrators, 

or  assigns,  to  appoint  another  trustee  in  his  or  their 

place,  to  whom  the  said  trust  property  and  premises 

shall,  with  all  convenient  speed,  be  conveyed ;  and 


454 


MORTGAGES. 


Trustee's  in- 

demnity 

clause. 


such  new  trustee  shall  have,  and  may  exemse,  tbe 
same  powers  as  well  before  as  after  such  conTeyance, 
in  the  same  manner  as  if  his  name  had  been  inserted 
in  these  presents,  and  that  neither  the  said  nor 

any  future  trustee  shall  be  answerable  for  any  loss 
that  may  befall  the  said  premises,  unless  the  same 
shall  happen  by  or  through  his  or  their  wilful  default. 
In  witness,  &c. 


SHORT  MORTGAGE  OF  PERSONALTY. 


Fsrties. 


Testatum. 


Habendum. 


This  indenture,  made,  &c.,  between  A.  B^  of,  kc^ 
of  the  one  part,  and  C.  D.,  of,  &c^  of  the  other  part. 
[Redte  the  loan  or  the  amount  due  and  owing.] 
Now,  this  indenture  witnesseth,  that,  in  consideration 
of,  &c.,  he,  the  said  A.  B.,  hath  granted,  bargained, 
sold,  assigned,  transferred,  and  set  over,  and  by  these 
presents  doth,  &c.,  unto  the  said  C.  D.,  his  ezecutons, 
&c.|  all,  &c.  To  have  and  to  hold  all  and  singular 
the  said,  &Cn  unto  the  said  €.  D.,  his  executors,  ad- 
ministrators, and  assigns  for  ever.'  Provided  always, 
and  it  is  hereby  agreed  and  declared,  that  if  the  said 
C.  D.,  his  executors,  administrators,  or  assigns,  or 
any  of  them,  do  or  shall  well  and  truly  pay,  or  cause 
to  be  paid,  unto  the  said  A.  B.,  his  executors,  admi- 
nistrators, or  assigns,  the  sum  of  L.  ,  of  lawful, 
&c.,  with  interest  for  the  same,  after  the  rate,  &Cv 
then  these  presents,  and  every  clause,  article,  con- 
ditioui  and  thing  herein  contained,  shall  cease  and 

■  Here  may  be  added,  "  In  trust  at  any  time  hereafter  to 
enter  upon  the  said  premises,  to  make  sale  of  the  same  goods, 
&c.,  by  public  auction  or  private  contract,  ^and  out  of  the 
produce  thereof,  after  paying  the  expenses  of  the  sale  and 
other  charges,  to  pay  or  retain  the  said  sum  of,  &c.,  so  lent 
and  advanced  as  aforesaid,  (^or  so  due  and  owing  as  aforesaid,) 
ynth.  all  interest  that  may  be  then  due  thereon ;  and  after 
satisfaction  thereof,  in  trust  to  pay  the  residue  of  such 
moneys  unto  the  said  A.  B.,  his  executors,  administratoiv, 
and  assigns." 
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be  voidy  aoything,  &c.     iCavenani  by  mortgagor 
for  payment  of  the  money  ^  see  p.  97.]  In  witness,  &c. 

FURTHER  CHARGE  BY  APPOINTMENT. 

This  indenture,  made,  &c.,  between  A.  B.  of  the  Parties, 
one  part,  and  C.  D.  of  the  other  part.     [Recite  the  Bedtaiofmo- 
mortgageJ]    And  whereas  there  is  now  due  and  owing  ney  owing. 
uDto  the  said  C.  D.,  on  the  said  recited  security,  the 
priocipal  sum  of  L.lOO  only,  (all  interest  for  the 
same  having  been  paid  and  discharged  up  to  the  day 
of  the  date  hereof;)  and  whereas  the  said  A.  B.,  hav-  Application 
ing  occasion  for  the  further  sum  of  L.50,  hath  applied  ^^  ^"^" 
to  and  prevailed  upon  the  said  C.  D.  to  advance  and 
lend  him  the  same  on  such  security  by  way  of  fur- 
ther charge,  as  hereinafter  contained.     Now,  this  in-  operative 
denture  witnesseth,  that,  in  consideration,  &c.,  the  ^^' 
receipt,  &c<,  he,  the  said  A.  B.,  for  himself,  his  heirs, 
&c^  doth  covenant,  &c.,  to  and  with  the  said  C.  D., 
bis  executors,  &c.,  and  also  direct,  limit,  and   ap- 
point, that  all  and  singular  the  said  messuages,  &c, 
and  every  part  thereof,  with  their  appurtenances, 
shall  from  time  to  time,  and  at  all  times  hereafter 
during  the  remainder  of  the  said  term  of  five  hun- 
dred years,  stand,  remain,  and  continue  charged  and 
chargeable  with,  and  be  a  security  unto  the  said  C. 
D^  his  executors,  &c.,  for  the  payment  as  well  of  the 
said  sum  of  L.50  now  advanced  and  lent,  as  of  the 
said  sum  of  L.  100  before  lent  and  advanced,  making 
together  the  sum  of  L.150,  with  interest  on  the  said 
several  sums  after  the  aforesaid  rate  of  ; 

and  that  the  said  messuages,  &C.9  or  any  part  there- 
of, shall  not  be  redeemed  or  redeemable,  until  full 
payment  and  satisfaction  shall  be  made  unto  the  said 
C.  D.,  his  executors,  &c.,  as  well  of  the  said  sum  of 
L50  now  advanced,  and  the  interest  thereof,  as  of 
the  said  sum  of  L.  100,  and  the  interest  thereof ;  any- 
thing in  the  said  in  part  recited  indenture  contained 
to  the  contrary  notwithstanding.      [Covenant  for  Cojtxunu 
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pe^fmeni  of  principal  and  ifiierest^  p.  97.1    In  wit' 


*  OBSERVATIONS  ON  MORTGAGES. 

The  daties  of  the  solicitor*  of  a  party  about  to  lend 
money  on  mortgage  are,  in  many  respects,  the  same 
as  those  which  devolve  upon  him  when  acting  on 
behalf  of  a  purchaser,  and  the  observations  which 
have  been  made  with  reference  to  the  investigation 
of  the  title  and  protection  against  dower,  and  other 
incumbrances,  on  the  investment  of  money,  in  the 
purchase  of  land,  apply  with  more  or  less  force  to 
investments  by  way  of  mortgage  only.  Bat  where 
the  security  is  ample,  and  there  is  no  reason  to  anti- 
cipate the  necessity  of  resorting  to  a  sale  as  a  means 
of  obtaining  repayment  of  the  money  advanced,  a 
mortgagee  would  scarcely  be  justified  in  insisting 
upon  as  rigid  an  investigation  of  the  title  as  would 
be  proper  and  necessary  on  a  purchase ;  for,  by  so' 
doing,  the  difficulties  which  drive  a  person  to  borrow 
money  would  be  considerably  increased  by  great  ex- 
penses, for  which  the  party  lending  would  obtain  no 
adequate  return. 

Where  an  estate  is  of  a  value  which  puts  the  ade- 
quacy of  the  security  beyond  all  doubt,  and,  from 
the  circumstances  of  the  case,  (as  where  the  property 
has  been  some  years  in  a  family,)  there  is  no  reason 
to  doubt  the  goodness  of  the  title,  a  very  moderate 
degree  of  investigation  only  will  be  necessary.  The 
dangers  to  be  guarded  against  in  accepting  the  title 
of  property  which  has  been  for  any  length  of  years 
in  one  family  are  not,  generally  speaking,  those  aris- 

*  The  preparation  of  the  securities  in  all  mortgage  trans- 
actions is  the  daty  of  the  solicitor  of  the  mortgagee ;  Keimedj 
V.  Green,  3  M.  and  K.  699.  See  also  Painter  v.  Linsel, 
9  L.  J.  151,  C.  P.  N.  S. 
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iiig  from  the  adverse  claims  of  strangers,  but  from 
somB  member  of  the  family  claim iog  under  a  will  or 
settlement  which  may  have  been  suppressed  or  for- 
gotten, and  under  wliich  the  estate  of  the  apparent 
owner  in  fee  may  be  only  that  of  tenant  for  life  or  in 
tail.  To  guard  against  claims  arising  from  this 
source,  a  statement  of  intestacy  and  heirship  should 
never  be  relied  upon  without  the  production  of  letters 
of  administration,  or  a  search  in  both  the  prerogative 
and  district  ecclesiastical  court,  to  ascertain  whether 
any  will  is  in  existence. 

When  it  appears  that  the  party  had  any  vested 
interest  in  the  property  at  the  time  of  his  marriage, 
whether  in  possession  or  reversion,  and  rests  his  title 
upon  the  statement  that  no  settlement  was  then  made, 
a  statutory  declaration  of  that  fact  should  be  ob- 
tained from  the  parties,  and  where  it  is  stated  that  a 
settlement  was  made,  but  that  the  property  in  ques- 
tion was  not  included  in  it,  that  fact  should  be  as- 
-certained  by  the  production  of  tl)«  settlement  itself. 
Where  the  property  is  of  much  greater  value  than 
the  sum  proposed  to  be  lent  upon  it,  and  not  subject 
to  any  incumbrances,  a  mortgage  for  a  term  of  years 
may  with  propriety  be  taken,  and. then  the  estate  in 
the  premises  and  the  right  to  the  money  will,  upon 
the  mortgagee's  death,  devolve  upon  the  same  per- 
son,  and  prevent  any  inconvenience  arising  from  the 
heir  of  the  mortgagee  being  an  infant  at  the  time  of 
the  redemption  of  the  premises ;  but  where,  from  the 
value  of  the  property,  or  other  circumstances  of  the 
case*  it  is  con.sidered  advisable  that  the  mortgagee 
should  have  the  power  of  obtaining  repayment  by  a 
sale  of  the  property,  the  mortgage  should  be  in  fee 
with  a  full  power  of  sale,  which  should  authorize  the 
mortgagee  to  sell  without  the  coucurrenceof  the  mort- 
gagor, to  give  valid  receipts  for  the  purchase-money, 
to  pay  off  any  prior  incumbrances,  or  sell  subject  to 
them;  and  though,  for  the  mbrtgagors  protection, 
there  should  be  a  provision  for  giving  him  a  reason- 
able notice  (as  for  three  or  six  months)  previous  to 

u 
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such  sale,  the  purchaser  should  be  relieved  from  the 
necessity  of  making  any  inquiries  as  to  the  fact  of 
the  notice  having  been  given  and  exempted  from  re- 
sponsibility, in  consequence  of  any  negligence  in  giv- 
ing such  notice. 

.  Where  the  money  belongs  to  two  or  more  persons 
jointly,  as  in  the  case  of  trustees,  it  should  be  stipu- 
lated that  the  survivor  will  be  entitled  to  the  entire 
amount,  and  that  his  receipts  will  alone  be  necessary.* 
As  a  mortgagee,  when  he  sells  the  mortgaged  pro- 
perty under  the  power  of  sale,  will  be  bound  to  make 
out  his  own  title,  as  in  the  case  of  vendors  selling 
their  own  property,  he  would,  in  cases  where  a  sale 
may'be  reasonably  anticipated,  be  justified  in  insisting 
upon  the  title  being  investigated  and.  verified  with 
nearly  as  much  care  and  particularity  as  ia  the  case  * 
of  a  purchase. 
Mortgage-  'pjjg  f^p^  q£  j^  mortgagc-dced,  so  far  as  it  operates 

as  a  conveyance,  does  not  vary  from  a  conveyance 
on  a  purchase.     The  great  difference  between  the 
deeds  is  the  covenant  for  payment  of  the  amount  in-   | 
tended  to  be  secured,  and  the  proviso  for  redemption 
covenants,     ou  such  payment.    The  same  covenants -for  title  are 
alike  applicable  to  both  modes  of  conveyance,  those 
in  the  mortgage  not  being  qualified  as  those  in  an 
absolute  conveyance.     In  the  former,"  the  conveying  I 
party  covenants  that  he  is  absolutely  seised  of  or  en- 
titled to  the  property,  and  that  he  has  good  right  to 
convey  it,  but  in  the  latter  those  covenants  are  qua- 
lified, the  party  covenanting  only,  that  notwithstand- 
ing any  act  of  his  own,  or  of  some  ancestor,  or  other 
particular  person  named,  he  is  seised,  and  has  good  i 
right  to  convey ;  or,  in  other  words,  that  neither  he  | 
or  such  other  person  have  by  any  act  disqualified 
him  from  conveying  the  interests  professed  to  be  con- 
veyed ;  and  in  the  concluding  covenant  in  a  mortgage- 
deed  the  costs  of  any  further  assurance  of  the  premises 

*  The  propriety  of  this  course  will  appear  by  reference  to 
the  case  of  Vickers  v.  Cowell,  l^eav.  529. 
"  Cripps  V.  Reade,  6  T.  R.  606. 


T>BS£RVATIONS  ON  MORTGAGES.  459 

is  thrown  upon  .the  inortgagor,  and  not,  as  in  pur- 
chase-deeds, on  the  person  requiring  it.     The  other . 
clauses  peculiar  to  niortgages,  as  the  power  of  sale, 
&C.,  have  been  already  referred  to. 

Where  several  persons  concur  in  making  up  a  sum 
about  to  be  lent  on  mortgage,  and  it  is  wished  to  avoid 
the  expense  of  several  mortgage- deeds,  or  of  the  in- 
creased ad  valorem  duty  which  would  be  payable 
where  the  money  is  -made  repayable  to  the  different 
parties  in  the  proportions  in  which  each  advanced  it^ 
and  not  to  them  all  jointly,  the  premises  may  be  con- 
veyed to  all  the  mortgagees  as  joint-tenants,  or 
may  be  vested  in  a  trustee  named  by  them  all, 
or,  if  so  agreed  upon,  in  one  of  their  own  number, 
and  such  person  should  give  to  each  party  a  de- 
claration of  trust  as  to  his  interest  in  the  mort- 
gage«money  and  premises,  and  if  there  should  be 
any  terms  of  years  in  the  property,  they  may  be 
assigned  to  those  mortgagees  in  whom  the  fee  is  not 
intended  to  be  vested,  in  order  to  give  them  some 
additional  security  by  making  their  concurrence  ne- 
cessary in  any  future  dealing  with  the  property. 

Mr  Jarman,  in  his  notes  to  Bythewood's  Convey-  Coi)yhoic[s. 
ancing,  makes  the  following  suggestions  with  refer- 
ence to,  the  mortgage  of  copyhold^,  which  are  well 
worthy  of  attention :  *'  In  preparing  mortgages  of 
copyholds,"  says  that  writer,  *'  it  is  usual  for  the 
mortgagor  to  enter  into  a  covenant  with  the  mort- 
gagee to  surrender  them,  which  is  followed  by  an 
actual  conditional  surrender  of  the  copyhold  lands  to 
the  mortgagee,  and  simultaneously  enter  into  a  deed 
of  covenant  for  the  payment  of  the  money,  and  for 
the  title,  further  assurance,  &c.,  and  the  latter  seems 
to  be  the  more  eligible  plan,  as  it  leaves  no^^^hing  to 
be  done  to  render  the  mortgagee's  title  complete,  ex- 
cept admission,  which  is  his  own  act.  The  accom- 
panying deed  also  frequently  contains  a  power  of 
sale." 

A  mortgagee  of  leasehold  property  should  not  only  Leasohoida. 
ascertain  at  the  time  of  the  loan  that  the  rent  has 
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been  paid,  and  that  th&  covenants  in  the  lease,  espe- 
cially those  for  the  insurance  and  repair  of  the  pre- 
mises, have  been  performed,  but  should,  from  time  to 
time,  during  the  continuance  of  the  loan,  satisfy 
himself  upon  these  points,  and  should  (in  case  of 
the  mortgagor's  neglecting  to  do  so)  take  the  proper 
dteps  for  the  preservation  of  the  prenHses,  and  pre- 
venting the  lease  from  becoming  forfeited  to  the 
lessor,  and  he  will  be  entitled  to  a  lien  on  the  mort- 
gaged premises  for  the  amount  so  expended  with 
interest;^  but  in  order  to  prevent  the  mortgagee 
from  becoming  liable  to  the  rents  and  covenants  of 
a  lease  as  assignee  thereof,  it  is  the  usual  practice  to 
effect  a  mortgage  of  leaseholds  by  means  of  an  under- 
lease, leaving  a  merely  nominal  reversion  of  a  day 
or  two  in  the  mortgagor. 
Titio.(i<^ed8  A  mortgagee  should  never  allow  the  title-deeds  to 
Mid  notice,  [jg  retained  Jay  the  mortgagor,  but  where  they  are  in 
the  hands  of  ,a  prior  mortgagee,  or  other  incnm- 
brancer,  immediate  notice  of  the  loan  should  be 
given  to  such  person,  from  whom  inquiries  should 
also  be  made  as  to  the  amount  due  to  him  on  his  se- 
curity. The  advantage  of  giving  such  notice  must 
be  apparent,  when  it  is  considered  that  a  first  mort- 
gagee will  be  entitled  to  a  prior  lien  for  any  further 
sums  lent  by  him  to  the  mortgagor,  even  after  the 
creation  of  the  second  incumbrance,  if  he  had  oo 
notice  of  it  at  the  time  of  making  the  advance. 

Should  the  mortgage  be  of  an  equitable  interest 
only,  and  the  title-deeds  be  in  the  hands  of  trustees, 
who  would  not  be  justified  in  giving  them  up  to  the 
mortgagee,  a  notice  of  the  charge  should  be  given  to 
such  trustees ;  and,  in  short,  it  may  be  laid  down  as 
a  general  rule,  which  ought  rarely  to  be  departed 
from,  that  where  the  mortgagee  is  unable  to  procure 
both  a  conveyance  of  the  legal  estate  and  the  pos- 
session of  the  title-deeds,  notice  of  his  incumbrance 
should  be  given  to  the  trustee  or  other  party  in 

'  Hardy  v.  Reeves,  4  Ves.  466. 
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whom  the  legal  estate  is  vested,  and  also  to  every 
person  interested  in  any  prior  incumbrance. 

If  the  mortgage-money  is  not  repaid  at  the  time  Repayment  of 
mentioned  in  the  proviso  for  redemption,  the  mort-  »««>«•*<?«««- 
gagee  is  entitled  to  six  calendar  months'  notice  of  the  °*®**'^'^ 
mortgagor's  intention  of  repaying  it,*  and  he  cannot 
be  compelled  to  receive  it  at  any  time  before  the  ex- 
piration of  that  period,  unless  (as  by  having  taken  any 
steps  to  obtain  payment)  he  has  precluded  himself 
from  objecting  to  the  want  of  notice ;  but  though  it 
has  been  sometimes  thought  that  a  mortgagor  is  en- 
titled to  six  months'  notice  of  the  mortgagee's  inten- 
tion to  call  in  the  money,  it  is  apprehended  that 
whenever  the  point  is  submitted  to  judicial  decision, 
it  will  be  found  to  be  without  foundation.* 

As  the  mortgagee  is  entitled  to  six  months'  notice 
of  intention  to  pay  off  the  mortgage* money,  to  afford 
him  time  to  obtain  another  security  on  which  to  In- 
vest his  money,  in  order  that  he  may  not  be  a  loser 
by  its  being  unproductive,  he  is  sometimes  induced 
to  take  it  in  on  a  less  notice,  or  without  any  notice, 
upon  being  paid  interest  for  such  period  in  advance 
as  there  was  deficiency  in  the  notice.  The  propriety 
of  accepting  such  interest  has  been  much  questioned, 
and  it  has  been  suggested,  that  such  a  transaction 
would  be  usurious.  -The  editor  does  not  feel  this  ob- 
jection in  the  force  with  which  it  is  urged  by  some 
writers  on  the  subject,  but  cannot,  in  the  absence  of 
authority,  venture  to  say  that  it  is  unfounded  ;  but 
however  this  may  be,  there  can  be  no  doubt  that,  if 
the  money  should  be  invested  at  any  time  before  the 
expiration  of  the  period  for  which  interest  has  been 
paid,  it  would  be  the  duty  of  the  mortgagee  to  re« 
turn  all  interest  paid  to  him  for  the  time  subsequent 
to  the  day  of  investment. 

As  the  mortgagee,  if  he  should  insist  on  his  strict 
rights,  will  be  entitled  to  a  fresh  notice  if  the  money 
be  not  paid  on  the   day  mentioned  in  the  notice, 

^  Sharpnell  v.  Blake,  2  Eq.  Oa.  Ab.  603 ;  Gyles  v.  Hall, 
2  P.  W.  378 ;  Garforth  v,  Bradley,  2  Vez.  678. 
*  Cootc  OQ  Mortgages,  553. 
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the  mortgagor  Bboold  tender  it  to  bim  on  the  very 
iky :  mnd  if  the  mortgagee  were  then  to  refuse  it,  he 
woold  not  be  entitled  to  an;  eabsequent  interest,  an- 
leas  his  refnsal  waa  justified  by  tfcw  mortgagor  hay- 
ing accompanied  the  teoder  with  some  improper 
reqoisitions,  aa  for  the  execution  of  a  reconveyance 
which  the  mortgagee  had  no  opportunity  of  previously 
pemsing,'  or  which  contained  unasual  provisions. 
RcconiraT-  The  propriety  of  obtaining  a  reconveyance  of 

'""■  the  premises  on  the  mortgage  being  paid  off,  can- 

not be  too  stropgly  insisted  upon.  The  expense  occa- 
sioned on  a  subsequent  sale  of  the  property,  by  De- 
fecting to  do  90,  is  oft  en  so  considerable,  that,  iodepen- 
dent  of  the  inconvenience  of  leaving  the  legal  estate 
oatstanding,  it  ought  to  prevent  persons  from  allowing 
the  desire  of  saving  a  small  and  present  expense  to 
lewl  them  to  incur  the  risk,  of  a  greater  expense  at 
some  future  time.  (See  Poole  v.  Pass,  1  Beav.  600') 
Eutcring  into      If  the  iotcreat  is  not  regularly  paid,  a  mortgagee 
rweipt  of       should  give  notice  to  the  tenants  to  pay  their  rent  lo 
*"   ■  him,  after  which  he  would  be   entitled  lo  receive  as 

well  the  rent  then  due,  but  not  paid,  as  that  vbich 
may  became  due  after  the  notice,  and  any  payment 
by  the  tenant  to  the  mortgagor,  after  such  notice, 
will  not  deprive  the  morlgagee  of  his  right  to  reco- 
ver it  from  such  tenant.  ' 
■■oKciocure.        If  the  mortgagor,  upon  a  bill  of  foreclosure  being  : 
filed  agaiust  him,  is  desirous  of  retaining  the  pro- 
perty, and  paying  off  the  mortgage-money,  he  ibonld 
not  go  to  the  expense  of  putting  in  an  answer ;  hot  (if 
he  is  willing  to  admit  the  title  of  plaintiff)  he  any 
move  for  the  usual  decree  of  reference  to 
ter  to  take  an  account  of  the  Amount  dn^i 
hich  he  may  obtain  the  same  indulgences  u 
ivhich  he  might  have  obtained  under  adeem 
on  the  hearing  of  the  cause,  the  loss  of  time 
such  hearing  and  the  motion  being  well  coin- 
by  the  saving  of  expense, 
lot  find  any  case  upon  the  point,  but  I  few 
;he  terms  of  the  act  of  Parliament,'  »liwA 
As»  V.  Smith,  9  Mod.  441.      ■   7  Gm.  U.  c  20. 
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now  directs  the  procedure  in  these  cases,  infant 
mortgagors  are  debarred  from  the  privilege  of  dis- 
posing of  a  foreclosure  suit  in  this  manner,  for  the 
second  section  of  that  act  authorizes  the  court  to 
make  an  order  on  such  notion,  only  on  the  terms  of 
the  defendant's  admitting  the  plaintiff's  title,  an  act 
which  in  all  ordinary  cases  an  infant  is  considered 
incapable  of  doing. 

Under  the  same  act,  an  action  at  law  on  the  mort- 
gage-covenants may  be  terminated  without  going 
to  trial. 

Upon  an  assignment  of  a  mortgage,  the  concur-  AsBignment. 
rence  of  the  mortgagor  should  be  obtained,  or  if 
this  cannot  be  done,  inquiry  should  be  made  from 
him  as  to  the  amount  due  on  the  mortgage,  and 
notice  of  the  transfer,  when  completed,  should  also 
be  given  to  him,  for  if  the  mortgagor  had  paid  any 
part  of  the  mqrtgage  debt  before  the  assignmeiit,  or 
even  afterwards,  whilst  such  assignment  was  un- 
known to  him,  he  would  be  entitled  to  the  benefit  of 
such  payment,*  even  as  against  an  assignee,  who 
might,  in  ignorance  of  those  payments,  have  dealt 
with  the  mortgagee  on  the  footing  of  the  whole 
amount  secured  by  the  mortgage-deed  being  still  due ; 
the  concurrence  of  the  mortgagor  in  the  assignment, 
or  a  declaration,  (which,  if  possible,  should  be  in  writ- 
ing,) as  to  the  actual  amount  due,  should,  therefore, 
always  be  obtained  as  the  only  effectual  security  • 
against  those  dangers  which  are  always  attendant 
upon  the  tjjpansfer  of  choses  in  action  of  almost  every 
description.** 

The  concurrence  of  the  mortgagor  in  assignments 
of  a  mortgage  is  also  of  great  importance  where  an 
arrear  of  interest  or  costs  are  due  to  the  mortgagee, 
and  intended  to  be  paid  to  him  by  the  assignee ;  for, 

,  Williams  v.  Sorrell,  4  Ves.  389- 

*  The  points  here  referred  to  have  been  previously  con- 
sidered in  the  Observations  on  Assignments  of  Choses  in 
Action,  and  the  Purchase  of  Equities  of  Redemption,  and 
antCf  441,  n. 
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without  the  mortgagor's  consent,  the  assignee  vill  doI 
be  entitled  to  charge  interest  on  the  sums  paid.*  If 
the  mortgagor  should  concur  for  the  purpose  of  giving 
interest  on  such  sums,  it  will  be  considered  in  the 
light  of  a  further  advance,  and  a  proportionate  ad 
valorem  stamp  accordingly  payable.* 

The  mortgagor,  or  his  assignees  or  representatives, 
are  entitled  to  redeem  the  premises  on  payment  of 
principal,  interest,  and  costs,  and  such  expenses  as 
the  mortgagee  may  have  incurred  in  the  protection 
and  preservation  of  the  property,  at  any  time  within 
twenty  years  next  afler  the  mortgagee  entered  into 
possession  or  receipt  of  the  rents  of  the  property,  or 
from  the  time  at  which  a  written  aQknowledgment  of 
the  mortgagor's  title  was^ given  to  the  owner,  or  one 
of  the  owners,  of  the  equity  of  redemption  by  the 
mortgagee  or  person  claiming  under  him ;  but  where 
the  mortgage  was  originally  made  to,  or  subsequently 
becomes  vested  in  several  persons,  an  acknowledg- 
ment by  one  of  such  persons  will  only  preserve  the 
right  of  redemption  in  the  share  of  the  premises  to 
which  such  person  was  entitled  ;**  but  after  the  ex- 
piration of  the  period  of  20  years,  no  bill  for  redemp- 
tion will  be  entertained, 
jiisignmentof      On  the  transfer  of  a  mortgage  in  fee,  where  the 

*  h  **^5Jf*  mortgagor  joins,  the  premises  are  conveyed  to  the 
mortgagor  new  mortgagee,  with  a  fresh  proviso  for  redemption, 
joins.  and  the  old  mortgagee  covenants  that  he  has  done 

no  act  to  incumber,  and  the  mortgagor  covenants  for 
the  title,  as  in  the  original  mortgage.        ^ 
AMignmentof      Where  the  mortgagor  is  not  a  party  to  the  assign- 

*  mortgage  in  j^jgnt,  the  principal  and  interest  due  is  first  assigned 
fi^rtgi«oriB   with  a  power  of  attorney,  and  then  the  premises  are 
Botaparty.     conveyed  by  the  mortgagee  to  the  assignee^  sub- 
ject to  such  right  and  equity  of  redemption  as  the 
premises  are  liable  to  under  the  original  mortgage; 
with  covenants  that  the  mortgagee  has  not  received, 

•  Ante,  437,  n. 

«  See  post.  Stamps. 

«  3d  and  4th  William  IV.  c.  27,  sec.  28 ;  oale,  173. 
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released,  or  assigned  the  mortgage-money  or  interest, 
that  he  has  done  no  act  to  incumber  the  premises, 
and  for  further  assurance. 

On  the  transfer  of  a  mortgage  by  demise,  the  Tranifer  of » 
original  security  should  be  recited,  and  the  amount  mortgage  b/    | 
due  thereon  should  be  set  forth,  also  the  agreement  ^®""*' 
by  the  new  mortgagee  to  lend  the  sum  required  by 
the  mortgagor  to  pay  off  the  old  mortgagee.  The  pre- 
mises are  then  assigned  by  the  words  *<  bargain,  sell, 
assign,  transfer,  and  set  over"  to  the  new  mortgagee, 
his  executors,  &c. ;  to  hold  for  the  residue  of  the 
term,  subject  to  a  proviso  that,  upon  payment  of  the 
principal  and  interest  on  a  given  day,  the  new  mort- 
gagee will  surrender  the  term  to  the  mortgagor,  his 
heirs  or  assigns,  or  that  he  will  assign  the  same  to 
such  person  or  persons  as  he  or  they  shall  direct  or 
appoint. 

If  the  new  mortgagee  requires  that  the  mortgage  where  the 
shall  be  converted  into  a  mortgage  in  fee,"  the  inden-  mortgage  bj 
ture  for  such  purpose  will  be  made  between  the  mort-  yl^^l^tT^ 
gagor  of  the  first  part,  the  mortgagee  of  the  term  of  mortgage  in 
the  second  part,  and  the  intended  mortgagee  of  the  ^^' 
third  part.     After  reciting  the  mortgage  by  demise, 
that  the  money  remains  due,  that  payment  has  been 
required,  and  that  the  new  mortgage^;  has  agreed  to 
lend  the  sura  of  L.         ,  to  enable  the  mortgagor  to 
pay  off  the  original  sura,  and  to  supply  his    other 
occasions,  the  mortgagor  grants,  bargains,  sells,  and 
releases ;  and  the  mortgagee,  for  the  purpose  of  sur- 
rendering the  term,  will  assign,  surrender,  and  yield 
up,  unto  the  new  mortgagee,  his  heirs  and  assigns, 
with  the  usual  proviso  for  redemption,  as  in  a  mort- 
gage in  fee  r  the  old  mortgagee  must  covenant  that  he 
has  done  no  act  to  incumber ;  and  the  mortgagor  will 
enter  into  covenants  as  in  other  mortgages  in  fee. 

Upon  the  advance  of  a  further  sum,  the  further  FnrUwr 
charge  should  contain  a  covenant  and  declaration  by  charge. 

*  If  it  is  intended  to  keep  the  term  on  foot,  the  fee  may  be 
coDveyed  by  the  mortgagor  to  the  assignee,  the  first  mort- 
gagee assigning  the  term  to  a  trustee.   Ante,  p.  441. 
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tlie  mortg^or  that  the  premisea  shall  etand  and  be  a 
MCuritj  as  well  for  tbe  last  sum  advanced  and  inter- 
est aa  Tor  the  former  loani  and  that  the  mortgagee 
shall  stand  seieed  of  the  premises  "  in  trnst,  out  of 
the  rents  and  profits  of  the  hereditaments  to  raise  sacli 
sums  of  mone^  as  will  pay  off  as  well  the  sum  hut 
advanced  and  interest  as  the  former  sum  aud  ioterest, 
and  subject  thereto,  to  the  {wortgagor  in  fee^  K 
an  attendant  term  has  been  assigned  in  the  mort- 
gage, the  further  charge  should  contain  a  declara- 
tion that  the  trustee  shall  stand  possessed  of  the 
term,  in  trust  for  securing  as  well  the  sum  last  ad- 
vanced aa  the  sum  before  lent,  with  interest  on  them 
both. 

It  may  be  useful  to  notice,  for  the  guidance  of 
trustees  having  money  to  invest,  that,  in  a  recrait 
case,  Stickney  v.  Sevrell,  1  M.  and.  Cr.  8,  the  presest 
Lord  Chancellor,  when  Master  of  the  Rolls,  slated, 
that  to  advance  two-thirds  oF  the  value  of. property 
is  admitted  to  be  witLin  the  rule  of  ordinary  pru- 
dence, but,  added  the  learned  judge,  that  is  with  re- 
ference to  property  of  a  permanent  value,  as  freehold 
land.  The  same  rule  does  not  apply  to  property  in 
houses,  which  fluctuates  in  value,  and  is  always  de- 
teriorating. 


CHAPTER  XXVI. 


NOTARIAL  FORMS. 


CERTIFICATES. 


I,  J«  M^  of,  &c.,  notary-public,  by  royal  authority  certificate  of 
duly  admitted  and  sworn,  do  hereby  certify  and  at-  ^^®  ^"®  «^<'' 
test  nnto  all  whom  it  may  concern,  that  the  letter  of  JS^Tof Ittor- 
attorney  hereunto  annexed  was  duly  signed  and  ney. 
sealed  by  A.  B.,  therein  named,  in  my  presence,  and 
in  the  presence  of  C.  D.,  of,  &c.,  and  £.  F.,  of,  &:c. 
Whereof  an  act  being  requested,  I  have  granted  the 
same  under  my  notarial  firm  and  seal  of  office,  to 
serve  and  avail  as  occasion  shall  or  may  require. 
Dope  and  passed  at,  8^c^  aforesaid,  this  day 

of,  &c,  in  the  year  of  our  Lord  18     . 

Oh  this  day  of,  &c,  before  me,  J.  M.,  notary-  certificate  of 

public,  by,  &c.,  personally  came  and  appeared  A.  B,  t^e identity 
of,  &C.,  and  C.  D.,  of,  &c.,  who  severally  declared,  **  •p^'***^"- 
that  they  these  appearers  have  for  many  years  known 
and  been  well  acquainted  witH  £.  F.,  son  of  G.  H., 
late  of,  &C.,  but  now  of,  &c. ;  and  that  these  ap- 
pearers verily  believe  the  said  E.  F.  to  be  the  re- 
siduary heir  named  in  the  will  of  L  K.,  of,  &c., 
aforesaid,  deceased.  -  And  I  do  hereby  certify,  that 
the  signature  of  the  said  £.  F.,  written  and  subscribed 
hereunder,  is  of  the  true  and  proper  handwriting  of 
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C«rtiftcate  of 
bti|»ti«iu. 


Ceriificate  of 

a  duplicate 
protest. 


C'ortificate  of 
the  sifpiature 
of  a  chief  ma- 
fiatrate. 


Certificate  of 
an  account. 


iLe  said  £.  F.,  he  having  subscribed  the  same  in  the 
presence  of  these  appearers,  and  also  in  my  presence. 
In  testimony  whereof,  I  have  hereunto  set  my  hand, 
at,  &c^  tliis,  &c. 

I,  J.  M^  of,  &c.,  notary -public,  by,  &g^  do  hereby 
certify  and  attest  unto  all  whom  it  may  concern, 
that  A.  B.,  by  whom  the  annexed  certificate  of  bap« 
tism  is  written  and  signed,  is  the  clerk  of  the  parish 
church  of  ;  that  he  wrote  and  signed  the  same 

in  my  presence ;  and  that  to  his  certificates^  in  bit 
said  quality,  full  faith  and  credit  are  given  in  court 
and  thereout.  And  I  do  further  certify  and  attest, 
that  I  saw  and  examined  the  register  of  the  said 
baptism  in  the  book  kept  in  the  vestry  of  the  said 
church,  from  whence  the  same  was  extracted  by  the 
said  parish  clerk ;  and  that  I  found  the  said  certifi- 
cate to  be  a  true  and  faithful  copy  thereof.  .In  tes- 
timony, &c. 

1,  J.  M^  of,  &C.,  notary-public,  by,  &c.,  do  hereby 
certify,  &c.,  that  the  above  and  before  written  is  a 
duplicate  or  true  copy  of  a  certain  instrument  of  pro- 
test made  before  me,  taken  and  extracted  from  iny 
register  of  all  notarial  acts  by  and  before  me  graated 
and  passed,  marked  ,  folio  •     In  wit- 

ness, &c. 

I,  J.  M.,  of,  &c^  notary^public,  by,  &c.,  do  hereby 
certify,  Sec,  that  the  signature  A.  B.,  mayor>  at  the 
foot  of  the  foregoing  affidavit,  is  of  the  own  and  pro- 
per handwriting  of  the  right  honourable  A.  B.,  lord 
mayor  of  this  city,  in  whose  presence  oath  was  this 
day  administered,  in  due  form  of  law,  to  Mr  C.  Di 
the  deponent  named  in  the  said  affidavit,  and  who 
signed  the  same  in  my  presence ;  wherefore  full  faith 
and  credit  ought  to  be  given  thereto  in  court  and 
thereout.     London,  this  day  of,  &c. 

I,  J.  M.,  of,  &c.,  notary-public,  by,  &c,  do  hereby 
certify,  &c.,  that  the  account  hereunto  annexed  is  a 
true  and  faithful  extract  from  the  book  called  the 
ledger  of  Mr  A.  B.,  of,  &c. ;  I,  the  said  notary,  hav- 
ing this  day  collated  the  same,  and  found  it  to  agree 
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in  erery  respect  with  the  said  ledger ;  an  act  whereof 
being  required  of  me  the  said  notary,  I  have  granted 
these  presents  under  my  notarial  firm  and  seal  of  of- 
fice, to  serve  and  avail  as  occasion  shall  or  may  re- 
quire.    Done,  &C. 

h  J*  M.,  of,  &c^  notary-public,  by,  &c.,  do  hereby  c«rtJiiMt«  of 
certify,  &c^  that  on  this  day  of,  &C.,  in  the  f/'J^y"  ^t 

year  of  our  Lord,  &c.,  personally  came  and  appeared  intunuuw. 
Mr  A.  B.,  of  the  said  city  of,  &c.,  merchant,  who 
produced  to  me,  the  said  notary,  a  policy  of  insur- 
ance, wherein  I  saw  and  read,  that  the  said  A.  B. 
did,  OD  the  day  of,  &c^  now  last  past,  and  as 

well  in  his  own  name  as  for  and  in  the  name  and 
names  of  all  and  every  other  person  to  whom  the 
same  did,  might,  or  should  appertain,  in  part  o(  in  all, 
make  assurances,  and  cause  himself  and  them,  and 
every  of  them,  to  be  insured,  lost  or  not  lost,  at  and 
from,  &c.,  to,  &c^  in  the  sum  of,  &c.,  upon  any  kind 
of  goods  and  merchandises  whatsoever,  laden  or  to 
be  laden  on  board  the  good  ship  or  vessel  called  the, 
&C.,  whereof,  &c^  was  master.  And  I  do  further 
certify,  that  at  the  foot  of  the  said  policy  of  insur- 
ance so  produced  to  me,  the  said  notary  as  aforesaid, 
was  writteni  C«  D.,  L.  per  received 

day  of  ,  £.  F.,  L.  per  received 

day  of,  &c^  of  which  an  act  being  requested,  &c., 
(see  p.  467.) 

We,  the  undersigned  merchants  of  this  of  Certificate  of 

do  hereby  certify  that  J.  M.,  who  hath  granted  Sn/^^rtu^S 
and  signed  the  foregoing,  &c.,  is  a  public  notary  of  of  a  notwy^ 
this,  Sfc.y  and  that  to  all  acts  and  instruments  thus 
by  him  signed,  full  faith  and  credit  are  and  ought  to 


•  We,  the  undersigned  public  notaries  of  the,  &c.,  of,  Another  form, 
&c.,  do  hereby  certify  unto  all  whom  it  may  .concern,  that  ^51^*^*  *^' 
J.  M.,  who  hath  signed  the  foregoing  act,  is  a  sworn  public  giyen  by  no- 
notary,  practising  in  this,  &c.,  and  that  to  all  acts  thus  by  tariet. 
him  signed,  full  faith  and  credit  are  and  ought  to  be  given 
in  judicature  and  thereout.     Witness  our  hands  in,  &c.,  this 
day  of,  &o. 
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be  given  in  court  and  thereout.    Dated  this 
day  of,  &€•>  in  the  year,  &c. 
Certificate  of       I,  J.  M.,  of,  &c.,  notary-public,  by,  &C.,  do  hereby 
^:^^^^!'certify  and  Mtest,  &c.,  thaton  this  day  of, 

water.  &c.,  before  me  came  and  appeared  A.  B.,  of,  &c^ 

agent  for  C.  D.,  of,  &c^  and  G.  H.,  of,  &Cn  who  se- 
yerally  declared  as  follows :  And  first,  the  said  A.  B. 
for  himself  declared,  that  on  the  day  of,  &&, 

now  last  past,  at  the  request  of  the  said  C.  D.,  he 
entered  at  the  custom-house  of  the  sud,  &c., 
bales  of  paper  marked,  &c.,  and  No.,  &c.,  from  on 
board  the  ship  or  vessel  called  the,  &c.,  whereof,  &&, 
was  master,  from,  &c. ;  and  that  the  said,  &&,  hales 
of  paper,  when  landed  and  opened  at  the  quays  of 
the  8s^d  custom-house,  wete  found  to  be  damaged, 
and,  &c. ;  and  upon  careful  examination  by  the  said 
declarant  of  the  said,  &c.,  bales  of  paper,  the  said 
damage  appeared  to  be  occasioned  by  sea-water,  [or 
as  the  case  may  &e.]  And  the  said  G.  H.  for  him- 
self declared,  that  he  purchased  of  the  said  C  D. 
the  said,  &c.,  bales  of  paper,  at  and  for  the  sum  o( 
&c.,  the  same  being,  &c«,  damaged  as  aforesaid,  and 
therefore  depreciated  in  value ;  and  that  had  the  said, 
&C.,  bales  of  paper  arrived  in  good  and  sound  con- 
dition, they  would  have  been  worth  the  full  sum  of, 
&c. ;  all  wliich  they  the  said  appearers  declare  to  be 
true,  and  that  they  are  ready  to  confirm  the  same 
on  oath  when  thereunto  required.  Of  which  ao  act, 
&c/ 


Another  cer- 
tificate, aud 
that  half  the 
duties  were 
remitted. 


'  I,  J.  M.,  of,  &c.,  notary-public,  by,  &c.,.do  hereby  cer- 
tify, &c.,  that  on  this  day  of,  &c.,  at  the  request  of 
A.  B.,  of,  &c.,  I,  tlfe  said  notary,  went  to  the  warehonse 
belongmg  to  the  custom-house  of  the  said,  &c.,  of,  &c.,  awl 
that  there  speaking  to  one  of  the  clerks  belonging  to  the 
said  warehoq§e,  he  produced  to  me  a  hook  called,  &c, 
wherein  at  fol.,  &c.,  I  found,  saw,  and  read,  that  on  ihi 
day  of,  &c.,  last,^the  said  A.  B.  entered  at  the  said 
custom-house  of  the  said,  &c.,  of,  &c.,  casks  of,  &c, 
marked,  &c..  No.,  &c.,  containing,  &c.,  which  came  from, 
&c.,  in  the  ship  or  vessel  called  the,  &c.,  C.  D.,  master;  afld 
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By  this  public  inatrument  of  procuration  or  letter  From  u  exe- 
of  attorney,  be  it  known  to  all  whom  it  may  concern,  ^^^^*  **>  "•• 
that  on  this         day  of,  &c.,  in  the  year  of  our  Lord  ^^torecdVe 
184       .before  me,  J.  M.,  of,  8cc^  notary-public,  debts,  &o.,  in 
by  royal  authority  duly  admitted  and  sworn,  and  in  ti»«  west 
the  presence  of  the  witnesses  hereinafter  mentioned,  °  ^ 
personally   came  ahd  appeared  A.  B.,  of,  &c.,  who 
exhibited  the  annexed  probate  of  the  last  will  and 
testament  of  £•  F.,  formerly  of,  &c.,  in  the  island  of, 
&C.,  but  late  of,  &c« ;  and  also  did  then  and  there, 
as  executor  named  and  appointed  in  and  by  the  said 
last  will  and  testament  of  the  said  £.  F.,  (be  having 
been  duly  qualified  to  act  as  such  by  due  form  of 
law,)  in  the  presence  of  me  the  said  notary  and  wit- 
nesses, declare  to  have  made,  ordained,  nomhiated, 
constituted,  and  appointed,  and  that  by  these  pre- 
sents he  doth  make,  ordain,  nominate,  constitute, 
and  appoint,  C.  D.,  of,  &c.,  his  the  said  A.  B.'s,  as 
such  executor  as  aforesaid,  true  and  lawful  attorney, 
for  him,  in  his  name,  place,  and  stead,  to  transact, 
manage,  and  conduct  all  the  affairs,  matters,  and 
coocerns  of  and  belonging  to  the  said  £.  F.,  or  in 
which  he,  th«  said  £.  F.,  wad  in  his  lifetime  inter- 
ested,  or   in   which  his  executors  are  now  inter- 
ested ;  and  for  him,  the  said  C.  D^  for  and  in  the 
name  of  the  said  appearer  A.  B.,  as  such  execu- 
tor of  the  said  .£.  F.  as  aforesaid,  to  ask,  demand, 
sue  for,  recover,  and  receive  of  and  from  G.  H.,  of, 
&c.,  in  the  said  island  of,  &c.,  and  of  and  from  all 

t 

that  upon  the  said  goods  and  merchandises  being  surveyed 
in  the  said  warehouse,  it  appeared  and  was  adjudged,  that 
casks  of  the  said,  &c.,  part  of  the  above-mentioned 
goods  and  merchandises,  had  received  damage  by  [as  the 
case  may  be,']  to  the  amount  of  one-half  of  the  value  thereof, 
wherefore  one-half  of  her  Majesty's  duties  on  the  said  goods 
and  merchandises  was  accordingly  remitted.  Of  which  an 
act,  &c.,  (see  p,  467.) 
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and  every  other  person  and  persons  whom  it  dotb, 
shall,  or  may  concern,  at,  &c^  in  the  said  island  of, 
&Cn  or  in  any  other  island  or  islands  in  the  West 
Indies,  all  snch  sum  and  sums  of  money  whatsoever, 
which  now  is  or  are  due  and  owing,  or  ilrhich  shall 
hereafter  become  due  and  owing,  to  the  estate  of  the 
said  £.  F. ;  and  for  him,  the  said  C.  D.,  in  the  name 
of  the  said  A.  B ,  as  such  executor  of  the  said  £.  F. 
as  aforesaid,  to  take  into  his  ponession,  custody,  aod 
power,  all  effects,  goods,  and  chatteb  of  and  belong- 
ing to  the  estate  of  the  said  £.  F^  and  also  to  com- 
pel, by  due  course  of  law,  all  persons  who  shall  or 
may  have  any  of  the  effects,  goods,  and  chattels  of 
or  belonging  to  the  estate  of  the  said  £.  F^  to  deli- 
▼er  up  the  same*     And  also  for  him,  the  said  C  D., 
for  and  in  the  name  of  the  said  A.  B^  as  such  exe- 
cutor  as  aforesaid,  to  ask,  demand,  sue  for,  reaver, 
and  receive,  of  and  from  the  representatives,  hein:, 
executors,  or  administrators  of  all  or  aay  such  per- 
son or  persons  as  aforesaid,  all  such  debts,  due^,  sum 
and  sums  of  money  whatsoever,  as  now  are  due  and 
owing  to  the  estate  of  the  said  £.  F.  upon  or  bj 
virtue  of  any  bond,  bill,  note,  deed,  or  other  kind  of 
security  whatsoever,  or  upon  or  by  virtue  of  the  ba- 
lance of  any  account  or  accounts,  or  by  any  other 
ways  and  means  whatsoever,  and  to  settle,  allow,  and 
adjust  their  respective  accounts  as  to  the  said  C  D. 
shall  seem  meet ;  and  also  to  compound  for  the  same, 
and  to  aceept  a  part  for  the  whole,  if  need  be ;  and 
upon  receipt  of  any  such  sum  and  sums  of  money, 
effects,  goods,  and  chattels  paid  to  the  said  C.  D.for 
the  use  of  the  said  A.  B^  as  such  executor  as  afore- 
said, to  transmit  the  same  as  soon  as  convenient  may 
be,  by  such  ways  and  means  as  he,  the  said  C  Dniu 
his  discretion  shall  think  proper.     And  also  for  him, 
the  said  A.  B.,  and  in  his  name  as  such  executor  as 
aforesaid,  to  give,  sign,  seal,  and  execute  good  and 
sufficient  releases,  and  full  and  effectual  receipts,  ac- 
quittances, and  discharges  for  the  same ;  and  upon 
non-payment  thereof,  or  upon  refusal  or  delay  io 
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brioging  in,  adjusting,  and  settfing  such  accoantSi 
he,  the  said  A.  B^  as  such  executor  as  aforesaid>  doth 
hereby  fully* authorize  and  empower  the  said  C.  D., 
in  the  name  of  him,  the  said  A.  B.,  as  such  executor 
as  aforesaid,  to  commence  and  prosecute  any  action 
or  actions,  suit  or  suits,  in  any  of  the  courts  of  law 
or  equity  in  the  island  of  aforesaid,  or  in  any 

other  island  or  islands  in  the  West  Indies ;  and  to 
use  any  other  lawful  or  equitable  ways  and  means 
for  the  recovery  of  any  sum  or  sums  of  money, 
goods,  chattels,  or  effects  of  and  belonging  to  the 
estate  of  the  said  £•  F.,  or  for  the  bringing  any  per- 
son or  persons  to  answer  for  the  settling  or  adjusting 
of  his  or  their  respective  accounts.    And  he,  the 
said  A.  B^  as  such  executor  as  aforesaid,  doth  here- 
by further  authorize  and  empower  the  said  C.  D., 
for  aad  in  the  name  of  the  said  A.  B.,  as  such  exe- 
cater  as  aforesaid,  and  as  his  act  and  deed  as  such 
executor  as  aforesaid,  to  make,  sign,  seal,  deliver, 
and  execute  any  deed  or  instrument  whatsoever, 
which  to  him,  the  said  C.  D.,  shall  seem  just  and 
equitable,  touching  or  concerning,  or  which  may  in 
any  way  relate  to  the  discharging  of  any  person  or 
persons  whomsoever  on  whom  the  said  £.  F.  in  his 
lifetime  had  any  claim  or  demand,  or  which  the  said 
A.  B.,  as  ex.ecutor  to  the  said  £.  F^  now  hath  upon 
such  person  or  persons,  or  upon  such  estates,  effects, 
goods,  or  chattels.     And  the  said  A.  Bn  as  such  exe- 
cotor  as  aforesaid,  doth  hereby  authorize  and  em- 
power the  said  C.  D.  to  substitute  or  appoint  one  or 
more  person  or  persons  as  his  substitute  or  substi- 
tutes in  the  place  of  him,  the  said  C.  D..    And  the 
said  A.  Bm  as  such  executor  as  aforesaid,  doth  de- 
clare that  the  powers  and  authorities  hereby  given 
to  the  said  C.  D.  shall,  from  the  time  of  such  ap- 
pointment, wholly  and  absolutely  rest  in  such  sub- 
stitute and  substitutes  as  the  said  C.  D.  shall  appoint* 
And  generally,  for  him,  the  said  A.  B.,  as  such  exe- 
cutor as  aforesaid,  to  do,  transact,  and  perform  all 
and  every  act  and  acts,  thing  and  things,  needful 
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and  expedient,  in  and  about  tbe  premises,  and  tbe  ma- 
nagement of  tbe  affairs  and  concerns  of  tbe  said  £.  F., 
as  fully  /ind  effectually,  to  all  intents  and  purposes 
.  wbatsoever,  as  be,  tbe  said  A.  B.,  as  sucb  executor  as 
aforesaid,  could  or  migbt  do  and  transact,  if  personally 
present ;  tbe  said  A.  B.  bereby  ratifying,  allowing, 
and  confirming,  and  agreeing  to  ratify,  allow,  and 
confirm,  all  and  wbatsoever  tbe  said  C.  D.,  or  his 
substitutes  or  sul^stitute,  sball  legally  do  or  cause  to 
be  done  by  virtue  of  tbese  presents.     In  witness,  &c 
To  recover         By  this  public  instrument,  &c.,  [as  in  last  prece- 
and  receive     (Jent,l  and  in  tbe  presence  of  tbe  witnesses  herenn- 

.inoney  aria-       _       '-•    ,  «^    ,.  _  ,    j-i  t* 

ing  from  the  dcr  wntten,  personally  came  and  appeared  CD., 
cargo  of  a  of,  &c.|  wbo  declared  to  bave  made,  ordained,  con- 
'tranded  stituted,  and  appointed,  as  by  tbese  presents  be  doth 
make,  ordain,  constitute,  and  appoint,  £.  F.  and  G. 
H.,  of,  &c.,  to  be  bis  true  and  lawful  attorney  and 
attorneys,  jointly  and  separately,  giving  and  by  tbese 
presents  granting  unto  his  said  attorneys  full  power 
and  authority,  for  bim,  tbe  said*  constituent,  and  in 
his  name,  to  ask,  demand,  have,  take,  and  receive  of 
and  from  the  commissioners  appointed  for  the  care 
of  the  cargo  shipped  and  laden  on  board  the  said 
ship,  or  whomsoever  else  it  doth,  shall,  or  may  coo- 
cem,  ail  sucb  sum  and  sums  of  money  as  may  have 
been  made  by  tbe  sale  and  produce  of  tbe  several 
goods  shipped  by  bim,  tbe  said  constituent,  on  board 
the  ship  called  the,  &c.,  whereof,  &c.,  was  master,  on 
a  voyage  to,  &c,  the  particulars  of  which  goods  are 
mentioned  in  the  invoices  hereunto  annexed,  (which 
said  ship  stranded  on  her  voyage  on  the  day  of 

last,)  and  for  what  sball  be  received  by  his  at- 
torneys, or  either  of  them,  in  the  name  of  tbe  saxd  C. 
D.,  either  as  the  consignor  of  tbe  said  goods,  or  as 
tbe  underwriter  or  insurer  thereof,  full  and  sufficient 
receipts,  acquittances,  and  discharges  to  give;  and  up- 
on non-payment  thereof,  or  of  any  part  thereof,  for  him 
the  said  constituent,  and  in  bis  name,  to  commeDce 
and  prosecute  any  action  or  actions,  suit  or  suits,  in 
any  courts  of  law  or  equity,  and  to  use  any  other  law* 
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ful  or  equitable  ways  and  means  for  the  recovery  of 
the  same,  and  every  part  thereof,  giving,  &c. 

PROTESTS. 

A.  B.,  master  of  thd  ship  or  vessel  called  the,  &C.,  Entries  of 
of  the  burthen  of  tons  or  thereabouts,  laden  with,  protests.* 
&c^  sailed  from,  &c.,  on  the  day  of,  &c.,  last, 

and  put  into,  &c^  on  the  day  of,  &c.,  also  last 
past,  where  she  was  wind-bound  until  the  -day  of 
the  said  month  of,  &c.,  when  he  again  set  sail,  and 
she  arrived  at  her  moorings  off,  &c.,  in  the  river 
Thaipes,  this  day  of  18  ;  but  fearing  da- 
mage, he  enters  his  protest  accordingly. 

By  this  public  instrument  of  protest,  &c.,  that  on,  Protest 
&C.,  before  me,  J.  M.,  notary-public,  &c.,  personally  against  the 
caaie  and  appeared  A.  B.,  master  of  the  ship  or  ves-  ^^^' 
sel  called  the,  &c.,  of  the  burthen  of  tons  or 

thereabouts,  belonging  to  the  port  of,  &c.,  and  C. 
D.,  first  mate  of  the  said  ship,  who  severally  declar- 
ed, that  the  said  ship  or  vessel  being  laden  with,  &c., 
they  the  said  appearers  on  the  day  of  set 

sail  on  board  thereof,  from,  &c.,  in,  &c.,  bound  di- 
rectly to  this  port  of,  &c ,  and  that  the  said  ship,  in 
the  prosecution  of  her  said  voyage,  on  the  day  of 
the  said  month  of,  &c.,  was  overtaken  by  a  vio- 
lent storm  and  gale  of  wind,  &€%,  [state  eis  the  case 
rxuiy  &f,]  in  which  she  shipped  very  great-  seas,  the  «, 
water  making  free  passage  over  the  said  ship ;  that 
GO  the  day  of  the  said  month,  the  said  storm 

continuing,  the  sea  broke  away  one  of  the  dead- 
lights, which  was  lost,  and  the  said  ship,  was  obliged 
to  go  before  the  wind  until  another  dead-light  was 
fixed,  after  which  the  said  ship  proceeded  to  this 
port  of,  &c.,  and  made  the  Land's  End  on  the 

•  A.  B.,  master  of  the  ship  or  vessel  called  the,  &c.,  of  Another 
the  burthen  of,  &c.,  tons  or  thereabouts,  laden  with,  &c.,  *°*^™' 
sailed  from,  &c.,  on  the         day  of,  &c.,  now  last  past,  and 
she  arrived  at  her  moorings  at,  &c.,  in  the  river  Thames,  the 
day  of  this  present  month  of,  &c. ;  but  fearing  damage,  he 
enters  his  protest  accordingly,  dated  the    day  of,  &c.,  18     , 
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day  oC  &C9  instaDt*  the  wind  being,  fte^  and*  &c^ 
and  afterwards  made  the  best  of  her  way  for,  &C., 
where  she  arriTed  and  moored  at,  &g^  on  the 
day  of,  &c^  instant,  at  o'clock  in,  &c.  And  the 
said  appearers  did  further  8everaUy*declare,  that  the 
said  ship,  at  the  time  of  her  departure  from,  Sic^ 
aforesaid,  upon  the  said  intended  Foyage,  was  tight, 
staunch,  and  strong,  and  her  hatches  well  and  suffi- 
ciently caulked  and  covered,  and  was  well  and  suffi- 
ciently manned,  provided,  and  furnished  with  ail 
things  needful  and  necessary  for  the  said  voyage, 
and  that  during  the  said  voyage  the  said  appearen 
and  ship's  company  used  their  utmost  endeavours  to 
preserve  the  said  ship  and  her  cargo  from  damage : 
and,  therefore,  the  said  A.  B.  did  declare  and  pro- 
test, as  by  these  presents  he  doth  solemnly  protest, 
against  all  and  every  person  or  persons  whom  it 
shall  or  may  concern,  and  doth  declare,  that  all  da- 
mages, losses,  and  detriments  that  have  happened  to 
the  said  ship  and  her  cargo,  are  and  ought  to  be 
borne  by  the  merchants  and  freighters  interested,  or 
whomsoever  else  it  shall  or  may  concern,  (by  way  of 
average  or  otherwise,)  the  same  having  occurred  as 
before  mentioned,  and  not  by  or  through  the  insuffi- 
ciency of  the  said  ship,  or  neglect  of  the  said  ap- 
pearer,  his  officers,  or  any  of  his  mariners.  Of  all 
which  an  act,  &c.  (p.  467-) 
rrotettofa^  Be  it  known  and  made  manifest  to  all  to  whom 
UMtroje? b     *^®^®  presents  shall  come,  that  on  this  day  of, 

ftr«.  &c.,  A.  B.,  master  of  the  ship  or  vessel  called  the, 

&c.,  of  and  belonging  to  the  port  of,  &c.,  in,  &Cn  of 
the  burthen  of  tons  or  thereabouts,  lately 

lying  at  a  certain  bay  or  harbour  called,  &c. ;  C  D., 
the  first  mate,  and  £.  F.,  the  second  mate  of  the 
said  ship,  severally  came  and  personally  appeared 
before  me,  J.  M.,  public  notary,  of  the  said,  &c^  and 
did  then  and  there,  of  their  own  free  will  and  volun* 
tary  accord,  before  me,  the  said  public  notary,  seve- 
rally and  respectively,  and  each  one  for  himself  odI/i 
allege,  affirm,  declare,  protest,  and  say  in  maoner 
following;  that  is  to  say:  And  first,  the  said  appearers 
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dOf  and  eacb  of  them  doth  allege,  affirm,  declare, 
protest,  and  say,  that  on  the  day  of,  &c.,  they, 

the  said  appearers,  in  the  said  ship  or  vessel  called 
the,  &C.,  which  was  then  staunch,  firm,  tight,  strong, 
and  in  all  respects  in  good  order,  properly  manned 
and  victualled  for  sea,  sailed  from,  &c.,  in,  &c.,  laden 
with  several  articles  of  merchandise,  on  a  voyage 
from  thence  for  the  island  of,  &c. ;  that  meeting 
with  a  heavy  gale  of  wind  on  the  day  of  the 

said  month  of,  &c.,  in  which  the  said  ship  lost  her 
foremast  and  bowsprit,  the  said  appearers  were  ob- 
liged to  put  into  the  port  of,  &c^  where  every  thing 
being  properly  fitted,  she  again  proceeded  on  her 
intendeid  voyage,  and  arrived  in  the  harbour  of,  &c., 
in  the  said,  &c.,  on  the  day  of,  &c.,  last ;  that 

on  the  day  of,  &c.,  last  past,  after  discharging 

the  cargo  at,  &c.,  the  said  ship  or  vessel  sailed  for, 
&c.,  in  the  said,  &c.,  where  she  arrived  the  same  day. 
And  the  said  appearers  did  further  severally  allege, 
declare,  protest,  and  say,  that  the  said  ship  or  vessel 
did  on,  &c.,  the  day  of,  &c.,  instant,  take  in 

and  complete  a  full  cargo  of  goods,  wares,  and  mer- 
chandises, with  which  she  was  to  return  to,  &c.  And 
*  the  said  appearers,  C.  D.  and  £.  F.,  did  further  al- 
lege and  say,  that  the  said  ship  or  vessel  did  on,  &c., 
the  day  of,  &c.,  instant,  break  ground  and 

run  further  out  of,  &c.,  for  the  purpose  of  being  in 
greater  readiness,  and  better  prepared  to  sail  for, 
&c.,  the  place  appointed  for  the  fleet  to  rendezvous. 
And  the  said  appearer,  A.  B.,  for  himself  separately, 
did  also  allege,  declare,  protest,  and  say,  that  on  the 
day  of,  &c«,  instant,  he,  this  appearer,  left  the 
said  ship  or  vessel,  then  lying  in,  &c.,  aforesaid,  and 
<^ame  to,  &g.,  in  order  to  clear  out  for  the  return 
voyage,  and  also  to  procure  some  additional  mariners 
to  navigate  her  home ;  that  he,  this  appearer,  did  on 
the  day  following  accordingly  clear  out  the 

said  ship  at  the  custom-house  at,  &c.,  aforesaid ;  and 
Wing  procured  such  additional  number  of  mariners 
M  were  necessary  for  the  navigation  of  the  said  ship, 
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he  sent  tlieiii  round  in  a  boat  from,  &c.,  about 
o'dock  in  the  afternoon  of  the  following*  &c.}  ivith 
directions  to  proceed  immediately  to,  &c.,  there  to 
join  the  said  ship ;  and  this  appearer  was  informed 
by  the  said  C  D.  and  £.  F.  thsrt  such  additional 
mariners  did,  about  o'clock  in  the*  &c^  of  the 

same,  &c^  arrive  at,  &&,  aforesaid. '  And  the  said 
appearer  A.  B.  dpth  further  for  himself  separately 
allege,  declare,  protest,  and  say,  that  having  so 
'  cleared  out  the  said  ship,  and  despatched  the  said 
additional  hands  as  aforesaid,  he,  this  appearer,  did, 
about  o'clock  in  the,  &c.,  of  the  same,  &&,  viz. 

the  instant,  set  out  from,  &c.,  aforesaid,  to  pro- 

ceed by  land  to^  &c.,  in  order  to  join  his  siud  ship; 
and  about  o'clock  on,  &c.,  morning,  the 

instant,  as  he  was  proceeding  on  his  journey,  withiD 
the  distance  of  about  or         miles  from,  &c^  he 

was  informed  that  his  ship  and  cargo  were  destroyed 
by  fire ;  and  when  he  arrived  at,  &c.,  he  found  such 
information  to  be  true.  And  the  said  appearers, 
C.  D.  and  £.  F.,  for  themselves,  jointly  and  severaDy^ 
did  further  allege,  protest,  and  say,  that  about 
after  o'clock  in  the  of  the  instant, 

whilst  G.  H.,  the  boatswain  of  the  said  ship  or  vessel 
called  the  was  attempting  to  draw  off  some  rum 

from  a  puncheon  in  the  after-part  of  the  said  ship,  on 
the  cabin  deck,  and  was  in  the  act  of  putting  a  cock 
into  such  puncheon  for  that  purpose,  a  considerable 
quantity  of  rum  accidentally  gushed  out  in  so  sudden 
a  manner,  that  it  immediately  caught  fire  from  a 
candle  which  was  held  by  a  boy  at  some  distance 
from  the  said  puncheon ;  that  the  fire  increased  with 
such  rapidity,  that  although  every  possible  exertion 
was  made  use  of  to  extinguish  it  by  throwing  f^et 
blankets  and  pails  of  water  upon  it,  as  long  as  it  was 
possible  to  remain  on  board  and  resist  the  violence 
of  the  flames,  and  although  the  people  belonging  to  ^ 
he  said  ship  were  assisted  by  the  men  and  boats 
im  all  the  other  ships  then  lying  at,  &;c.,  aforesaid; 
t  the  flames  continued  to  increase  to  so  gmX  * 
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degree,  that  all  the  exertions  of  these  appearera  and 
the  other  persons  who  assisted  proved  fruitless  ;  and 
about,  &c«»  after,  &c^  o'clock  in  the,  &c^  it  burnt  so 
furiously,  that  it  was  impossible  for  any  person  to 
stay  any  longer  on  board  the  said  ship  or  vessel,  the 
fire  being  then  so  near  the  powder-room,  that  it  was 
expected  she  would  blow  up  every  moment.  It, 
therefore,  became  absolutely  necessary,  for  the  pre* 
servation  of  the  crew,  to  quit  the  ship,  and  it  was 
conceived  prudent  and  best  to  cut  the  cable  to  let 
her  run  upon  a  reef,  with  a  view  to  save  as  much  of 
the  remaining  part  of  the  ship  and  cargo  as  possible. 
That  about  o'clock  the  fire  reached  the  powder- 
room,  and  all  the  after-part  of  the  ship  was  imme- 
diately blown  to  pieces.  It  then  continued  flaming 
till  about  o'clock  in  the  at  which  time 

she  was  entirely  burnt  down  and  destroyed  to  the 
water's  edge.  And  the  said  appearers  did  each  of 
them  further  allege,  declare,  protest,  and  say,  that 
any  loss,  damage,  or  accident  which  has  already  hap- 
pened, or  jpay  be  sustained,  either  to  the  said  ship  or 
vessel  called  the  ,  or  her  cargo  on  board,  or  to 

either  of  them,  is  solely  owing  to  the  aforesaid  acci- 
dent, and  not  by  or  through  any  neglect  of  duty  of 
him,  the  said  A.  B.,  or  any  of  the  officers  or  mariners 
on  board.  And  I,  the  said  public  notary,  at  the  re- 
quest of  the  said  A.  B.,  have  protested,  and  by  these 
presents  do  solemnly  protest,  against  all  and  every 
person  and  persons  whomsoever,  whom  it  doth,  shall, 
or  may  concern,  for  and  on  account  of  all  and  all 
manner  of  damages,  losses,  prejudices,  and  detriments 
whatsoever  which  the  said  ship  or  vessel  called  the, 
&c,  and  her  cargo  on  board,  or  either  of  them,  or 
any  part  thereof,  have  or  hath  already  sustained,  or 
may  hereafter  sustain  ;  and  also  against  all  charges 
and  expenses  whatsoever  which  the  owners  or 
freighters  thereof,  or  any  or  either  of  them,  or  any 
other  person  or  persons  whomsoever,  may  be  put  to 
or  sustain,  for  or  by  reason  or  means  of  the  aforesaid 
accident,  or  otherwise  relating  thereto.    All  which 


480  NOTARIAL  FORMS. 

matters  and  tfaings  were  decljDred»  afteged,  and  af- 
firmed, as  before  ia  set  forth,  in  the  presence  of  me^ 
the  said  notary;  and,  therefore,  I  have  bereanto sab- 
scribed  my  name  and  affixed  my  notarial  seal,  being- 
requested  to  testify  and  certify  the  premises.  Thas 
done  and  protested  at,  &c^  aforesaid,  the  day  and 
year  first  above  written. 
In  euf  of  a  By  this  public  iostrnment  of  declaration  and  pro- 
^^^^      test  be  it  known,  that,  &&,  before  me^  J.  M^  of,  &&, 


tak 


Of  ABentni        *  By  this,  8cc.,  [as  abore,]  and  £d  then  and  there  de- 
sUp  beins       dare,  that  thej  sailed  in  the  said  ship  from,  &c.,  in  the,  &c., 
of,  Ac,  on  the  day  of,  Ac,  last  past,  she  being  laden 

with  a  cargo  consisting  of,  &c.,  bound  to  the,  &e.,  of,  &c, 
although  cleared  oat  for  the  island  of,  Ac.»  aforesaid ;  that 
on  her  passage  to,  &c.,  aforesaid,  on  the  day  oi,  &c, 

last,  being  then  about  leagues  to  the,  Ac,  of  the 

island  of,  Ac,  the  said  ship  was  forcibly  s^ed  and  taken  b; 
a,  Ac,  privateer,  of,  Ac,  guns,  called  the,  Ac,  commanded 
by,  &c,  and  owned  by  Messrs  L.  M.  and  N.  O.,  of,  Ac,  in  the 
island  of,  &c  ;  that  on  the  said  ship  being  hailed  by  the  pri- 
vateer, he,  the  said  A.  B.,  was  immediately  ordi||red  on  botrd 
the  said  privateer  with  all  his  papers ;  that  he  accordinglj 
*.  went  on  board  the  sud  privateer,  and  carried  with  iiim  tbe 
papers,  when  he  and  the  said  papers  were  detained ;  that  tbe 
said  appearer,  C.  D.,  and  others  of  the  crew  of  the  ship, 
were  also  taken  on  board  tlie  said  privateer,  and  a  prize- 
master  and  others  of  the  said,  Ac^  privateer,  were  put  on 
board  the  said  ship,  with  orders  to  carry  her  into  the,  &c, 
of,  Ac,  in  the  said  island  of,  Ac.  That  about,  &c,  after 
the  said  exchange  of  men,  and  orders  aforesaid,  a  ship  ap- 
peared in  sight,  which  gave  chase  to  the  said  privateer  sod 
ship ;  upon  which  the  tLppearen,  and  others  belonging  to  the 
sud  ship,  the,  Ac,  w^re  put  into  the  boat  that  belonged  to 
the  said  ship,  which  at  the  time  was  alongside  of  the  said 
privateer,  with  directions  to  return  and  take  possession  of 
the  said  ship  the,  Ac,  giving  him,  the  appearer,  A.  B.,  the 
papers  that  contained  the  invoices,  bills  of  fading,  and  pro- 
tections belonging  to  the  siud  ship ;  but  that,  after  being 
about  half  way  from  the  said  privateer  to  the  said  ship,  thej 
were  ordered  back,  and  the  several  papers  taken  from  the 
said  appearer,  A.  B.  That  the  ship  continued  to  chase  th» 
said  privateer  and  ship,  the,  Ac ;  but  en  aocoont  of  its 
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notary-public,  by  royal  authority  duly  admitted  and 
swoFD,  aud  in  tiie  presence  of  the  witnesses  here- 
ander  mentioned,  personally  came  and  appeared  A.B«, 
late  master  of  the  ship  or  vessel  called  the,  &C.,  of, 
&c^  of  the  burthen  of  tons  or  thereabouts, 

and  C.  D^  late  first  mate  of  the  said  ship,  who  de- 
dared  that  the  aforesaid  ship,  laden  with,  &c.,  being 
tight,  strong,  staunch,  well  and  sufficiently  victualled, 
manned,  provided,  and  furnished  with  aQ  things  need- 
ful and  necessary  in  every  respect,  they,  on  the 
day  of,  &c^  in  the  year,  &c.,  now  last  past,  set  sail 

being  night,  the  said  privateer  made  her  escape,  and  carried 
the  sud  appearers  to  the  said,  &c^  of,  &c^  in  the  said  island 
of,  &c.,  where  they  arrived  on  the  day  of,  &c.,  last,  and 

where  the  said  appearer  and  crew  were  put  on  hoard  a  pri« 
son-ship,  called  the,  &c.,  in  which  they  remained  until  the 
day  of  the  said  month  of,  &c. ;  that  the  said  appears, 
A.  B.,  demanded  his  several  papers  from  the  commander, 
nd  also  from  the  owners  of  the  said  privateer,  hut  they  were 
refused  him ;  and  that  he  could  not  procure  a  protest  in  the 
said  island  of,  &c.,  on  account  of  his  not  having  money  to 
pay  for  the  same.  Wherefore  the  said  A.  B^  late  master  of 
the  ship  the,  &c.,  as  afcx'esaid,  on  his  own  behalf,  and  on  the 
part  and  behalf  of  the  owners,  and  of  all  others  interested,  or 
in  any  respect  concerned  in  the  said  ship  the,  &c.,  and  her 
cargo  on  board,  or  either  of  them,  doth  hereby  protest 
against  the  said,  &c.,  privateer,  her  commander,  officers, 
and  mariners,  and  all  others  whom  it  doth,  shall,  or  may 
concern;  and  also  against  her  g^s,  tackle,  apparel,  and 
furniture,  for  so  having  captured  the  said  ship  and  her  cargo, 
and  for  taking  out  the  men  and  papers,  and  for  sending  the 
prize-master  with  men  on  board,  with  directions  to  carry  the 
said  ship  the,  &c.,  to  the  said,'&e.,  of,  &c.,  in  the  said  island 
of,  &c.,  and  for  all  losses',  costs,  damages,  and  expenses 
already  suffered,  or  which  may  hereafter  accrue  by  reason  of 
the  foregoing  premises.  And  I,  the  said  notary,  at  the 
request  of  the  said  A.  B.,  the  late  master  of  the  ship  the, 
&c.,  did,  and  do  hereby,  solemnly  protest  against  the  same, 
in  manner  and  form  aforesaid;  so  that  all  matters  of  in- 
surance respecting  the  said  ship  the,  &c.,  and  her  cargo  on 
board,  or  either  of  them,  may  hereafter  properly  be  adjusted 
i^  settled.     Thus  done,  &c.,  (see  p.  480.) 
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and  departed  from,  &e^  at  o'clock  in  the 

morniDgy  bound  to,  &c^  and  from  thence  to,  &c^  in 
company  with  the  fleet  then  in,  &c^  under  convoy  of 
her  Majesty's  ship  the,  &c^  whereof,  &Cn  was  com- 
mander, laying  off  and  on ;  that  at  o'clock,  p jn., 
her  Majesty's  said  ship  the,  &c^  made  a  signal  to 
keep  in  his  wake,  at  the  same  time  made  sail  with  a 
moderate  breeze ;  that  at  6'clock,  pjn^  the 

whole  fleet  became  becalmed,  under,  &c. ;  that  at 
that  time  they  could  not  observe  the  commodore's 
lights,  if  he  carried  any;  that  at  daylight  on  the 
day  of  the  said  month  of,  &c^  the  sea  qaite 
calm,  ships  of  the  said  fleet  being  in  company, 

and  also  could  see  from  the  topmast-head  the  re- 
mainder of  the  fleet  under,  &c^  at  o'clock, 
p.m.,  a  strong  gale  of  wind,  which  sprung  the  top- 
mast of  the  said  ship  the,  &c ;  that  during  the  time 
of  repairing  the  same,  the  said  ship  dropped  consi- 
derably astern  of  the  rest  of  the  fleet ;  that  on  the 

day  of  the  said  month  of,  &c^  about 
o'clock,  a.m^  her  Majesty's  said  ship  the  hove 

in  sight,  standing  to  the,  &c^  when  the  said  ship 
hoisted  her  ensign  in  the  main-topmast  shrouds,  and 
soon  after  tacked  to  the,  &c« ;  and  made  a  signal  for 
the  ships  astern  to  make  more  sail,  and  in 
hours  was  completely  out  of  sight ;  that  they  became 
becalmed  at  p.m.  of  the  day  of  the  said 

month  of,  &c^  until  the  said  ship  was  taken,  as  here- 
inafter declared  and  set  forth ;  that  at  o'clock, 
a.m.,  they  observed  two,  &&,  coming  round,  &Cn 
point,  with  extraordinary  sail ;  that  they  soon  per- 
ceived them  to  be  two,  &c.,  and  enemies ;  and  that 
on  this  they  prepared  their  guns  and  other  neces- 
saries, and  put  the  said  ship  in  the  best  order,  state, 
and  condition  for  an  engagement,  in  order  to  defend 
the  said  ship,  and  prevent  her  from  being  taken.  At 
o'clock,  a.m^  the  said  two,  &c^  came  up  with 
the  said  ship  the,  &Cn  when  one  of  the  said,  &c«, 
rowed  under  the  said  ship's  quarter  and  boarded ;  at 
which  time,  from  the  superiority  of  force,  he,  this 
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appearer,  A.  B.,  having  consulted  the  officers  and 
crew  of  his  said  ship,  conceived  it  most  prudent  and 
advisable,  in  order  to  save  the  lives  of  the  said  ship's 
company  and  passengers,  to  surrender  the  said  ship 
to  the  said  two,  &c.,  or  to  one  of  them,  without  mak- 
ing any  resistance  in  boarding  ;  that  after  the  said  ship 
was  so  taken  and  surrendered  to  the  said  two,  &c., 
or  to  one  of  them,  he,  this  appearer,  A.  6.,  with  part 
of  his  said  ship's  company  and  passengers,  was  put 
and  taken  on  board  one  of  the  said,  &c.,  the  rest  of 
the  said  ship's  company  and  passengers  having  re- 
mained and  continued  on  board  the  said  brig ;  that 
the  said  two,  &c.,  or  one  of  them,  kept  and  detained 
the  said  ship  in  their  custody  and  possession,  in  com> 
pany  with  them,  cruising  at  sea,  from  the  said 
day  of  the  said  month  of,  &c.,  until  the  of  the 

said  month,  when  the  said  ship  was  carried  into, 
&c ;  when  he,  this  appearer,  A.  B.,  with  all  his  said 
ship's  company  and  passengers,  was  put  and  confined 
in  prison,  in  the  said  island  of,  &c.  Therefore  the 
said  A.  B.  did  declare  to  protest,  as  by  these  pre- 
sents he  doth  most  solemnly  protest,  against  all  and 
every  person  or  persons  whomsoever ;  and  declares 
the  loss  of  the  said  ship  the,  &c.,  with  her  furniture 
and  tackle,  is  to  be  borne  by  all  and  every  person  or 
persons  whom  it  shall  or  may  concern ;  and  doth 
further  declare  that  the  said  ship  was  so  taken  by  the 
two,  &c.,  or  one  of  them,  neither  through  any  neglect 
of  the  said  appearer,  A.  B.,  or  any  of  his  officers  or 
mariners,  nor  through  any  insufficiency  or  defect  of 
the  said  ship,  as  he  is  able  to  prove.  Of  all  which 
an  act,  &c. 

By  this  public  instrument  of  protest,  &c.,  that  on,  of  demur. 
&C-,  before  me,  J.  M.,  notary-public,  &c.,  personally  ^^^' 
came  and  appeared  A.  B.,  of,  &c.,  mariner,  master  of 
the  ship  or  vessel  called  the,  &c.,  of  the  burthen  of, 
&c.,  or  thereabouts,  now  lying  in,  &c.,  who  declar- 
ed, that  whereas  he,  the  said  A.  B.,  had,  by  charter- 
party  bearing  date  the,  &c.,  day  of,  &c.,  last  past, 
let  the  said  ship  to  freight  to  Messrs  C.  D.  and  Co. 
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of,  &(%,  for  a  voyage  from,  &c.,  aforesaid,  to  thk 
port  of,  &C.,  where  she  arrived  at,  &c^  in  the,  &&, 
of,  &e.,  on  the  day  of,  &c.,  instant,  and  hath 

since  lain  there  running  days,  in  order  to  unload 
the  said  ship,  pursuant  to  the  said  charter-party. 
And  whereas,  by  a  bill  of  lading  dated  at,  &&, 
aforesaid,  the  day  of  the  said  month  of,  &Cn  the 
said  C.  D.  and  Co.  did  consign  to  Messrs  £.  F.,  of, 
&c.,  merchants,  &c.,  and,  &c.,  marked  as  in  the  mar- 
gin, and  the  said  appearer,  in  consequence  thereof, 
immediately  gave  notice  of  his  arrival  at,  &Cn  in  the, 
&C.,  of,  &C.,  to  the  said  Messrs  £.  F.  and  Co.,  and 
hath  requested  them  to  receive  and  take  out  of  the 
said  ship  the  said,  &c.,  and,  &c.,  and  to  pay  the 
freight  and  customs  for  the  same,  which  they  have 
hitherto  refused  and  delayed  to  do,  to  the  great  da- 
mage and  detriment  of  the  said  appearer  and  his 
said  ship.  And,  therefore,  the  said  appearer  requir- 
ed me,  the  said  notary,  to  protest,  as  by  these  pre- 
sents I  do  most  solemnly  protest,  as  well  against  the 
said  £.  F.  and  Co.,  as  against  the  said  C.  D.  and 
Co.,  and  all  others  whom  it  doth  or  may  concern, 
for  breach  of  the  said  charter-party,  and  for  all  de- 
murrage, damage,  loss,  detriment,  and  prejudice  al- 
ready suffered  and  sustained,  or  to  be  suffered  and 
sustained  by  him,  the  said  appearer,  and  the  owners 
of  the  said  ship,  for  or  by  reason  or  means  of  the 
said  £.  F.  and  Co.  not  having  entered  and  taken  out 
the  said,  &c^  and,  &c.,  and  paid  the  freight  and  cus- 
toms for  the  same,  according  to  the  contents  of  the 
said  charter-party  and  bill  of  lading,  and  for  ivhat 
else  the  said  appearer  can,  may,  or  ought  to  protest, 
to  recover  the  same  in  time  and  place  convenieot 
y       f  I       ^^  *^^  which  an  act,  &c. 

to^sign  Tim  ^y  ^^is  public  instrument  of  protest,  &c^  that  oo, 
ofUdingfor  &c.,  before  me,  J.  M.,  notary-public,  &c«,  personally 
f^freight^^*^  came  and  appeared  A.  B.,  of,  &c.,  who  declared,  and 
contracteij.     hy  these  presents  doth  declare,  that  on  the  day 

of,  &c.,  instant,  he,  this  declarant,  did  agree  with 
C.  D.>  master  of  the  ship  called  the,  &c*y  bpund  out 
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md  from  this  port  of,  &c.,  for,  &c.,  in,  &Cm  to  ship 
on  board  the  said  ship,  for,  &C.,  aforesaid,  &c.,  of, 
&(%,  and  to  pay  for  the  same  at  and  after  the  rate  of, 
&c^  per  ton,  accounting  feet  square  to  a  ton. 

And  that  he,  the  said  declarant,  did  accordingly  ship 
on  board  the  said  ship  the,  &c.,  the  sud,  &c.,  of,  &c., 
and  did  afterwards  exhibit  to  the  said  C.  D.  the  re- 
ceipt given  by  the  chief  mate  of  the  said  ship  for 
the  said,  &c.,  of,  &Cm  when  the  same  was  received 
on  board  the  said  ship,  and  required  him  to  sign 
bills  of  lading  for  the  same,  pursuant  to  the  said 
agreement ;  but  the  said  C.  D.,  master  of  the  said 
ship  the  refused  to  sign  such  bills  of  lading,  de- 
manding that  the  said  declarant  [<»  the  case  may  he\ 
should  pay  for  the  freight  of  the  said,  &c.,  of,  &c., 
by  the,  &c.,  contrary  to  the  agreement  above  men- 
tioned. And,  therefore,  the  said  declarant  required 
me,  the  said  notary,  to  protest  against  the  said  C.  D.for 
not  performing  his  sedd  agreement,  and  for  refusing 
to  sign  bills  of  lading  pursuant  thereto  ;  and  for  all 
loss,  damage,  and  detriment  that  may  be  sustained 
by  reason  thereof.  Thereupon  I,  the  said  notary, 
in  company  with  the  said  A.  B.,  went  to  the  said 
C.  D.,  and  demanded  and  required  him  to  sign  bills 
of  lading  for  the  said,  &c.,  of,  &c.,  shipped  on  board 
his  said  ship  by  the  said  A.  B.,  and  to  insert  therein 
that  the  freight  should  be  paid  for  the  same  at  the 
rate  of,  &c,  per  ton,  according  to  their  said  agree- 
ment ;  to  which  the  said  C.  D.  answered,  {state  the 
answer  given  ;]  which  answer  not  being  satisfactory, 
I,  the  said  notary,  did  declare  that  I  would  protest, 
and  by  these  presents  (at  the  request  aforesaid)  I 
do  solemnly  protest,  as  well  against  the  said  C.  D., 
as  against  all  others  whom  it  doth  or  may  concern, 
for  all  loss,  damage,  and  detriment  which  may  hap- 
pen or  be  sustained  for  or  by  reason  or  means  of  the 
said  C.  D.  refusing  to  sign  bills  of  lading  for  the 
said,  &c.,  of,  &c.,  pursuant  to  the  agreement  above 
mentioned,  and  for  whatever  else  can  or  ought  to 
be  protested  concerning  the  premises,  to  be  reco- 
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vered  in  time  and  place  convenient.  Whereof  an 
act,  &c. 
For  breach  of  By  this  public  instrument  of  declaration  and  pro- 
cLarter-party.  test  be  it  kjiown  unto  all  whom  it  may  concern,  that 
on,  &c.,  before  me,  J.  M.,  of,  &c^  notary-public,  &&, 
personally  came  and  appeared  A.  B.  and  C.  D.,  of, 
&C.,  who  declared,  that  whereas  £.  F.,  master  of  the 
ship  or  vessel  called  the,  &c.,  of  the  burthen  of 
tons  or  thereabouts,  had,  by  charter-party  under  the 
hand  and  seal  of  him,  the  said  £.  F^  bearing  date  the, 
&C.,  of,  &c,  instant,  let  the  said  ship  unto  the  siud 
appearers,  for  a  voyage  with  her  to  be  made  iirom 
this  port  of,  &c^  to,  &c.,  in,  &c.  And  whereas,  in 
the  said  charter-party,  among  other  things,  it  was 
agreed,  that  the  said  £.  F.  would  depart  with  the  said 
ship  out  of  the,  &c.,  wind  and  weather  permitting, 
on  or  before  the  day  of,  &c*y  instant,  in  order  to 
proceed  on  the  said  voyage.  And  whereas  th6y, 
the  said  appearers,  having  fully  laden  the  said  ship^ 
[as  the  case^may  &e,]  have  several  times  since  the 
day  of,  &c.,  instant,  ordered  and  required  the 
said  E.  F.  to  depart  and  sail  with  his  said  ship  oat 
of  the  said.  Sec,  in  order  to  proceed  on  her  said  voy- 
age ;  and  notwithstanding  such  orders,  he,  the  said 
£•  F.,  hath  hitherto  neglected,  and  refused  and  de- 
layed to  proceed  on  the  voyage  aforesaid,  in  manifest 
breach  of  the  said  charter-party.  Therefore,  they, 
the  said  appearers,  requested  me,  the  said  notary, 
to  protest,  as  I  do  by  these  presents  most  solemDly 
protest,  as  well  against  the  said  £•  F.,  as  all  others 
whom  it  may  or  doth  concern,  for  breach  of  the  said 
charter-party  in  not  sailing^  out  of  the  said  to 

proceed  on  the  said  voyage,  on  or  before  the  said 
day  of,  &c.,  instant ;  and  for  all  costs,  loss,  da- 
mage, and  detriment  which  they,  the  said  appearers, 
have  already  suffered  and  sustained,  or  shall  or  may 
hereafter  suffer  or  sustain,  by  reason  of  the  said  ship 
not  departing  and  proceeding  on  her  voyage  as 
aforesaid,  or  otherwise  howsoever,  and  for  what  else 
the  said  appearers  can,  may,  or  ought  to  protest,  to 
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recover  the  same  in  time  and  place  convenient. 
Whereof  an  act,  &c.' 

By  this  public  instrument  of  declaration  and  pro-  of  abandon- 
test  be  it  known,  that  on  this  of,  &c.,  in  the  ment,  and  also 
year  of  our  Lord,  &C.,  before  me,  J.  M.,  of  London,  J^rofor^' 
notary-public,  &c,  personally  came  and  appeared  non-payment 
A.  B.,  late  master  and  owner  of  the  ship  or  vessel  o^insui^ance. 
called  the,  &Cn  of  the  burthen  of  tons  or  there- 
abouts, who  declared  that  he,  this  appearer,  on  the 
day  of,  &C.,  now  last  past,  on  his  voyage  from, 
&&,  to,  &c.y  laden  with,  &c..  met  with  very  boister- 
ous weather,  whereby  his  said  ship  or  vessel  sustain- 
ed so  much  damage,  that  he,  this  appearer,   was 
obliged  and  did  run  into  the,  &c.,  of,  &c.,  in  order 
to  have  his  said  damage  repaired  ;  and  that  afler  his 
said  ship  had  been  there  substantially  repaired,  and 
in  every  respect  put  into  good  condition,  he,  this 
appearer,  did,  on  the        day  of,  &c.,  now  last  past, 
cause  an  insurance  to  be  made  in  this  city  of  Lon- 
don, and  his  said  ship  to  be  underwritten  for  the 
sum  of  L.             ,  of  lawful  money  of  Great  Briton, 
from,  &C.,  aforesaid,  to,  &c.,  his  place  of  destination  ; 
for  which  the  said  appearer  did  pay,  or  cause  to  be 
paid,  a  premium  at  and  after  the  rate  of,  &c.,  of  like 
lawfid  money  per  cent.,  as  in  and  by  the  policy  of 
insurance,  signed  and  subscribed  on  the  said 
day  of,  &c.,  by,  &c.,  and,  &c.,  of  the  said  city  of 
London,  underwriters,  each  of  them  for  the  sum  of 
L.             ,  relation  being  thereto  had,  may  more 
fully  and  at  large  appear.     And  this  appearer  fur- 
ther declares,  that  he,  the  said  appearer,  his  said 
ship  being  tight,  strong,  staunch,  and  in  good  order 

*  Afterwards,  on  the         day  of  the  said  month  of,  &c.,  I,  Attestation  of 
the  said  notary,  at  the  request  of  the  said  A.  B.  and  C.  D.,  J^^deHverin 
did  intimate  the  foregoing  protest  to  the  within-named  E,  ^^  authentic  ^ 
^•1  and  then  and  there  speaking  to  the  said  E.  F.,  I  de-  copyof  apro- 
Kvered  to  him  an  authentic  copy  thereof,  which  he  took  test, 
and  said,  Istate  the  answer  given,']  which  answer  not  being 
satisfactory  to  the  said  reqnirants,  I,  the  said  notary,  did 
^^  do  persist  to  protest  in  manner  and  form  aforesaid. 
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and  properly  repaired,  did,  on  the  day  of,  &cv 

last  past,  the  wind  being,  &c^  set  sail  from,  &(%, 
aforesaid,  for,  &e.,  his  said  place  of  destination  ;  but 
that,  in  the  prosecution  of  his  said  voyage,  by  vio^ 
lent  hurricanes,  dreadful  thunder-storms,  and  tem- 
pestuous weather,  between  the  and  of  the  said 
month  of,  &e.,  his  said  vessel  was  wrecked,  and  lost  on 
the  coast  of,  &c.  but  that,  nevertheless,  by  <tint  of 
indefatigable  exertion  of  him,  this  appearer,  and  his 
ship's  crew,  and  assistance  from  the  people  of,  ftc^ 
on  the  sud  coast  of,  &c»y  some  of  the  tackle  and  ap- 
parel belonging  to  the  said  ship  was  saved,  and  put 
under  the  care,  custody,  and  lock  of  the  governor 
and  magistrates  of  the  said,  &e.,  of,  &e«  r  that  he; 
this  appearer,  did  apply  t6  the  said  governor  and 
magistrates  for  the  purpose  that  the  said  tackle  and 
apparel  so  saved,  might  be  disposed  of  for  the  bene- 
fit and  on  the  account  of  the  underwriters  of  the 
said  ship,  but-which  the  said  governor  and  magis- 
trates refused,  alleging  that  the  said  tackle  and  ap- 
parel so  saved  of  the  said  ship  must  there  be  kept  and 
detained,  to  and  for  the  use,  behoof,  and  benefit  of 
those  who  had  insured  and  underwritten  the  afore- 
said ship  ;  that  he,  this  appearer,  thereupon  repured 
to  this  city  of  London,  and  there  applied  to  lir 
ship-broker,  by  whose  means  he,  this  a^^pearer,  had 
caused  and  procured  his  said  ship  to  be  und^writ- 
ten  and  insured,  and  also  by  me,  the  undersigned 
notary,  did  make  repeated  applications  to  the  saA 
&c.,  and,  &c^  demanding  of  them  to  pay  and  reim- 
burse to  the  said  A.  R  the  said  sum  of  L.  as 
a  total  loss  by  him  sustained  as  aforesaid,  and  by 
them  underwritten  and  insured  as  aforesaid ;  bat 
that  he,  this  appearer,  hath  not  been  able  to  procuie 
or  receive  any  reimbursement,  payment,  or  satisfac- 
tion for  the  said  loss,  or  any  part  thereof,  either  of 
and  from  the  said,  &c.,  and,  &c.,  or  any  person  or 
persons  on  their  part,  or  either  of  their  parts  and 
behalves.  He,  this  appearer,  therefore,  requested  of 
me,  the  said  notary^  to  intimate}  decWet  and  giTe 
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notice  to  the  said,  kc^  and,  &c.y  that  he,  this  ap- 
pearer,  did,  and  by  these  presents  doth  abandon, 
cede,  and  leave  all  and  every  his,  this  appearer^s, 
right,  title,  estate,  property,  profit,  interest,  claim, 
and  demand  whatsoever,  of  and  in  the  said  ship, 
tackle^  apparel,  and  appurtenances,  and  every  part 
thereof,  to  and  for  the  use,  property,  behoof,  and  dis- 
posal of  them,  the  said,  &c.,  and,  &c.,  and  to  pro* 
test  against  them,  the  said,  &c.,  and,  &c.,  and  each 
and  every  of  them,  for  non-payment  and  non-reim- 
bursement of  the  said  sum  of  L.  as  a  total  loss 
on  the  said  ship  by  them,  the  said,  &c.,  and,  &c.,  so 
insured  and  underwritten  ;  and  for  all  costs,  dama- 
ges, and  charges,  accrued  and  to  accrue  to  him,  this 
appearer,  on  account  of  the  said,  &c.,  and,  &c.,  and 
each  and  every  of  them,  refusing  to  pay  and  reim- 
burse the  said  total  loss.  Whereupon  f,  the  said 
notary,  at  the  instance  and  request,  and  in  the  name 
of  him,  the  said,  &c^  do  hereby  declare,  intimate, 
and  make  known  to  the  said,  &c.,  and,  &c.,  and  each 
and  every  of  them,  that  he,  the  said  A.  B.,  doth 
hereby  abandon,  cede,  and  leave  to  them,  the  said, 
&C.,  and,  &c.,  and  each  and  every  of  them,  all  his, 
the  said  A.  B.'s  right,  title,  estate,  interest,  profit, 
property,  claim,  demand,  and  produce  of  and  in  the 
aforesaid  ship  or  vessel  ealled  the,  &c^  and  all  and 
every  her  tackle,  apparel,  furniture,  and  appurtenan- 
ces, and  every  produce  thereof;  and  that  he,  this 
appearer,  doth  claim  reimbursement  of  the  said  sum 
of  L.  as  a  total  loss  on  his  said  ship  as  afore- 
said, he,  this  appearer,  hereby  declaring  to  be  will- 
ing and  ready  to  give,  sign,  seal,  and  execute  all 
and  every  such  act,  power,  and  deed,  under  his  hand 
and  seal,  as  the  ease  may  require,  to  and  for  the 
use,  and  to  and  for  the  better  enabling  the  said,  ftc, 
and,  &c,  and  each  and  every  of  them,  to  recover, 
possess,  have,  take,  and  enjoy,  from  the  governor 
and  magistrates  of  the  said,  &c.,  and,  &c.,  or  whom- 
soever else  it  may  concern,  all  and  whatsoever  shall 
or  may  have  been  saved  of  the  ship  or  vessel  the, 
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&C.,  her  tackle,  apparel,  rigging,  and  appurteoancea 
wfaatsoeyer,  or  any  and  every  part  thereof  at,  &<%, 
aforesaid  or  elsewhere.  An  act  whereof  being  re- 
quested of  me,  the  sud  notary,  I  have  granted  these 
presents  under  my  seal  of  office,  to  senre  and  avail 
as  occasion  shall  or  may  require,  in  the  presence  of 
C.  D.  and  E.  F. 
Protest  for  not      On  this  day  of,  &Cn  in  the  year,  &Ci»  at  the 

accor^^fl^^'  notary-public,  &c.,  went  on  board  the  ship  or  vessel 
memorandum  called  the,  &c.,  whereof  £.  F.  is  master,  now  lying 
of  agTMrnent.  j^,  &c.,  and  presented  and  exhibited  to  the  said  E.  F. 
a  memorandum  of  agreement  by  him  entered  into 
and  duly  executed  with  the  said  A.  B.  and  C.  Dn 
setting  forth  the  particulars  of  an  intended  charter- 
party  to  be  signed  and  executed  by  him,  the  said 
£.  F.,  of  the  one  part,  and  the  said  A.  B.  and  C  D. 
of  the  other  part ;  and  demanded  of  him  the  fulfil- 
ment of  the  said  memorandum  of  agreement,  and  to 
execute  and  sign  the  charter-party  made  and  drawn 
according  to  the  said  memorandum  of  agreement, 
which  I  then  exhibited  and  presented  unto  him.  And 
upon  his  refusing  to  do  the  same,  I  asked  of  him  the 
reason  for  such   refusal ;   whereunto  he  answered, 
[the  answer  given ;]  which  answer  not  being  satis- 
factory, I,  the  said  notary,  at  the  request  aforesaid, 
have  protested,  and  by  these  presents  do  solemnly 
protest,  as  well  against  the  said  £%  F^  as  all  others 
whom  it  shaU  or  may  concern,  for  all  damages,  costs, 
charges,  expanses,  or  loss,  that  may  any  ways  be 
sustained  by  or  arise  to  them,  the  said  A.  B.  aod 
C.  D.,  on  account  of  the  said  £.  F.  not  fulfilling  his 
said  memorandum  of  agreement,  and  signing  the  said 
charter-party,  and  not  having  his  vessel  ready  to 
proceed  and  sail  on  the  voyages  therein  mentioned. 
Thus  done,  &c.  (see  p.  480.) 

^  ProteUs  of  Bills  ofExehanffe. 

tm^Tto!^      On  this  day  of,  &c,  in  the  year,  &c,  at  the 

reign  hui.       rcquest  of  Mr^  A«  B.,  of  the  city  of  London,  mer- 
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chant,  and  bearer  of  the  original  bill  of  exhange, 
whereof  a  true  copy  is  on  the  other  side  written,  I» 
J.  Msj  of  the  said  city,  notary-public,  by  royal  autho- 
rity duly  admitted  and  sworn,  went  to  the  house  of 
Mr  C  D^  on  whom  the  said  bill  is  drawn,  and  there 
speaking  with  a  cleik  in  the  counting-house,  I  pro- 
duced and  exhibited  unto  him  the  said  original  bill 
of  exchange,  and  demanded  acceptance  thereof,  to 
which  he  answered  that,  &c«,  [state  the  exact  answer 
ffiven,^     Which  answer  not  being  satisfactory,  I,  the 
said  notary,  at  the  request  aforesaid,  have  protested, 
and  by  these  presents  do  solemnly  protest,  as  well 
against  the  drawer  of  the  said  bill  of  exchange,  as 
against  all  others  whom  it  doth  or  may  concern,  for 
exchanges,  re-exchanges,  damages,  costs,  charges, 
and  interests  suffered,  or  to  be  suffered,  for  want  of 
acceptance  of  the  said  bill  of  exchange.     Thus  done 
in  the  presence  of  £.  F.  and  G.  H.,  witnesses  here- 
unto required.^ 

On  this  day  of,  &c.,  at  the  request  of  Mr  Protest  of  a 

A.  B.,  of  the  city  of  London,  merchant,  and  bearer  ^^^epto^  *^' 
of  the  original  bill  of  exchange,  whereof  a  true  copy  becomes  a 
is  on  the  other  side  written,  I,  J.  M.,  of  the  said  bankrupt,  for 
city,  notary.public,  by  royal  authority  duly  admitted  ^^^^^e^  s<*^'^- 
and  sworn,  having  perused  and  read  the  London 
Gazette,  bearing  date  the  day  of,  &c.,  instant, 

found  that  C.  D.,  the  acceptor  of  the  said  bill  of  ex- 
change, was  therein  declared  a  bankrupt,  in  pur- 
suance  of  a  fiat  in  bankruptcy  under  the  hand  of  the 
Lord  High  Chancellor  of  Great  Britain,  awarded  and 
issued  against  him ;  in  consequence  whereof,  I,thesaid 
notarj}  went  to  the  dwelling-house  of  the  said  C  D., 

^  Afterwards,  on  tho  same  day,  month,  and  year,  before  Act  of  hon- 
me,  the  said  notary,  and  witnesses,  personally  came  and  ap-  ^^^' 
peared,  Mr  J.  K.,  of  this  city,  merchant,  who  declared  he 
was  ready  and  would  accept  the  said  bill  of  exchange  now 
under  protest,  for  the  honour  and  account  of  Mr  L.  M.,  the 
drawer,  [a4  the  case  may  be ;]  holding  him,  the  said  drawer 
thereof,  and  all  others  conoemed,  always  oblige^  to  him,  the 
said  appearer,  for  re-imbwsement,  in  due  form  of  law. 
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and  there  speaking  with  a  derk,  I  demanded  security 
for  the  due  payment  of  the  said  bill  of  exchange, 
when  the  same  shall  become  payable ;  when  the  said 
clerk  answered,  that  the  said  C.  D.  was  a  bankrupt, 
and  had  given  no  directions  respecting  the  said  bilL 
Whereupon  I,  the  said  notary,  at  the  request  afore- 
said, have  protested,  and  by  these  presents  do  so- 
lemnly protest,  as  well  against  the  drawer  and 
acceptor  of  the  said  bill,  as  against  all  others  whom 
it  doth  or  may  concern,  for  exchanges,  re-exchanges, 
damages,  costs,  charges,  and  interests,  suffered,  or  to 
be  suffered,  for  want  of  better  security  for  payment 
of  the  said  bill  of  exchangCi  when  due  and  payable. 
Thus  done,  &c« 
Protest  of  On  this  day  of,  &&,  in  the  year  of,  &c^  at 

^ix^l^  the  request  of  Mr  A.  B.,  of  this  city  of  London,  &a, 
o  exetunge.  ^^^  bearer  of  the  original  bill  of  excliange,  whereof 
a  true  copy  is  on  the  other  side  written^  I,  J*  Mi 
of  the  said  city,  notary-public,  &C.,  went  to  the 
house  of  Mr  C.  D.,  on  whom  the  said  bill  is  drawn, 
and  there  speaking  with  the  said  Mr  C.  D.,  I  ex- 
hibited unto  him  thie  said  original  bill  of  exchange^ 
and  demanded  payment  thereof,  to  which  he  answered 
that,  &c«  Therefore  I,  the  said  notary,  at  the  re- 
quest of  the  said  A.  B.,  do  hereby,  in  the  presence 
of  the  witnesses  hereunder  written,  protest  the  said 
bill,  dated  in  London  the  day  and  year  in  the  be- 
ginning written. 
protMt  of  On  the  day  of,  &c^  in  the  year,  &e.,  Mr 

rfum^  e  for '    '^'  ^'^  ^^  ^^^  ^^'^  ®^  Londou,  produced  unto  me, 
wilnt^of  M-     J*  ^•y  of  the  said  city,  notary-public,  &&,  a  bill  of 
ceptance        exchange,  whereof  a  true  copy  is  on  the  other  side 
upon » letter,  ^jtten,  together  with  a  letter  signed  C.  D^  for 
Messrs  £.  and  F.,  dated  at,  &&,  the         day  of,  kc*, 
18    ,  directed  to  the  said  A.  B.,  and  which  he  re- 
ceived by  the  post,  wherein  he,  the  said  C  D.,  says 
as  follows : — **  Sir,  Yours  of  the  day  of,  &Cn 

instant,  to  Messrs  £•  and  F.,  is  before  me,  covering 
Mr  G.  L.'s  bill  of  exchange  on  them  for  L. 
As  the  said  gentlemen  are  from  hom^  I  have  no 
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orders  to  accept  tbe  said  bill,''  [or  as  the'ease  may 
hei]  which  letter  and  answer  not  being  satisfactory, 
Ii  the  said  notary,  at  the  request  of  the  said  A.  B., 
have  protested,  &c. 

On  this  day  of,  &c^  at  the  request  of  A.  B.,  Protert  wbim 

&c^  and  bearer  of  the  original  bill  of  exchange,  ■" ^'J^twirt 
whereof  a  true  copy  is  on  the  other  side  written,  I,  Sf«*wn,  Sd 
J.  M.,  of,  &c^  went  to  the  house  of  Mr  C.  D^  on  actof  hononr 
whom  the  said  bill  is  drawn,  and  there  speaking  with  ^^J^  "^  - 
the  said  C.  D.,  I  exhibited  to  him  the  said  original 
bill  of  exchange,  and  demanded  payment  thereof  i 
whereunto   he  answered,  that  he  would  only  pay 
L.  ,  part  of  the  said  bill*  as  he,  the  said  C.  D., 

had  no  more  effects  of  the  drawer  thereof  in  his 
hands ;  which  said  sum  of  L.  the  said  A.  B^ 

the  holder  of  the  aforesaid  bill,  accepted  and  did  re- 
ceive, and  requested  me,  the  said  notary,  to  protest 
for  the  remaining  sum  of  L.  ,  due  on  the  said 

bill  of  exchange ;  whereupon  I,  the  said  notary,  at 
the  request  aforesaid,  have  protested,  and  by  these 
presents  do  solemnly  protest,  as  well  against  the 
drawer  of  the  said  bill,  as  all  others  whom  it  doth 
or  may  concern,  for  the  remaining  sum  of  L.  , 

so  due  on  the  said  bill,  for  exchange,  re-exchanges, 
and  all  costs,  charges,  damages,  interest,  and  ex- 
penses suffered,  and  to  be  suffered,  for  want  of  pay- 
inent  of  the  said  sum  of  L.  ,  so  due  on  the  said 

bill  of  exchange  as  aforesaid.     Thus  done,  &c.< 

On  this  day  of,  &c.,  in  the  year,  &c.,  before  coimtar-  * 

me,  J.  M.,  of  this  city  of  London,  notary-public,  &c.,  H^^J^  ^ 
personally  came  and  appeared  Mr  6.  D.,  of  the  said  bankruptcy, 
city,  merchant,  and  produced  unto  me  the  original 

*  Aflterwards,7on  the  day,  month,  and  year  first  above  Actofhon- 
written,  before  me,  the  said  notary,  and  witnesses,  personally  our  for  the 
came  and  appeared  Mr  E.  F.,  of  the  said  city  of  London,  remaining 
merchant,  who  declared  that  he  woidd  pay  the  remaining  sum  ^™  bo  Vbill 
of  L.  ,  left  due  and  mipaid  on  the  said  bill  now  mider  gf  exchaoge. 

protest,  for  the  honour,  and  on  account  of,  &c.,  the,  &c., 
thereof;  holding  him,  &o. 
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Protest  of  a 
bUltifdrmwn 
on  a  person 
not  to  be 
found. 


bill  of  exebang^  a  eopy  wbereof  is  on  tbe  otber  side 
written,  and  tbe  protest  for  non*acceptanoe,  bearing 
date  the  day  of,  &c^  now  last  past,  by  N*  O^ 

of,  &c^  notary-public ;  and  whereas  Messrs  L.and  Mn 
the  drawers  of  the  said  bill  of  exchange,  by  the  Lon- 
don Gazette,  bearing  date  the  day  of,  &c^ 
instant,  are  declared  bankrupts,  in  pursuance  of  a  fiat 
in  bankruptcy,  awarded  and  issued  against  them, 
by  means  whereof  they  are  incapable  of  making  sa- 
tisfaction or  payment  of  the  said  biU  of  exchange : 
therefore  I,  the  said  notary,  at  the  request  of  the 
said  Mr  C.  D^  have  oounter*protested,  and  by  these 
presents  do  most  solemnly  counter-protest,  as  weU 
against  the  drawers  of  the  said  bill  of  exchange,  as 
against  all  others  whom  it  doth  or  may  concern,  for 
exchanges,  re-exchanges,  and  all  costs,  charges,  da- 
mages, and  interests  suffered,  and  to  be  suffered,  for 
want  of  acceptance  of  the  said  bill  of  exchange. 
Thus  done,  and  counter-protested  in  London  afore- 
said, in  the  presence  of  O*  P.  and  Q.  R.,  witnesses 
hereunto  required. 

On  this  day  of,  &&,  in  the  year,  &c^  at  tbe 

request  of  Mr  A.  B.,  of  the  city  of  London,  mer- 
chant, and  bearer  of  the  original  bill  of  exchange, 
whereof  a  true  copy  is  on  the  other  side  written,  1, 
J.  M.,  of  the  said  city,  notary-public,  &C.,  went  to 
the  Post  Office,  Bank  of  England,  and  on  the  Rojal 
Exchange,  and  inquired  for  Mr  C.  D.,  on  whom  tbe 
said  bill  of  exchange  is  drawn;  and  no  person  at 
either  of  the  said  places  being  able  to  inform  me 
where  the  said  C.  D.  resides,  or  who  would  accept 
[^as  the  aue  may  he\  the  said  bill  of  exchange  for 
honour,  or  on  account  of  the  said  C.  D. ;  therefore, 
&c. 
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London^        day  of        ,  18    . 
^Xrt!^"™      It  is  this  day  mutually  agreed  by  and  between 
party.  A.  B.,  solc  owucr  of  the  good  ship  or  vessel  caUe<l 
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the  »  wbdreof  is  master,  of  tbe  burthen 

of  tODB  per  register  admeasorementi  or  there- 

abouts,  now  ,  and  C  D.  of  ,  merchant ; 

that  the  said  ship  being  right,  staunch,  and  strong, 
and  every  way  fitted  for  the  voyage,  shall,  with  idl 
convenient  speed,  set  sail  and  proceed  to  ,  or 

so  near  thereunto  as  she  can  or  may  safely  get,  and 
there  load  from  the  factors  or  agents  of  the  said 
C.  D.,  a  fall  and  complete  cargo  of  ,  not  ex- 

ceeding what  she  can  reasonably  stow  and  carry 
over  and  above  her  tackle,  apparel,  provisions,  and 
furniture  ;  and  being  so  loaded,  shall  therewith  pro- 
ceed  to  ■  >  or  so  near  thereunto  as  she  can  or 

may  safely  get,  and  deliver  the  same,  according  to 
the  custom  of  the  port,  on  being  paid  freight  , 

with  port  charges  and  pilotage  as  customary,  (the 
act  of  God,  the  Queen's  enemies,  restrsunt  of  princes 
and  rulers,  fire, .  and  aH  and  every  other  the  dangers 
and  accidents  of  the  seas,  rivers,  and  navigation  of 
whatever  nature  or  kind  soever,  during  the  said 
voyage,  always  excepted.)  The  freight  to  be  paid 
on  unloading,  and  right  and  true  delivery  of  the 
cargo,  running  days  are  to  be  allowed  the  said 

merchant  (if  the  ship  is  not  sooner  dispatched)  for 
loading  the  said  ship  at  ,  and  days  on 

demurrage,  over  and  above  the  said  laying  days,  at 
L.  per  day.     Penalty  for  non*performance  of 

this  agreement 

This  charter-party  of  afireightment,  indented,  made,  charter. 
and  concluded,  in  this  day  of  PJ^y^^/"'^ 

,  in  the  year  of  our  Lord  ,  between  port  abroad. 

A.  Bn  of,  &c.,  managing  owner  of  the  good  ship  or 
vessel  called  the  ,  of  the  burthen  of  tons, 

register,  admeasurement,  or  thereabouts,  now  lying 
in  the  port  of  ,  and  whereof  C.  D.  is  at  pre« 

sent  master,  the  said  A.  B.  acting  on  his  own  part, 
and  on  the  part  and  behalf  of  the  other  owner  of  the 
said  ship  of  the  one  part,  and  E.  F.,  of,  &c.,  mer- 
chant, cO'partner  in  and  acting  for  and  on  the  be* 
half  of  his  house,  trading  in  ,  under  the  firm 
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of  F.  and  6^  fraghter  of  the  said  ship  or  vemd^ 
the  other  part..  Witnesseth^  that  the  said  owner,  for 
the  considerations  hereinafter  mentioned,  doth  hereby 
Andtofireight  grant,  and  to  freight  let  unto  the  said  freighter,  and 
^.^ndiet  ^^  ^^  freighter  hath  taken  and  hired  the  siud  ship 
or  vessel  for  the  voyage  hereinafter  mentioned,  npon 
the  terms  and  conditions  following ;  (that  is  to  say,) 
the  said  owner  for  himself,  his  executors  and  admi- 
nistrators, doth  hereby  covenant,  promise^  and  agree, 
to  and  with  the  said  freighter,  his  executors,  admi- 
nistrators, and  assigns,  thEit  the  said  ship  or  vessel, 
b^ng  tight,  staunch,  and  substantial,  and  every  way 
properly  fitted,  victualled,  tackled,  apparelled,  and 
manned  for  such  a  vessel  and  the  intended  voyage, 
the  said  master,  or  some  other  proper  person  in  bis 
stead,  shall  and  will  immediately  receive,  take,  aod 
load  on  board  the  said  ship  or  vessel  in  the  sud  port 
of  from  the  said  freighter,  or  his  agents 

or  assigns,  all  such  quantities  of  lawful  goods  and 
merchandise  as  he  or  they  shall  or  may  think  fit  to 
load  on  board  of  her,  not  exceeding,  in  the  whole, 
what  the  said  ship  or  vessel  can  reasonably  and  con- 
veniently  stow  and  carry,  over  and  above  her  stores, 
tackle,  apparel,  provisions,  and  furniture ;  and  for 
which  said  goods  and  merchandise  the  said  master, 
if  required,  shall  sign  bills  of  lading ;  and  after  hav- 
ing received  and  taken  the  same  on  board,  and  being 
dispatched,  he  shall  and  will  (wind  and  weather  per- 
mitting) set  sail  and  proceed  therewith  direct  to 
,  where  being  arrived,  or  so  near  thereunto 
as  she  can  safely  get,  and  ready  to  unload,  the  said 
master,  or  some  other  proper  person  as  aforesaid, 
shall  and  will  give  immediate  notice  thereof,  in 
writing,  to  the  agents  or  assigns  of  the  said  freighter, 
and  shall  and  will  make  a  right  and  true  delivery  of 
all  such  goods  and  merchandise  as  may  be  consigned 
to  that  place,  agreeably  to  the  biUs  of  lading  thtt 
may  be  signed  for  the  same.  And  upon  such  right 
and  true  delivery,  the  said  intended  voyage  to  end, 
(the  act  of  God,  the  Queen's  enenues,  restraint  of 
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princes  and  rulers,  fire,  and  all  and  every  the  dan- 
gers, casuaHies,  and  accidents  of  the  seas,  rivers, 
and  navigation,  of  what  nature  or  kind  soever,  always 
excepted.)  And  the  said  owner  doth  hereby  further 
covenant,  promise,  and  agree,  to  and  with  the  said 
freighter,  to  allow  for  the  purposes  of  loading  the 
ship  or  vessel  in  the  port  of  aforesaid 

running  days ;  and  that  the  said  ship  or  vessel  shall 
and  will,  if  required,  lay  at  her  destined  port  of  dis- 
charge for  the  delivery  of  the  said  cargo  the  space 
or  time  of  running  days,  such  lay-days  to 

commence  and  be  computed  from  the  day  the  said 
ship  or  vessel  shall  arrive  there,  and  be  ready  to  de^ 
liver  the  said  goods  and  merchandise,  and  notice 
thereof  be  given  in  writing  to  the  agents  or  assigns 
of  the  said  freight.  And  the  said  owner  doth  hereby 
also  agree,  covenant,  promise,  and  agree,  to  and  with 
the  said  fireighter,  that  the  boats  and  crew  of  the 
said  ship  or  vessel  shall  and  will  give  the  usual  as- 
sistance in  loading  and  unloading  her  whenever  it 
can  be  done  with  safety  to  the  said  ship ;  and  that 
not  any  goods  or  merchandise  whatsoever  shall  be 
received  on  board  the  said  ship  or  vessel,  in  or  dur> 
ing  her  said  intended  voyage,  except  only  such  goods 
or  merchandise  as  shall  be  sent  by  the  said  freighter 
or  his  order  on  board  thereof  as  aforesaid.  In  con- 
sideration whereof,  and  of  every  thing  above  men- 
tioned, the  said  fireighter  doth  hereby  for  himself 
his  executors,  and  administrators,  covenant,  promise, 
and  agree,  to  and  with  the  said  owner,  his  executors, 
administrators,  and  assigns,  that  he,  the  said  freighter, 
his  executors,  administrators,  agents,  or  assigns, 
some,  or  one  of  them,  shall  or  will,  at  his  or  their 
own  proper  costs  and  charges,  send,  or  cause  the  said 
goods  and  merchandise  to  be  sent  alongside,  and  re- 
ceive and  take  the  same  from  alongside  the  said  ship 
or  vessel,  at  the  respective  ports  aforesaid,  within  the 
days  hereinbefore  limited  for  those  purposes,  or  days 
of  demurrage  hereinafter  granted.  And  also  shaU 
and  will  well  and  truly  pay,  or  cause  to  be  paid,  unto 
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the  said  owner,  his  executors,  administrators,  or  as- 
signs, freight  for  the  said  ship,  at  and  ailer  the  rate 
per  ton,  reckoning  the  ton  as  hereinafter  mentioned ; 
that  is  to  say,  in  full  for  freight,  primage,  and 

port  charges  of  the  said  intended  goods,  such  freight 
to  be  paid  as  follow ;  that  is  to  say,  and  the  said 
owner  doth  hereby  further  covenant,  promise,  and 
agree,  that  it  shall  and  may  be  lawful  to  and  for  the 
said  freighter,  his  agents  or  assigns,  to  keep  the  said 
ship  or  vessel  on  demurrage  at  her  ports  of  loading 
and  unloading  aforesaid,  the  space  of  runnipg 

days  in  the  whole  over  and  above  the  aforesaid  lay- 
days, on  payment  to  the  said  owner,  his  executors, 
administrators,  agents,  or  assigns,  of  the  sum  of 
L.  per  ton,  register  admeasurement  of  the  sud 

ship,  for  each  and  every  day  that  the  said  ship  or 
vessel  shall  be  so  detained  upon  demurrage,  and 
that  the  same  shall  be  paid  as  it  shall  be- 

come due*  And  to  the  true  and  faithful  perform- 
ance of  all  and  every  the  aforegoing  covenants, 
promises,  and  agreements,  on  the  part  and  behalf  of 
the  said  parties ,  respectively,  they  bind  themselves, 
their  executors  and  administrators,  (especially  the 
said  owner  of  the  said  ship  or  vessel,  her  freight  and 
appurtenances,  and  the  said  freighter,  the  merchan- 
dise to  be  laden  on  board  of  her,)  each  unto  the  other 
of  them  firmly  by  these  presents,  in  the  penal  sum 
of  L.  sterling  money  of  Great  Britain.    In 

witness  whereof,  the  said  parties  have  hereunto  in- 
terchangeably set  their  hands  and  seals  the  day  and 

Charter-        y^^^  ^'®^  abovc  Written. 

party,  where-  Signed,  Sealed,  and  delivered,  &c. 

by  the  owners      This  chartcr-party  of  affreightment,   made  and 
oJr«Mp?er  concluded  this  day  of  ,  between  A.  B, 

their  share     and  C.  D.  of  ,  owners  of  one  moiety  or  equal 

to  freight  to    half  part  or  share  of  the  good  ship  or  vessel  called 
onhrother    *^®  >  ^^  *^®  burthcu  of  tons  or  tfaere- 

moiety  there-  abouts  registered  admeasurement,  now  lying  in  the 

age  to^wvSia  P^'*  °^  '  *°^  whereof  is  master,  with  the 

ports.  iike  moiety  of  all  the  [masts,  sails,]  tackle^  apparel, 
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[boats,  ordnance^  furniturei]  and  appurtenances  there- 
unto belonging  of  the  one  part,  and  £.  F.  and  G.  H. 
of  ,  owners  of  the  other  moiety  and  residue  of 

the  said  ship,  with  the  like  moiety  of  all  the  [masts, 
Bails,]  tackle,  apparel,  [boats,  ordnance,  furniture,] 
and  appurtenances  thereunto  belonging  of  the  other 
part.     Wiinesseth,  that  the  said  A.  B.  and  C.  D. 
have  granted  and  to  freight  let,  and  by  these  pre-  And  to 
sents  do  grant  and  to  freight  let  all  the  said  moiety  ^^^l  J**'  *'' 
or  equal  half  part  or  share  of  the  said  ship  and  pre-  hire, 
mises  unto  the  said  £•  F.  and  G.  H.  for  a  voyage 
with  her,  by  God's  permission,  to  be  made  and  per- 
formed upon  the  terms  and  conditions  following; 
that  is  to  say,  the  said  A.  B.  and  C.  D.  for  them- 
selves, their  executors  and  administrators,  do  hereby 
covenant,  promise,  and  agree,  to  and  with  the  said 
£.  F.  and  G.  H.,  their  executors,  administrators,  and 
assigns,  that  the  said  ship  being  already  laden,  shall, 
with  the  first  favourable  wind  and  weather  atW  tiie 
date  hereof,  sail  direct  from  the  said  port  of 
to  the  port  of  in  »  where  being  arrived, 

or  so  near  thereunto  as  she  can  safely  get,  and  ready 
to  unload,  the  said  master,  or  some  other  proper  per- 
son in  his  stead,  shall  give  immediate  notice  thereof 
in  writing  to  the  agents  or  assigns  of  the  said  £•  F. 
and  G.  H.,  there  and  agreeably  to  bills  of  lading, 
there  make  a  right  and  true  delivery  of  all  such 
goods  and  merchandise  as  shall  be  directed  and  ap- 
pointed by  the  said  £.  F.  and  G.  H.,  or  either  of 
them,  their,  or  either  of  their  agents  or  assigns ;  and 
having  completed  such  delivery,  and  being  dispatched, 
the  said  ship  shall  thence  set  sail,  and  take  her  direct 
course  as  wind  and  weather  shall  serve,  and  with  as 
much  speed  as  may  be,  to  ,  where  being  arrived, 

and  notice  thereof  given  as  aforesaid  to  the  agents  or 
assigns  of  the  said  £.  F.  and  G.  H^  or  either  of  them 
there,  the  said  master,  or  some  other  proper  per- 
son as  aforesaid,  shall  make  a  right  and  true  delivery 
of  all  such  goods  and  merchandises  as  shall  remain 
on  board  for  and  on  account  of  the  said  £•  F.  and 
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G.  H.  after  ber  delivery  at  as  aforesud,  and  sball 
receive  and  take  on  board  such  goods  and  merchan- 
dises as  the  said  £.  F.  and  G.  H.,  or  either  of  them, 
their  or  either  of  their  agents  or  assigns  shall  think  fit 
to  load ;  that  is  to  say,  so  much  as  the  saidlship  can 
conveniently  stow  and  carry,  over  and  above  ber 
stores,  tackle,  apparel,  provisions,  and  furniture ;  and 
having  completed  such  delivery  and  loading,  and 
being  dispatched,  the  said  ship  shall,  with  the  fint 
fair  wind  and  weather,  set  sail  and  proceed  direct 
from  the  said  port  of  to  where  being 

arrived,  and  notice  thereof  given  as  aforesaid,  to  the 
agents  or  assigns  of  the  said  £.  F.  and  G.  H^  or 
either  of  them  there,  the  said  master,  or  some  other 
proper  person  as  aforesaid,  shall  make  a  right  and 
true  delivery  of  the  whole  of  the  said  goods  and 
merchandise  agreeably  to  biUs  of  lading,  and  such 
delivery  being    completed,  and  the  said  intended 
voyage,  (the  act  of  God,  the  Queen's  enemies,  re- 
straint of  princes  and  rulers,  fire,  and  all  and  every 
the  dangers  and  accidents  of  the  seas,  rivera,  and 
navigation,  of  what  nature  or  kind  soeyer,  excepted.) 
Also  the  said  A*  B.  and  C  D.  hereby  coyenan^  pro- 
mise, and  agree,  that  the  said  ship  shall  lay  at  her 
aforesaid  ports  of  loading  and  delivery,  (Liondon  ex- 
cepted,) for  the  purposes  of  receiving  on  board  and 
delivering  the  aforesaid  cargoes,  the  space  of 
running  days  in  the  whole  if  required,  such  lay-days 
to  commence  at  her  said  loading  and  unloading 
ports  respectively,  from  the  respective  days  she  shall 
be  admitted  to  free  pratique,  and  ready  to  receive  or 
to  deliver  goods  and  merchandize,  and  notice  thereof 
given  to  the  agents  or  assigns  of  the  said  £.  F«  and 
G.  H.,  and  cease  on  her  being  dispatched  by  the 
said  agents  or  assigns.    Also,  the  said  A.  B.  and  C 
D.  hereby  covenant,  promise,  and  agree^  that  the 
boats  and  crew  of  the  sud  ship  shall  and  will  asnst 
in  loading  and  unloading  her,  whenever  it  can  be 
done  with  safety  to  the  said  ship.     And  that,  io  and 
during  the  said  voyages,  not  any  goods  or  merehan* 
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dise,  nor  any  packets,  papers,  letters,  or  parcels 
whatsoever,  other  than  the  goods  and  merchandize 
to  be  laden  as  aforesaid,  shall  be  taken  or  received 
on  board  the  said  ship  or  vessel,  without  the  consent 
of  the  said  £•  F.  and  G.  H.,  or  of  their  agents  or 
assigns  in  writing  for  that  purpose,  first  had  and  ob- 
tained ;  and  that  the  said  ship,  for  their  part,  shall 
be  tight,  strong,  and  staunch,  and  well  and  sufficient- 
ly provided  and  furnished  with  all  things  fitting  and 
necessary  for  such  a  ship  and  the  aforesaid  voyage, 
any  thing  herein  contained  to  the  contrary  thereof  in 
anywise  notwithstanding.  In  consideration  of  which 
premises,  the  said  £.  F.  and  G.  H.  for  themselves,  and 
either  of  them,  their  or  either  of  their  executors  or 
administrators,  do  covenant,  promise,  and  agree,  to 
and  with  the  said  A.  B.  and  C.  D.,  and  either  of 
them,  their  and  either  of  their  executors,  administra- 
tors, and  assigns,  that  they,  the  said  £.  F.  and  G.  H., 
or  one  of  them,  or  their  or  some  or  one  of  their  exe- 
cutors, administrators,  agents,  or  assigns,  shall  and 
will,  at  their  own  costs  and  charges,  send  the  said 
goods  and  merchandise  alongside,  and  take  and  re- 
ceive the  same  firom  alongside  the  said  ship,  at  the 
respective  ports  aforesaid,  during  the  said  voyages, 
within  the  days  hereinbefore  limited  for  those  pur- 
poses or  days  of  demurrage  hereinafter  granted.  And 
also  shall  and  will  well  and  truly  pay,  or  cause  to  be 
paid,  to  the  said  A.  B.  and  C.  D.,  or  one  of  them, 
their  or  some  or  one  of  their  executors  or  admi- 
nistrators, for  every  ton  of  such  goods  and  mer- 
chandises as  shall  be  laden  or  unladen  in  the  said 
ship  during  the  said  voyages,  the  sum  of,  &c.,  per 
ton,  for  the  part  and  interest  of  the  said  A.  B.  and 
C.  D.  in  the  said  ship,  and  for  and  in  respect  of 
the  freight  and  hire  of  their  part  of  her,  which  said 
sum  is  to  ^be  paid  in  manner  and  form  following ; 
that  is  to  say,  .     Moreover,  it  is  hereby 

agreed,  that  it  shall  and  may  be  lawful  to  and  for  the 
said  £.  F.  and  G.  H.,  or  one  of  them,  or  their  or 
some  or    one  of  their    executors,    administrators, 
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agents,  or  assigns,  to  keep  the  said  vessel  in  demur- 
rage at  her  ports,  or  places  of  loading  and  unloading 
aforesaid,  the  space  of  running  days  in  the 

whole,  over  and  above  the  aforesaid  lay-days,  on 
paying  to  the  said  A.  B.  and  C.  D.,  or  one  of  them, 
their  or  some  or  one  of  their  executors  or  admini- 
strators, the  sum  of  L.  per  ton,  upon  the  re- 
gistered  admeasurement  of  the  said  ship,  for  each 
and  every  month  the  said  ship  shall  be  so  detained 
upon  demurrage,  and  so  in  proportion  for  a  less  time 
than  a  month ;  and  that  the  same  shall  be  paid  month- 
ly as  it  shall  become  due.  And  to  the  true  per- 
formance of  all  and  every  the  aforegoing  covenants, 
j)romises,  and  agreements,  on  the  part  and  behalf  of 
the  said  parties  respectively,  they  bind  themselves, 
their  executors,  and  administrators,  (especially  the 
said  A.  B.  and  C.  D.,  their  part  of  the  said  vessel, 
her  freight,  and  appurtenances,  and  the  said  E.  F.  and 
G.  H.  the  merchandise  to  be  laden  on  board  her,) 
each  unto  the  other  of  them  in  the  penal  sum  of 
firmly  by  these  presents.  In  witness,  &c. 
Condition  of  Whereas  the  good  ship  or  vessel,  called  the 
bo^d!^"*"^^  of  the  burthen  of  tons,  or  thereabouts,  now 
lying  in  the  port  of  and  whereof  is  mas- 
ter, is  bound  out  and  forthwith  to  depart  on  a  voy- 
age to  and  thence  to  there  to  end  her 
said  intended  voyage.  And  whereas  the  owners  of 
parts  of  the  said  ship  have  not  paid  and  fur- 
nished their  respective  proportions  of  the  charges 
for  fitting  out  the  said  ship  for  the  said  intended 
voyage,  and  thereupon  the  said  master  is  necessi- 
tated to  take  up  money  for  supplying  and  fitting  oat 
the  said  parts  of  the  said  ship  for  her  said  in- 
tended voyage ;  to  which  said  voyage  and  employ- 
ment the  major  part  of  the  owners  of  the  said  ship 
have  consented  and  agreed,  &c.  And  whereas  A. 
B.  has  advanced  and  lent  unto  the  said  master  the 
sum  of  pounds  of  lawful,  &c.,  to  enable  him 
to  prosecute  the  said  intended  voyage,  and  is  con- 
tented and  hath  agreed  to  stand  to,  and  bear  the  ha- 
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zard  and  adventure  thereof  on  the  hull  or  body  of 
the  said  ship,  during  the  said  intended  voyage,  so  as 
the  period  thereof  do  not  exceed  calendar 

months,  from  to  be  accounted.     Now,  the 

condition,  &c.,  is  such,  that,  if  the  said  ship  or  ves- 
sel do  and  shall,  with  all  convenient  speed,  proceed 
and  sail  from  and  out  of  on  her  said  intended 

voyage  to  ,  and  that  without  deviation,  (the 

dangers  and  casualties  of  the  seas  excepted,)  and 
also  if  the  above  bounden  his  executors  or  ad- 

ministrators, do  and  shall,  within  days  next 

after  the  arrival  of  the  said  ship  or  vessel  in 
from  her  said  intended  voyage,  or  at  the  end  and 
expiration  of  calendar  months,  to  be  account- 

ed as  aforesaid,  which  of  the  said  terms  shall  first 
and  next  happen,  well  and  truly  pay,  or  cause  to  be 
paid,  to  the  above-named  A.  B.,  his  executors,  ad- 
ministrators, or  assigns,  the  sum  of  L. 
of  good  and  lawful,  &c.,  together  with  of  the 

like  lawful  money,  for  every  calendar  month  the  said 
ship  shall  be  out  on  the  said  voyage,  over  and  above 

calendar  months  to  the  expiration  of 
calendar  months,  to  be  accounted  as  aforesaid,  and 
so  in  proportion  for  a  less  time  than  a  month  ;  or  if, 
in  the  said  voyage,  and  before  the  arrival  of  the  said 
ship  at  and  within  the  said  calendar 

months,  to  be  accounted  as  aforesaid,  an  utter  loss 
of  the  said  ship  or  vessel  by  fire,  enemies,  or  any 
other  casualty,  shall  unavoidably  happen,  to  be  suf- 
ficiently proved  by  the  said  his  executors  or 
administrators.     Then,  &c. 

Whereas  the  above  named  has  on  condition  of  a 

the  day  of  the  date  hereof,  advanced  and  lent  unto  resi^ndentia 
the  above  bounden  the  sum  of  upon 

goods,  merchandises,  and  effects  of  that  value,  laden 
or  to  be  laden  on  board  the  ship  or  vessel  called  the 
burthen  tons  or  thereabouts,  now  in 

the  [river  Thames,]  and  whereof  is  master. 

Now,  the  condition  of  the  above  written  bond  or 
obligation  is  such,  that,  if  the  said  ship  or  vessel  do 
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asd  shall,  with  all  convenient  speed,  proceed  uid 
sail  from  and  out  of  the  said  [river  Thames]  on  a 
voyage  to  ,  and  thenoe  return  to  the  said  [riv^ 

Thames,]  within  [thirty-six]  calendar  months,  to  be 
accounted  from  the  date  hereof  and  that  without 
deviation,  (the  dangers  and  casualties  of  the  seas  ex- 
oepted,)  and  if  the  above  bounden  executors, 

or  administrators,  do  and  shall,  within  the  spa<;e  of 
days  next,  after  the  arrival  of  the  said  ship 
or  vessel  in  the  said  [river  Thames]  from  the  ssdd 
intended  voyage,  or  at  the  end  and  expiration  of 
[thirty* six]  calendar  months,  to  be  accounted  as 
aforesaid,  which  of  the  said  terms  shall  first  and  next 
happen,  well  and  truly  pay,  or  cause  to  be  paid,  to 
the  above-named  executors,  administrators,  or 

assigns,  the  sum  of  pounds  of  good  and  law- 

ful money  of  Great  Britain,  together  with 
pounds  of  the  like  lawful  money  for  every  calendar 
month  the  said  ship  shall  be  out  on  the  said  voyage 
over  and  above  twenty  calendar  months,  to  the  ex- 
piration of  [thirty-six]  calendar  months,  to  be  ac- 
counted as  aforesaid,  and  so  in  proportion  for  a  less 
time  than  a  month.  Or  if,  in  the  said  voyage,  and 
within  the  said  [thirty-six]  calendar  months,  to  be 
accounted  as  aforesaid,  an  utter  loss  of  the  said  ship 
or  vessel  by  fire,  enemies,  or  any  other  casualty, 
shall  unavoidably  happen,  and  the  above  bounden 
executors,  or  administrators,  do  and  shall, 
within  the  space  of  calendar  months  next  after 

such  loss  happening,  well  and  truly  pay  and  satisfy 
to  the  said  executors,  administrators,  or  as- 

signs, a  just  and  proportionable  average  on  all  the 
goods,  merchandises,  and  efiects,  which  the  said 
shall  carry  out  on  board  the  said  ship  or  vessel,  and 
on  all  other  the  goods,  merchandises,  and  effects 
which  shall  or  may  acquire  during  the  said 

voyage,  and  which  shall  not  be  unavoidably  lost; 
then  this  obligation  to  be  void,  otherwise  to  remain 
t^t^fl^  in  full  force.     Witness  hand  and  seal,  &c 

sfaip.  Know  all  men  by  these  presents,  that  J,  [vendor^s 
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I 

name  and  addition,]  for  and  in  consideration  of  the 
sum  of  L.  of  lawful  money  of  Great  Britain, 

to  me  in  hand  at  or  before  the  ensealing  and  deli-  i 

very  of  these  presents  by  [jmrchcuer's  name  and  ad-  \ 

ditum]  weU  and  truly  paid,  the  receipt  whereof  I  | 

do  hereby  acknowledge,  and  to  be  therewith  fully  1 

satisfied,  have  granted,  bargained,   sold,   assigned,  ^ 

and  set  over,  and  by  these  presents  do  fully,  freely,'  i 

and  absolutely  grant,  bargain,  sell,  assign,  and  set 
over  unto  the  said  [jpurchaser^s  name]  all  that  the 
ship  or  vessel  called  now  lying  in  the  port  of 

,  together  with  all  and  singular  the  masts, 
sails,  sailyards,  anchors,  cables,  ropes,  cords,  guns, 
gunpowder,  ammunition,  small  arms,  tackle,  apparel, 
boats,  oars,  and  appurtenances  whatsoever,  to  the 
said  ship  or  vessel  belonging,  or  in  anywise  apper- 
taining, which  said  ship  or  vessel  has  been  duly  re- 
gistered pursuant  to  an  act  of  Parliament  for  that 
purpose,  and  a  copy  of  the  certificate  of  such  regis- 
try is  as  follows : 

Certificate  of  British  Registry. 
This  is  to  certify,  that,  in  pursuance  of  an  act 
passed  in  the  fourth  year  of  the  reign  of  King  Wil- 
liam the  Fourth,  intituled,  An  Act  for  the  Registry  of 
British  Vessels,  {here  insert  the  names,  occupation, 
and  residence  of  the  subscribing  owners,"]  having 
made  and  subscribed  the  declaration  required  by  the 
said  act,  and  having  declared  that  [he  or  they] 
together  with  [names,  ,  occupations,  and  re^ 

iidence  of  non-subscribing  owners,]  [is  or  are]  sole 
owner  or  owners,  in  the  proportions  specified  on  the 
back  hereof,  of  the  ship  or  vessel  called  the  \ship*s 
name]  of  [jplace  to  which  the  vessel  belongs,]  which 
16  of  the  burthen  of  \number  of  tons,]  and  whereof 
[master^s  name']  is  master,  and  that  the  said  ship  or 
vessel  was  [when  and  where  built,  or  condemned  as 
frize,  referring  to  builder* s  certificate, judge* s  certi^ 
fcate,  or  certificate  of  last  registry,  then  delivered 
igp  to  be  cancelled,]  and  [name  and  enqtloyment  of 

■  Y 
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surveying  officer]  having  certified  to  us,  that  the  said 
ship  or  vessel  has  {number]  decks,  and  {wamber] 
masts,  that  her  length,  from  the  fore  part  of  the  main 
stem,  to  the  after  part  of  the  stern  post  aldt,  is 
{number  of  feet  and  incheSy']  her  breadth  at  tbe 
broadest  part  [stating  whether  that  be  above  or  be- 
low the  main  wales']  is  [number  offset  and  inchet^l 
her  {height  between  decks,  if  more  than  one  decky 
or  depth  in  the  hold,  if  only  one  deck]  is  {number  of 
feet  and  inches,]  that  she  is  {how  rigged]  ri^ed 
with  a  {standing  or  running]  bowsprit,  is  {de»ar^ 
tion  of  stem]  sterned,  {carvel  or  clincher]  built,  has 
{whether  any  or  no]  gallery,  and  {hind  of  head  if 
any]  head ;  and  the  said  subscribing  owners  having 
consented  and  agreed  to  the  above  description,  and 
having  caused  sufficient  security  to  be  given  as  is 
required  by  the  said  act,  the  said  ship  or  vessel  call- 
ed the  [name]  has  been  duly  registered  at  the  port 
of  [name  of  port]  Certified  under  our  hands  at  the 
custom-house,  in  the  said  port  of  [name  of  port,] 
this  day  of  in  the  year 

[words  at  lengthJ] 

(Signed)  ,  Collector* 

(Signed)  ,  Comptroller. 

IndorsetL 


Names  of  tbe  several  owners 
within  mentioned. 


Number  of  stxty-fourth  sbara 
held  by  each  oiwner. 


Name 
Name 
Name 
Name 


(Signed) 
(Signed) 


.  Thirty-two. 

.  Sixteen. 

.  Eight. 

•  Eight. 

,  Collector, 
,  Comptroller. 


To  have  and  to  hold  the  said  ship  or  vessd,  and 
all  other  the  above  bargained  premises  onto  the  said 
{purchaser's  name,]  his  executors,  administrators,  and 
assigns,  to  his  and  their  own  use  and  uses,  and  as  his 
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and  their  own  proper  goods  and  cbattels  from  hence- 
forth for  ever.  And  I,  the  said  [vendor's  name^'l  do 
hereby  for  myself,  my  executors,  and  administrators, 
covenant,  promise,  and  agree,  to  and  with  the  said 
\pwrcha8er*8  namej]  his  executors,  administrators,  and 
assign?,  in  manner  following ;  that  is  to  say,  that,  at 
the  time  of  the  ensealing  and  delivery  hereof,  I  have 
in  myself  good  right,  full  power,  and  lawful  autho- 
rity to  grant,  bargain,  sell,  assign,  and  set  over  the 
said  hereby  bargained  premises  unto  the  said  [pur- 
chaser's name^']  his  executors,  administrators,  and  as- 
signs, in  manner  and  form  aforesaid.  And  that  the 
said  hereby  bargained  premises,  and  every  part  there- 
of, now  are,  and  so  from  henceforth  for  ever  shall  be, 
remain,  and  continue  unto  the  said  [purchaser's 
name,'}  his  executors,  administrators,  and  assigns, 
free,  and  clear,  and  freely,  and  clearly  acquitted  and 
discharged  of  and  from  all  former  bargains,  sales, 
gifts,  grants,  titles,  debts,  charges,  and  incumbrances 
whatsoever.  And,  further,  that  I,  the  said  [ven^ 
dor's  name,]  my  executors  and  administrators,  shall 
and  will,  from  time  to  time,  and  at  all  times  hereaf- 
ter, at  the  requests,  costs,  and  charges  of  the  said 
[purchaser's 9tamey]\i\8  executors,  administrators,  and 
assigns,  make,  do,  and  execute,  or  cause  or  procure 
to  be  made,  done,  and  executed,  all  and  every  such 
farther  and  other  lawful  and  reasonable  act  and  acts, 
deed  and  deeds,  devices,  conveyances,  and  assuran- 
ces in  the  law  whatsoever,  for  the  further,  better,  and 
more  effectually  conveying,  assigning,  and  assuring 
the  hereby  bargained  premises,  or  any  part  thereof 
unto  the  said  [purchaser's  narnei\  his  executors,  ad- 
ininistrators,  or  assigns,  as  by  him,  them,  any,  or 
either  of  them,  or  by  his,  their,  any,  or  either  of 
their  counsel  in  the  law,  shall  be  reasonably  devised, 
^vised,  or  required.  In  witness  whereof,  I  have 
hereunto  set  my  hand  and  seal  the  day  of 

in  the  year  of  our  Lord  18 


Signed,  sealed,  and  delivered, 
in  the  presence  of 


} 
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Received  on  tbe  day  and  year  fint  above  written 
of  the  above  named  [purchaser's  name]  the  sum  of 
L.  being  the  consideration-money  above  men- 

tioned.    I  say  received. 

Witness. 


OBSERVATIONS  ON  THE  OFFICE,  FUNCTIONS,  AKD 
PRACTICE  OF  A  NOTAET-PUBLIC. 

A  notary- public  is  a  public  officer  of  the  civil  and 
canon  law,  sworn,  admitted,  and  enrolled  in  the  Court 
of  Faculties ;  and  all  instruments  made  by  and  be- 
fore  him  notarially,  and  passed  under  his  official  seal, 
are  called  public  or  notarial  instruments.  His  ap- 
pointment to  his  office  is  by  Faculty,  granted  by  tbe 
Archbishop  of  Canterbury,  who  decrees,  in  such  Fa- 
culty, **  that  full  faith  ought  to  be  given,  as  well  in 
judgment  as  thereout,  to  the  instruments  to  be  made 
by  the  notary  so  appointed,  the  oaths  thereunder 
written  having  been  first  required  of  such  notary, 
and  by  him  tsdken."  Notaries-public  are,  in  several 
instances,  necessarily  created  such  for  a  restricted 
object  only  ;  such  as  to  be  enabled  to  practise  as  a 
'^  proctor  in  any  ecclesiastical  court,  or  as  a  secretary 
to  a  bishop,  or  for  the  purpose  of  holding  or  exerds- 
ing  any  office  or  appointment,  or  occasionally  per- 
forming any  public  duty  or  service  under  Govern- 
ment," in  which  instances  their  notarial  functions  are 
of  a  limited  nature ;  but  when  they  are  admitted  or 
created  as  general  practitioners,  and  duly  enrolled 
and  certificated,  they  are  qualified  by  their  office  to 
prepare  conveyances  of,  or  deeds  relating  to,  real  or 
personal  estates;  and  the  act 44th  Geo.  III.,  cap. 98, 
sec.  14,  which  imposes  a  penalty  of  L.50  for  each 
ofience,  upon  any  unqualified  person  drawing  or  pre- 
paring conveyances  or  deeds,  contains  an  exception 
in  favour  of  sergeants-at-law,  barristers,  solicitors 
attorneys,  notaries,  &c.,  who  may  have  obtained^  re- 
gular certificates.^  A  considerable  portion  of  the 
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business  of  those  notaries-public  who  practise  in  sea- 
port  and  trading  towns,  and  who  thence   become 
possessed  of  much  information  as  to  the  custom  and 
usage  of  merchants  in  general,  or  as  it  is  termed  the 
la'w-merchant,  consists  in  preparing  instruments  and 
documents  relating  to  commercial  transactions,  and 
the  like,  such  as  charter-parties,  bills  of  sale  of  ships, 
bottomry,  respondentia,  and  other  bonds,  'ship  and 
other  protests,  powers  of  attorney,  certificates,  affi- 
davits, solemn  declarations,  &c.,  &c.     Notaries-pub- 
lic are  also  frequently  called  upon  to  draw  wills, 
codicils,  leases,  agreements,  contracts,  &c. ;  and  to 
execute  commissions  or  requisitions  issuing  out  of 
foreign  courts,  &c. :  They  are  exclusively  authorized 
to  note  and  protest  bills ;  and  to  '*  make,  do,  act, 
exercise,  execute,  and  perform,**  many  other  **acts, 
matters,  and  things :"  They  are  extensively  employed 
in  certifying  or  attesting  deeds,  instruments,  writ- 
ings, facts,  and  circumstances,  and  in  legalizing  sig- 
natures,  and  hands-writing,  in  order  to  render  the 
same  authentic,  both  here  and  in  foreign  kingdoms ; 
as  well  as  in  granting  notarial  acts — a  class  of  docu- 
ments of  unbounded  extent :  And  by  the  6th  Will. 
jy^   cap.  62,  they  are  empowered  to  administer  or 
receive  solemn  declarations  substituted   in  lieu  of 
oaths,  affidavits,  and  affirmations. 

The  admission  of  persons  on  the  Roll  of  Faculties  4istGeo.  iil 
is  principally  regulated  by  the  41st  Geo.  111.,  cap. 
78,  virbich  prohibits  persons  not  duly  admitted,  ac- 
cording to  its  provisions,  from  acting  as  public  no- 
taries in  England.  By  the  second  section  of  that 
act,  it  is  enacted,  that  after  the  1st  August  1801,  no 
person  shall  be  admitted  as  a  notary,  unless  he  shall 
have  served  as  a  clerk  for  seven  years  to  a  public 
notary  or  a  scrivener,  (according  to  the  custom  of 
London,  such  person  being  also  a  notary«<public,)  and 
anless  within  three  months  after  the  date  of  his  in- 
denture of  clerkship,  an  affidavit  of  the  execution 
.hereof  by  himself  and  his  master  be  made  by  one  of 
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the  subscribing  witnesses,  and  filed  according  to  the 
directions  of  the  act. 

The  act  subjects  any  person  acting  as  a  notary 
(except  proctors,  secretaries  to  bishops,  and  penons 
necessarily  created  a  notary  for  the  purpose  of  hold* 
ing  or  exercising  some  office  or  service  under  Go- 
vernment, and  not  as  general  practitioners)  to  a 
penalty  of  L.50,  unless  qualified  according  to  the 
provisions  of  the  act,  or  in  practice  before  its  pass- 
ing.    And  it  also  subjects  any  notary  acting  or  per- 
mitting his  name  to  be  used,  **  for  or  on  account,  or 
for  the  profit  or  benefit"  of  any  person  not  a  notary, 
to  the  penalty  of  being  struck  ofi*  the  roll,  except  as 
to  any  allowance  or  sums  agreed  to  be  paid  to  the 
widow  or  children  of  any  deceased  notary  by  a  sur- 
viving partner. 
The  act  of  4th      The  provisions  of  the  above  act  being  found  in- 
wm.iv.,cap.  ^Qjjyguig^t  in  places  distant  from  London,  an  act 
attorneys  imd  ^^s  passed  in  the  fourth  year  of  the  reign  of  hia  late 
proctors  to  be  Majesty  Will.  I  v.,  cap.  70,  for  admitting  attorneys, 
admitted  no-  golicitors,  and  pfoctors,  beyond  the  limits  often  miles 
^'  from  London,  entitled, "  An  act  to  alter  and  amendan 

act  of  the  41st  year  of  his  Majesty  King  George  the 
Third,  for  the  better  regulation  of  public  notaries  in 
England;"  whereby,  after  reciting  the  act  of  the 
Recital  of  the  4 1  st  GeoTge  the  Third,  it  was  enacted, ''  That  so  much 
Mt  of  4i8t       Qf  ^ijg^t  g^jjj  j^g  required  that  persons  to  be  admitted 

79****     *'  *'*^'  notaries-public  shall  have  served  a  clerkship  or  ap- 

Recited  act     preuticeship  for  seven  years,  should,  so  far  as  the 

umited  to       game  affected  persons  being  attorneys,  solicitors,  or 

ten  miles        proctors,  admitted  as  thereinafter  mentioned,  be  li* 

thereof.  mited  and  confined  to  the  city  of  London  and  li* 

berties  of  Westminster,  the  borough  of  Southwark» 

and  the  circuit  of  ten  miles  from  the  Royal  Exchange 

in  the  said  city  of  London.^ 

Attorneys  And  it  is  further  enacted  by  section  2,  "  That  from 

"^itt^  **^   -  ^^^  ^^^^  ^^®  passing  of  this  act,  \t  shall  and  may  be 

taries  out  of'  lawful  for  the  master  of  the  Court  of  Faculties  of  bis 

those  linuts.    Qracc  the  Lord  Archbishop  of  Canterbury  in  Lou* 
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don,  from  time  to  timei  upon  being  satisfied  as  well 
of  the  fitness  of  the  person  as  of  the  expediency  of 
the  appointment,  to  appoint,  admit,  and  cause  to  be 
sworn  and  enrolled  in  the  said  Court  of  Faculties  any 
person  or  persons  residing  at  any  place  distant  more 
than  ten  miles  from  the  Royal  Exchange,  in  the  said 
city  of  London,  who  shall  have  been  previously  ad- 
mitted, sworn,  and  enrolled  an  attorney  or  solicitor 
in  any  of  the  courts  at  Westminster,  or  who  shall  be 
a  proctor  practising  in  any  ecclesiastical  court,  to  be 
a  notary-public  or  notaries-public,  to  practise  within 
any  district  in  wjiich  it  shall  have  been  made  to  ap- 
pear to  the  said  master  of  the  Court  of  Faculties 
that  there  is  not  (or  shall  not  hereafter  be)  a  suffi- 
cient number  of  such  notaries-public  admitted,  or  to 
be  admitted,  under  the  provisions  of  the  said  recited 
act,  for  the  due  convenience  and  accommodation  of 
such  district,  as  the  said  master  of  the  Court  of  Fa- 
culties shall  think  fit,  and  not  elsewhere ;  any  law  or 
usage  to  the  contrary  notwithstanding." 

And  it  is  provided  and  further  enacted  by  section  Not  to 

3,  "  That  nothing  herein  contained  shall  extend  to  J^^*  ""^'^ 
authorize  any  notary  who  shall  be  admitted  by  virtue  poiiSted^" 
of  this  act  to  practise  as  a  notary,  or  to  perform  or  thereby  to  act 
certify  any  notarial  act  whatsoever,  within  the  said  ^  ^?^^^°* 
city  of  London,  the  liberties  of  Westminster,  the  ten  miles  ' 
borough  of  Southwark,  or  within  the  circuit  of  ten  thereof. 
miles  from  the  Royal  Exchange  in  the  said  city  of 
London." 

And  it  is  provided  and  further  enacted  by  section  Notary ad- 

4,  **  That  if  any  notary,  admitted  by  virtue  of  this  °»»"«d  under 
act,  shall  practise  as  a  notary,  or  perform  or  certify  tishxgout'^ 
any  notarial  act  whatsoever,  out  of  the  district  spe-  Ms  district, 
cified  and  limited  in  and  by  the  Faculty  to  be  granted  to  be  struck 
to  him  by  virtue  of  this  act,  or  within  the  city  of  Faculties. 
London,  the  liberties  of  Westminster,  the  borough 

of  Southwark,  or  the  circuit  of  ten  miles  from  the 
Royal  Exchange  in  London  aforesaid,  then  and  in 
every  such  case  it  shall  be  lawful  for  the  said  Court 
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of  Faculties,  on  complaint  made  in  a  summary  way, 
and  duly  verified  on  oath,  to  cause  every  such  nota^ 
so  offending  to  be  struck  off  the  Roll  of  Faculties; 
and  every  person  so  struck  off  shall  thenceforth  for 
ever  after  be  wholly  disabled  from  practising  as  a 
notary,  or  performing  or  certifying  any  notarial  act 
whatsoever." 


CHAPTER  XXVII. 


NOTICES. 

NoTiCB  is  hereby  given,  that  the  partnership  lately  Notice  of  dis- 
subsisting  between  us,  A.  B.  and  C.  D.,  of,  &C.,  here-  ^^^^^^ 
tofore  carrying  on  trade  under  the  firm  of,  &c^  was,  ^'p.« 
on  the  day  of,  &C.,  dissolved  by  mutual  con- 

sent, [and  that  ail  debts  owing  to  the  said  partnership 
are  to  be  received  by  the  said  C.  D. ;  and  all  persons 
to  whom  the  said  partnership  stands  indebted  are  re- 
quested immediatdy  to  send  in  their  respective  ac- 
counts to  the  said  C.  D.,  in  order  that  the  same  may 
be  examined  and  paid.]     Dated,  &c. 

Under  and  by  virtue  of  the  power  in  this  behalf  From  one 
contained  in  the  deed  or  articles  establishing  the  p*^®*^  **l  . 
partnership  subsisting  between  you  and  me,  bear-  ^^t^n  to 
ing  date  on  or  about  the  day  of  dissolve  par(> 

18    ,     I  hereby  give  you  notice,  that  it  is  my  inten-  n^^^s^P- 

*  The  above  notice  should  be  inserted  in  the  London  Ga- 
zette, for  which  purpose  an  affidavit  of  the  signatures  will  be 
required  to  warrant  the  insertion.  The  form  may  be  thus : — 
"  E.  F.,  of,  &c.,  maketh  oath,  andsaith,  that  he  was  present 
and  did  see  A.  B.  and  C.  D.  severally  sign  the  notice  of 
dissolution  hereunto  annexed ;  and  that  the  names  A.  B.  and 
C.  D.,  get  and  subscribed  at  the  foot  of  the  said  notice,  are 
of  the  proper  hands-writing  of  the  said  A.  B.  and  C.  D." 
{To  be  npom  btfore  a  Matter  in  Chancery,') 


514  NOTICES. 

tton  to  dissolve  the  said  partnership  on  the  day 

of  next.    As  witness  my  hand  this 

To  Mr  (Partner.) 

ftom  pirt-  We  hereby  give  you  notice,  that  the  partnenhip 
dSsoiutioii  l^*^6^y  subsisting  between  us,  under  the  firm  of  C.  B. 
to  a  debtor  to  and  C,  WHS  dissolved  on  the  day  of         last, 

pay  debt  to  and  we  request  you  to  pay  the  debt  owing  by  you 
■*'°*'  to  us  to  Mr    -       ,  who  is  duly  authorized  to  receive 

the  same,  and  whose  receipt  shall  be  your  sufficieot 
discharge.     As  witness,  &c. 
To  executors      I  [we*]  give  you  notice,  that  by  an  indenture  of 
^  aMignment  aggignment,  bearing  date,  &C.,  made,  &c.,  the  legacy 
of  L.500,  [or  my  share  and  interest  in  the  residuary 
personal  estate  of  A*  £.]  bequeathed  to  me,  [or  the 
said  C  D.,]  by  the  will  of  A.  B.,  deceased,  has  been 
absolutely  assigned  by  [me^  the  said  C.  D.  to  [m«] 
the  said  £.  F.,  in  consideration  of  the  sum  of  L.      i 
by,  &C.,  to,  &c,  paid.      [And  /,  the  said  C  D, 
authorize  you  to  pay  the  same  to  the  said  E,  F^y 
wlien  the  same  shall  become  payable,"]     As  witness, 
&c. 
Purchaser  to       I  hereby  give  you  notice,  that  the  sum  of  L.       » 
hS'mone^is   ^^®  Unpaid  portiou  of  the  purchase-money  payable 
producing  no  by  me  to  you  under  the  contract  between  us,  bear- 
interest,        ing  date,  &c.,  is  now  in  the  hands  of  my  bankers, 
Messrs  ,  having  been  appropriated  to  a  special 

account  to  my  credit,  and  is  producing  no  interest  or 
advantage  whatsoever ;  [and,  therefore,  I  shall  hold 
myself  discharged  from  any  obligation  henceforth  to 
pay  interest  for  the  same.]     As  witness,  &c. 
To  a  mort-         To  C.  D.,  of,  &c.,  I  do  hereby  give  you  notice, 
^^ie^f   ^^^  ^y  certain  indentures,  bearing  date,  &Cn  and 
an  equity  of    made,  &c.,  for  the  consideration  therein  mentioned, 
redemption,    the  equity  of  redemption  of,  and  in  certain  premises 
situate  at  ,  and  comprised  in  an  indenture 

dated  the,  &c.,  and  made  between,  &c.,  purporting  to 

'  This  notice  is  usually  given  by  the  assignee  alone,  bot  it 
is  more  satisfactory  to  the  executors  that  the  assignor  should 
give  it.     The  concurrence  of  both  is  the  preferable  course. 
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be  a  mortgage  thereof  to  you,  for  securing  the  pay- 
ment of  the  sum  of  L.  and  interest,  were  con- 
veyed and  assured  to  me  and  my  heirs  and  assigns 
for  ever.    Dated,  &c. 

To,  &c   I  hereby  give  you  notice,  that,  by  inden-  to  the  mort- 
tore,  dated,  &c.,  the  premises  comprised  in  an  inden-  g^irorofthe 
tare  of  mortgage,  bearing  date,  &c^  and  made  be-  |;^^®°*.''^ 
tween,  &c^  purporting  to  be  a  mortgage  by  you  of 
the  same  premises  for  securing  the  payment  of  the 
sum  of  L.  ,  and  interest,  have  in  consideration, 

&c.,  been  assigned  (or  conveyed,  if  in  fee)  to  me, 
ray  heirs,  [executors,  administrators,]  and  assigns. 
Dated,  &c. 

To  Mr  A»  B.     I  hereby  give  you  notice,  that  I  Toamort- 
sball,  at  the  expiration  of  six  calendar  months  from  ^tgagor^of 
the  service  hereof  upon  you,  pay  off  the  principal  intention  to 
sum  of  L.  ,  now  due  and  owing  to  you  from  P»y  ^  **»• 

me,  and  secured  by  mortgage  of  certain  premises  si-  mon^^^^d 
tuate,  &C.;  and  all  interest  that  will  be  then  due  upon  of  tender  of 
the  same  sum ;  and  that  at  such  time  I  shall  tender  reconveyance, 
you  a  reconveyance  to  me  of  the  said  premises,  pur- 
suant to  a  draft  to  be  previously  submitted  to  you  or    x 
your  solicitor,  for  approval.    Dated,  Sec. 

I  do  hereby^  give  you  notice,  and  request  that  you  To  mortgagor 
will  pay  me  on  the  day  of  next,  at,  &c.,  ^y  mortgagee 

the  principal  sum  of  L.  ,  together  with  all  in-  djSJ^din- 

terest  that  may  then  be  due  thereon,  and  which  is  terest,  and  of 
secured  to  [me]  by  certain  indentures,  &c. ;  and  in  *"*^®- 
case  you  shall  make  default  in  payment  of  the  same 
on  the  said  day  of  ,  I  shall  immediately 

thereupon  proceed  to  a  sale  of  the  [messuage  and 
hereditaments]  in  the  siud  indentures  comprised  in 
execution  of  the  power  thereby  vested  in  me.  As 
witness,  &c. 

I  hereby  give  you  notice,  that  by  indentures  of  Prom  mort- 
lease  and  release,  bearing  date  respectively  on  or  ^'8:oe*ote- 
about  the  and         days  of         ,  made  between  "^t  to  him. 

*^  If  by  the  personal  representatives,  add,  ''  as  the  execiu 
tor  (fir  administrator)  of  deoeased." 
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{morl^ro^wr,]  «f  ,  of  the  one  part,  and  me,  the 

jandenigDed  [mortgagee^']  of  the  other  part,  the  mes- 
suage in  your  occupation  was  conveyed  by  the  said 
[marigagar]  to  me,  my  heirs  and  assigns  for  ever, 
by  way  of  mortgage  for  securing  L.500  and  interest, 
and  the  same  is  now  absolutely  vested  in  me  by 
virtue  of  the  same  indentures.  And  I  require  yea 
to  pay  to  me  all  arrears  of  rent  now  due^  and  the 
rent  hereafter  to  become  due  in  respect  of  the  said 
premises.    As  witness  my  hand,  this  day  of 

18    . 

(Signed)  ,  [Mortgagee.] 

To  Mr  (Tenant.) 

Ui^^rt***^*'^      I  hereby  give  you  notice,  that  by  indenture  of  re- 
diStotra!    lease,  bearing  date  the  day  of  List, 

ant.  made  between  [martgagorf']  of         ,  of  the  first  part, 

[mortgagee^']  of  ,  of  the  second  part,  and  mp, 

the  undersigned,  [receiver^']  of  the  third  part,  and  the 
indenture  of  lease  whereon  the  same  was  grounded, 
the  messuage  and  piece  of  ground  situate  in  the 
parish  of  in  the  county  of  in  your  oc» 

cupation,  were,  with  other  hereditaments,  conveyed 
and  assured  by  the  said  [tnortgagor]  into  and  to  the 
use  of  the  said  [martgcigeef']  his  heirs  and  assigns  for 
ever,  [for  securing  the  sum  of  L.  and  interest;] 

and  by  the  same  indenture,  full  power  and  authority 
was  given  to  me  as  the  agent  and  receiver  of  the 
said  [mortgtigeej']  to  receive  the  rents  thereof,  and 
to  give  effectual  discharges  for  the  same.  And  I 
accordingly  require  you  to  pay  me  the  rent  now 
due«  and  hereafter  to  become  due,  from  you  in  req>ect 
of  the  said  premises  accordingly.  As  witness  my 
hand,  this  day  of 

(Signed)  [Receiver.] 

To  Mr  (Tenant) 

Tromiecond       J  hereby  give  you  notice,  that  by  indenture  of 

gH*9»  ^^'  '  under-lease,  bearing  date  on  or  about  the  day 

of  ,  made  between  [mortgagor]  of  the  one 

part,  me,  the  undersigned  [mortgagee,']  of  the  other 

part,  the  several  messuages  and  pieces  of  ground  si- 
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tuale  in  ^         ,  now  in  mortgage  to  yon*  were 

demised  to  me  by  tlie  said  [marigagor]  for  the  re- 
sidue of  the  term  of  ninety-nine  years,  for  which  he 
holds  the  same,  except  the  last  day  of  the  said  term, 
for  securing  the  sum  of  L.  and  interest.    As 

witness  my  hand,  this  day  of 

To  Mr  l^Second  Mortgagee,'] 

I>  A.  B.,  [owner 9  or  agent  to  the  owner,]  'Of  tppUca- 

hereby  give  you  notice,  that  unless  peaceable  posses-  tt<mtoju«ticei 
sion  of  the  tenement  [shortfy  descrunng  tt]  situate  poneMion  of 

,  which  was  held  of  me,  or  of  the  said  » tenement 

[«  the  ease  may  he,]  under  a  tenancy  from  year  "d  vfct'^cir* 
to  year,  [or  as  the  case  may  be,]  which  expired,  or  74. 
was  determined  by  notice  from  the  said  ,  [or 

otherwise  as  the  case  may  bcf]  on  the  day  of 

' ,  and  which  tenement  is  now  held  over 
and  detained  from  the  said  be  given  to 

[the  owner  or  agents]  on  or  before  the  expiration  of 
seven  elear  days  from  the  service  of  this  notice,  I, 
,  shall  on  next,  the  day  of  ,  at 

of  the  clock  of  the  same  day  at  ,  apply 

to  her  Majesty's  justices  of  the  peace  acting  for  the 
district  of  ,  [being  the  district  division  or  place 

tn  which  the  said  tenement^  or  any  part  thereofi  is 
^tuatcy']  in  petty  sessions  assembled,  to  issue  their 
warrant,  directing  the  constables  of  the  said  district 
to  enter  and  take  possession  of  the  said  tenement,  and 
to  eject  any  persons  therefrom.  Dated  this 
To  Mr  (Signed)  [Owner  or  Agent.] 

To  E.  F.,  Esq.,  one  of  her  Majesty's  justices  of  of  action  to* 
the  peace  in  and  for  the  county  of  S.  ^'*^**- 

I*  A.  B.,  of,  &c.,  do  hereby,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  give 
you  notice  that  I  shall,  by  my  attorney,  Mr  C.  D., 
of,  &C.,  at  or  soon  after  the  expiration  of  one  calendar 
month  from  the  time  of  your  being  served  with  this 
notice,  cause  a  writ  of  summons  to  be  sued  out  of 
her  Majesty's  court  of,  &c«,  against  you  at  my  suit, 

•  Ante,  175. 
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and  proceed  tbereou,  according  to  law;  for  that 
you,  the  said  E.  F^  [state  the  grtevtmce^  and  other 
wrongs  to  me  did^  to  my  great  damage  of  L.  » 
and  against  the  peace  of  our  lady  the  now  QQeen. 
Dated,  kc 

This  notice  may  be  given  by  the  attorney,  or  Us 
agent,  beginning,  ^cls  the  attorney^  &c^  and  in 
eveTry  ease  should  be  indorsed  by  the  attorney  thus, 
[G.  H.,  of,  &c^  ^*  attorney  far  the  within-named' 

Of  AoUonto        To  A.  B.  and  C.  D.,  officers  of  her  Majesty's  Ex- 

«a  ezdse  or     cise  (or  Customs.) 

offl^"^''"**  I  do  hereby,  as  the  attorney  (or  agent)  of  and  for 
£•  F.,  of,  &c.,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  give  you  notice  that  I 
shall,  at  or  soon  after  the  expiration  of  one  calendar 
month  from  the  time  of  your  being  served  with  this 
notice,  cause  a  writ  of  summons,  [as  in  the  preceding 
notice."] 

Frombmdiord      I  do  hereby^  give  you  notice  to  quit  and  deliyer 

to  quit.  up  to  me,  on  the"  day  of  next,  or  at 

such  other  time  next  after  the  same,  as  the  current 

*  If  by  an  attorney  or  agent,  say,  "  as  the  attorney  (or 
agent)  of  A.  B.,  of,  &c.,  your  landlord,  &c.,  to  quit  and  de- 
liver up,  on,  &o.,  tJie  possession,  &c,  which  you  rent,  &c, 
under  him." 

™  A  tenancy  from  year  to  year  can  be  terminated  onlj  ^ 
the  same  time  of  the  year  as  that  on  which  it  commeooed, 
and  each  party  is  entitled  to  six  calendar  months*  notice  of 
the  intention  of  the  other  to  determine  the  tenancy.  (^ 
Wright  17.  Derby,  Term  Rep.  162,  and  cases  there  referred 
to,  and  see  2  Camp.  78,  and  3  ib.  510.) 

A  tenancy  from  year  to  year  is  a  chattel  interest,  and  rests 
on  the  tenant's  death  in  his  personal  represent-ative,  who  ^ 
be  entitled  to  receive,  and  bound  to  give,  the  same  notice  as 
the  deceased  whom  he  represents ;  Doe  v.  Porter,  3  T.  B. 
13,  and  6  T.  R.  298.  A  parol  notice  is  sufficient,  unless  Um 
agreement  requires  it  to  be  in  writing,  (per  Lord  EUeO' 
borough,  C.  J.,  in  Doe  v.  Crick,  5  Esp.  N.  P.  C,  197;)  ^ 
it  is  advisable  to  give  a  written  notice  signed,  but  not  at- 
tested, 2  Camp.  96. 
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year  of  your  tenancy  may  expire^  the  peaceable 
possession  of  all  that  messuage  or  tenement^  farm, 
lands,  hereditaments,  and  premises,  with  the  appur- 
tenances, which  you  now  rent  of  or  hold  under  me, 
situate  in  the  parish  of  in  the  county  of 

Dated  this,  &c« 

I  do  hereby  give  you  notice  to  quit  and  deliver  up  Notice  to  quit, 
to  me,  or  to  such  other  person  as  I  shall  appoint  to  ^"^of^^ni- 
receive  the  same,  at  the  expiration  of  the  current  mencement 
year  of  your  tenancy,  which  shall  expire  next  after  oftenancjis 
the  end  of  one  half  year  from  and  after  your  being  ^®®^^^- 
served  with  this  notice,  the  possession  of,  &c.,  which 
you  rent  of,  or  hold  under  me.    Dated,  &;c. 

1  do  hereby  give  you  notice,  and  require  you  to  Notice  to 
quit  and  deliver  up,  on  the  day  of  next,  "^^iJF^^ 

*  In  cases  where  the  commencement  of  the  tenancy  cannot  where  the 
be  ascertained,  the  times  of  payment  of  the  rent  will  be  commence- 
prima  facie  evidence  of  the  commencement  of  the  tenancy ;  ™«'**  **  ^^' 
(Doe  V,  Samuel,  5  Esp.  N.  P.  C.   174 ;    Doe  v.   Biggs,  ^'**^°- 
2  Taunt.    109;  Doe  v.   Foster,    13  East,  405;    Doe  v. 
Wombwell,  2  Camp.  N.  P.,  559 ;  and  Thomas  v.  Thomas,  $ 

h  647.)  Where  the  tenant  informs  his  lessor  of  the  time 
of  the  commencement  of  the  tenancy,  he  will  be  bomid  by 
a  notice  given  by  the  lessor,  according  to  such  statement, 
althoagh  umntentionally  wrong;  (Doe  v,  Lambley,  2  Esp. 
N.  P.  635.)  When  the  commencement  of  the  tenancy  is 
not  known,  a  notice  requiring  the  tenant  to  quit  at  the  ex- 
piration of  the  current  year  of  the  tenancy,  which  shall  ex- 
pire next  aft«r  the  end  of  half  a  year  from  the  service  of  the 
notice,  will  be  sufficient;  (fioev,  Butler,  2  Esp.  N.  P. 589.) 
But  it  is  advisable,  in  such  a  case,  not  to  bring  an  ejectment 
^fore  the  expiration  of  a  year  and  a  quarter  from  the  ser- 
vice of  the  notice,  in  order  to  be  certain  that  the  year  of  the 
tenancy  has  expired. 

t  By  4th  Geo.  IL,  cap.  28,  sec.  1,  it  is  enacted,  that  if  any  As  to  holding 
tenant  for  life  or  years,  or  other  person  who  shall  come  into  oyer,  aft&r  the 
possession  by,  from,  or  under,  or  by  collusion  with  him,  shall  fton^f^t' 
^^ilMy  hold  over  any  lands  after  the  determination  of  such  term, 
term,  and  after  demand  made,  and  notice  in  writing  given,  for 
deliyering  the  possession  thereof,  he  shall,  for  the  time  that 
^e  shall  so  hold  over,  pay  at  the  rate  of  double  the  yearly 
^alue  thereof,  to  be  recovered  by  action  of  debt  in  any  court 
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NotiiM  front 
teoBotto 
landlord  of 
Intention  to 
qiflt.* 


the  poiaeMion  of  the  measaage  or  dwdUng-booic, 
fium-landsi  hereditaments,  and  premises,  with  the 
appurtenances,  situate  in  the  sevml  parishes  of,  &(%» 
which  you  now  rent  of,  or  hold  under  me ;  and  in 
default  thereof,  I  do  hereby  give  yon  notice  that  yoa 
are  to  pay  to  me  double  the  yearly  value  of  the  taid 
messuage  or  dwelling-house,  farm-lands,  heredita- 
ments, and  premises,  from  the  said  day  of  > 
so  long  as  you  continue  to  hold  over  the  same,  ac- 
cording to  the  form  of  the  statute  in  that  case  made 
and  provided.    Dated,  &c. 

I  do  hereby  give  you  notice,  that  I  shall  quit  and 
deliver  up  to  you,  or  such  other  person  as  yoa  may 
appoint  to  receive  the  same,  on  the  day  of  > 
which  will  be  in  the  year  of  our  Lord  18  ,  being 
the  end  of  my  present  yearns  tenancy,  the  possession 
of  all  that  messuage  or  dwelling-house^  with  the 


Alto  letting 
from  different 
periods. 


Terms  of 
holding  by 
the  repre- 
•entatiTe  of 
lesior  or 
lessee. 


of  record.  It  has  been  decided^  that  the  notice  to  qmt  m^ 
this  act  may  he  given  either  before  or  after  the  determinatm 
of  the  term,  but  when  the  notice  is  given  after,  the  hnihrd 
win  be  entitled  to  double  rent  from  the  time  of  giving  notice 
only;  (Catting  v.  Derby,  2  Blac.  Rep.  1075;  Cobb  r. 
Stoker,  8  East,  358.) 

Notice  to  quit  is  a  sufficient  demand  within  this  td\ 
(Wilkinson  v.  CoUey,  5  Burr.  2694.) 

A  tenant  for  a  less  term  than  a  year  was  held  not  wHbin 
the  statute;  (Lloyd  v.  Rosbee,  2  Camp.  N.  P.  C.  453.) 

When  the  tenant  enters  upon  different  parts  of  the  premises 
at  different  periods,  without  any  agreement  as  to  the  tinK 
when  the  whole  is  to  be  consideiNBd  as  let  together,  the  oon>- 
mencement  of  the  year,  with  reference  to  the  notice  to  qp* 
will  be  computed  from  the  entry  on  that  part  which  is  cod- 
sidered  as  the  substantial  or  principal  object  of  the  demise: 
(Doe  ».  Spence,  6  East,  120  ;  Doe  v.  Watkins,  7  ih.  551.) 
and  which  is  a  fact  for  the  determination  of  the  jury ;  (I^ 
V.  Howard,  11  East,  498.) 

•  The  tenancy,  till  determined,  will  subsist  as  between  the 
assignees  and  representatives  of  the  landlord  aod  tenant 
upon  the  same  terms  as  between  the  original  parties  to  tbe 
demise,  and  govemed  by  the  same  rules  as  to  detennutf* 
tion«    ^ 
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lands,  hereditaments,  and  premises  thereto  beloogiDg, 
with  the  appurtenances,  which  I  now  rent  of  or  hold 
under  you,  situate  in  B.  or  elsewhere,  in  the  county 
of  S.    As  witness  my  hand,  this  day  of 

18    . 

I  do  hereby  give  you  notice  to  quit  and  deliver  Notice  to 
up,  on  or  before  the  day  of  next,  the  ^2^ 

apartments  and  other  tenements  you  now  hold  of  me 
in  this  house.     Witness  my  hand,  this  day  of 

18      .  [Witness.] 

Take  notice,  that  on  the  day  of  next,  Notice  from 

I  shall  quit  and  deliver  up  the  apartments  and  tenc-  ^J?*_Sl 
meots  I  now  hold  of  you  in  this  house.    Witness  my  qoit  spart- 
hand,  this  day  of  18    •  menti. 

Whereas,  by  virtue  of  a  certain  indenture  of  lease.  Notice  from 
dated  and  made  between  you,  the  said  A.  B.,  of  the  ^^*^  ^ 
one  part,  and  me,  the  undersigned  C.  D.,  of  the  other  hi,  intenUom 
part,  the  messuage  and  dwelling-house,  farm-lands,  of  quitting, 
and  premises,  situate  in,  &c^  now  in  my  occupation,  ^"J?*"*  ^ 
vera  demised  and  leased  to  me  by  you,  for  a  term  ^meni^g 
of  fourteen  years,  under  the  yearly  rent  of  L.  ,  him  to  to  do, 

and  in  such  indenture  of  lease  is  contained  a  proviso  ^l^^'***" 
tiiat,  &C.,  [state  the  proviso  giving  tenant  option  to 
pit  and  make  void  the  lease,  on  giving  six  months 
notice,  at  the  end  of  seven  years,  or  c^  the  case  may 
^^•]  Now  I,  the  said  C.  D.,  under  and  in  pursuance 
of  the  power  reserved  and  given  to  me,  in  and  by  the 

*  The  notice  required  in  the  case  of  lodgings  depends  Notice  m  to 
either  npon  the  agreement  between  the  parties,  or  the  parti-  lodgings, 
cular  drcomstances  of  the  case,  as  the  length  of  time  for 
which  thej  are  taken,  &c.  If  for  less  than  a  year  certain, 
^J  reasonable  notice  is  held  to  be  sufficient;  (Wright  v, 
^by,  1  Term  Rep.  163.)  But  it  is  generally  nnderstood 
^bat  a  week's  notice  shall  be  given,  if  the  apartments  are 
^en  by  the  week ;  a  month's  notice,  if  taken  by  the  month ; 
^d  a  quarter's  notice,  if  taken  by  the  quarter.  But  if 
Hxlgiiigg  are  taken  for  a  week  or  month,  or  any  other  time 
certain,  no  notice  at  all  is  expected ;  Doe  v.  Hazell,  1  Esp. 
^ ;  Doe  V.  Scott,  4  Moore  and  P.  20 ;  6  Bing.  362 ;  Wil. 
wn  ».  Abbot,  8  B.  and  C.  89. 
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proTiso  or  condition,  do  hareby  give  you 
notice*  that  it  is  my  intention  to  avoid  tiie  said  re- 
cited indenture  of  lease  at  the  end  of  the  first  seven 
years  of  the  said  term  of  years  thereby  grantedi 
and  that  I  shall,  at  the  expiration  of  such  Be?en 
years,  quit  and  deliver  up  the  possession  of  the  said 
premises  accordingly.  As  witness  my  hand,  this 
day  of  18    •» 

Notice  to  I  do  hereby  give  you  notice,  and  require  you  to 

tenant  to  re-  put  in  good  and  tcuantable  order,  and  repair  ail  and 
^'  ^  '  singular  the  houses  and  premises  which  you  now  rent 
o£f  or  hold  under  me^  situate,  &C.,  particularly,  &c^ 
istating  such  place  as  wants  repairing  in  particular, 
as  the  case  may  6^.]  As  witness  my  hand,  &c. 
To  the  churchwardens  and  overseers  of  the  poor  of 
the  parish  of  A.,  in  the  county  of  S. 

^^l^rt"  '^^^  ^*  *^  S*^®  notice  to  you,  and  each  and  every 
a  poor-rate.*  of  you,  that  I,  the  undersigned  C.  H.,  an  inhabitant 

Ag  to  tenant'!  »  By  the  1 1th  Geo.  II.,  cap.  19,  sec.  18,  after  redtingthat 
not  quitting  great  inoonyenience  had  happened  to  landlords  whose  tenants 
fflvon  under  a  "*^  po^er  to  determine  their  leases  by  giving  notice  to  quit 
power  in  the  the  premises,  and  yet  revising  to  deUvar  np  the  possessioo 
lease.  when  the  landlord  had  agreed  with  another  tenant  for  tbe 

same ;  it  was  enacted,  that  if  any  tenant  should  give  notice 
of  his  intention  to  quit  the  premises  at  a  tdme  mentioned  in 
such  notice,  and  should  not  accordingly  deliver  up  the  pos- 
session at  the  time  in  such  notice  contained,  he,  his  executors, 
or  administrators,  should  from  thenceforward  pay  doMt  re»t 
during  all  the  time  he  should  so  continue  in  possession,  to  be 
recovered  in  like  manner  as  the  single  rent. 

As  this  statute  directs  the  double  rent  to  be  recovered  in 
the  same  manner  as  the  single  rent,  the  landlord  may  main- 
tain either  debt  or  assumpsit  or  distrain;  (Timmins  o.  Rav- 
linson,  3  Burr.  1603.)  This  notice  need  not  be  in  writii^> 
id. 

*  By  17th  Geo.  II.,  c.  38,  if  any  person  shall  be  aggriev- 
ed by  any  assessment,  or  shall  hare  any  material  chjecdea 
to  any  person  being  put  in  or  left  out  of  such  assessment,  or 
to  the  sum  charged  on  any  person  or  persons  therein,  be 
may,  giving  reasonable  notice  to  the  churchwardens  or  over- 
seers, appeal  to  the  next  sessiiHis  for  the  county,  ridingi 
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and  occupier  of  lands  and  tenements  in  the  parish  of 
H^  in  the  said  county  of  S.,  do  intend,  at  the  next 
general  quarter  sessions  of  the  peace,  to  be  holden 
in  and  for  the  said  county  of  S^  to  commence  and 
prosecute  an  appeal  against  the  last  assessment  or 
rate  made  for  the  relief  of  the  poor  of  the  said  parish 
of  A.,  for  that  lor  sat/,  <'  the  grounds  of  my  appeal 
are,  Uiat,^  &c.]  the  assessment  or  rate  made  for  the 
relief  of  the  poor  of  the  said  parish  of  A.  is  partial, 
un&ir,  unequal,  and  unjust,  for  that  you  have  lef^ 
oat  and  omitted  in  the  said  rate  or  assessment  the 
names  of,  &c.,  inhabitants  and  occupiers  of  lands  and 
tenements  in  the  said  parish  of  A.,  and  n^lected  to 
charge,  rate,  and  assess  them,  or  any  of  them,  for  the 
several  messuages,  lands,  and  premises,  in  their  re* 
spective  possessions  or  occupations,  in  the  said  pa- 
rish of  A.,  at  the  time  of  making  the  said  rate  or 
assessment,  and  for  some  time  before.     And  also 

diyision,  corporation,  or  franchise ;  but  if  reasonable  notice 
be  not  g^ven,  then  they  shall  axijonm  the  appeal  to  the  next 
quarter  session  after ;  proyided  that  in  all  corporations  or 
^anchises  not  having  four  justices,  the  af^al  may  be 
to  the  next  general  or  quarter  session  for  the  county,  rid- 
ing, or  division,  wherein  such  corporation  or  frandiise  is 
situate.  And  on  appeals  from  rates  the  justices  shall  amend 
the  same  in  such  manner  only  as  shall  be  necessary  for  giv- 
ing relief,  without  altering  such  rates  with  respect  to  other 
persons  mentioned  in  the  same ;  but  if,  upon  an  appeal  from 
the  whole  rate,  it  shall  be  found  necessary  to  set  the  same 
aside,  then  they  shall  order  a  new  rate  to  be  made,  and  they 
may  award  reasonable  costs  on  either  side.  By  41st  Geo. 
111.,  c.  23,  all  notices  of  appeal  must  be  served  in  writing, 
and  served  upon  two  or  more  of  the  churchwardens  and 
overseers,  such  notice  to  specify  the  particular  grounds  of 
appeal ;  and  no  other  ground,  unless  by  consent  of  the  par- 
ties*, to  be  gone  into. 

The  appeal  lies  to  the  next  session  after  allowance,  King  v, 
Atkins,  (4  T.  R.  12  ;)  for  it  is  no  rate  till  it  has  been  al- 
lowed. A  notice  of  appeal,  when  it  is  on  account  of  parti- 
cular persons  being  omitted,  &c.,  must  specify  those  parti- 
cular persons  by  name.     (1  Bott.  274.) 
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that,  in  the  said  rate  or  assessment,  yon  have  greatlj 
underrated  A.  B^  C.  D^  and  K,  F^  for  the  several 
messuages,  lands,  and  premises,  in  their  respective 
possessions  or  occupations  ;  and  because  I  am  not 
rated  fairly  and  equally,  but  more  in  proportion  tfasn 
the  sevend  last-mentioned  persons  respectively  are, 
or  ought  to  have  been  rated,  in  respect  of  the  mes- 
suages, lands,  and  premises,  in  their  respective  pos- 
sessions, within  the  said  parish  of  A. ;  and  because, 
&C.,  are  overrated  in  respect  of  the  messuages,  lands, 
and  premises,  in  their  respective  possessions,  within 
the  said  parish  of  A. :  And  I  do  hereby  also  give  you 
notice  to  produce,  at  the  hearing  of  the  said  appeal, 
the  aforesaid  rate  or  assessment,  and  to  prove  the 
due  making,  signing,  allowance,  and  publication 
thereof.    As  witness  my  hand,  this  day  of 

18    . 
To  A.  B.  and  C.  D.,  Esquires,  two  of  her  Majesty's 
justices  of  the  peace  for  the  county  of,  &c 

NoUo«  of  try.      1  do  hereby  g^ve  you,  and  each  of  you,  notice^ 
ing  trayerM,    that  the  inhabitants  of  the  poor  of  the  parish  of  C^ 
MDtme^of    ^^  ^^®  ^^^  county  of  D.,  do  intend,  at  the  next  gene- 
road  being      ral  quarter  sessions  of  the  peace,  to  be  holden  at  the 
out  of  wpdr.  shire-hall  in,  &c.,  in  and  for  the  said  county,  on,  &c, 
next,  to  appear,  and  try  their  traverse  with  effect, 
upon  a  presentment  made  by  you  upon  a  certain 
part  of  the  highway  leading  from  T.  to  M.,  commen- 
cing at  the  confines  of  the  parish  of  B.,  and  extend- 
ing, &c.,  containing  in  length,  &;c.,  and  in  breadth, 
&C.,  [as  inpresentmenif  Sfc."]    Dated,  &g^ 
witness,  L.  M.  £.  F. 

Surveyor  of  the  highway 
of  the  said  parish  of  C 
To  A.  B.  and  C.  D.,  two  of  her  Miyesty's  justices  of 
the  county  of|  Sec, 

NotiMofin.       I  do  hereby  give  you,  and  each  of  you,  notice^ 
molt  by^       that  I  intend,  at  the  next  general  quarter  sessions  of 
the  peace  to  be  held  in  and  for  ^e  county  of 
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to  move  by  coansel  to  set  aside  or  withdraw  a  pre-  counsel,  at 
sentment  by  you  preferred  against  the  inhabitants  of  J^^J^ 
the  parish  of  M^  in  the  said  county  of  S.,  commen-  preMiitm«nt 
ciog,  &c^  which  said  road  hath  lately  been  well  and  of  a  road  be- 
substantially  repaired."     And  I  do  further  give  you,  ^^J^^^J. 
and  each  of  you,  notice,  that  the  said  road  will  be  tioe  that  same 
viewed  on  the  day  of  next,  at  I'^beTiewed 

o'clock  in  the  forenoon,  by  two  of  her  Ma-  S^*^"*^"*" 
jesty's  justices  of  the  peace,  acting  in  and  for  the 
coonty  of  ,  who  will  attend  for  that  purpose,' 

at  the  house  of,  &;c.,  in  the  parish  of  afore- 

said, on  the  day   and  at  the  hour  last  before  men- 
tioned, when  and  where  you  may  attend,  if  you 


^  There  must  be  an  affidavit  made  by  one  of  the  witnesses 
to  the  notice,  to  be  sworn  in  court,  stating  that  the  depo- 
nent did  see  the  justices  sign  their  names  to  the  certificate 
thereunto  annexed,  and  that  the  names  of  them  and  the  wit- 
nesses -are  their  proper  hand- writing.  There  should  also  be 
an  affidavit  by  one  of  the  surveyors  of  the  highways  for  the 
parish,  stating  that  the  roads  were  presented  at  certain  ses- 
sions, for  not  repairing,  &c.,  and  that  it  appears  from  the 
accounts  of  the  surveyors  of  the  parish,  from  the  time  of 
preferring  the  presentment  to  the  present  time,  that  the 
sum  of,  &c.,  [specify  the  amount]  has  been  laid  out  and  ex- 
pended  in  repairing  of  the  road  by  the  inhabitants  of  the 
part's^,  and  that  the  whole  under  presentment  is  repaired 
and  amended,  and  likely  to  continue  so. 
''  To  C.  C,  Esquire,  and  other  her  Majesty's  justices  of  the 

peace  for  the-county  of  S.,  at  the  general  quarter  sessions 

of  the  peace  held  at  S.,  in  and  for  the  said  county,  on,  &c. 

We,  A.  B.  and  C.  D.,  two  of  her  Majesty's  justices  of  the  Certificate  by 
peace  in  and  for  the  said  county  of  S.,  do  hereby  certify  ™*^*'^*[®^®^ 
that  we  have  this  day  viewed  a  certain  ancient  highway,  in  ed^  iLhway 
the  parish  of  M.,  in  the  county  of  S.,  leading,  &c.,  commen-  ^hich  has 
cing,  &c.,  containing,  &c.,  now  under  presentment  as  afore-  been  repaired. 
said,  and  that  the  same  is  now  in  good  and  sufficient  repair, 
and  likely  so  to  continue.     Witness  our  hands,  this         day 
of       18     . 

A.  B. 

Signed  in  the  presence  of,  &c.  C.  D. 
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please.    As  witness  my  hand,  the    day  of    18     ^ 

E.  F. 
'Witness.    ^  Surveyor  of  that  part  of  the 

high  road,  in  the  parish  o( 
M.,  which  is  presented. 
Mot&M  to  pre-      I  do  hereby  give  you  notice,  not  at  any  time  here- 
Ttnt  sporting,  g^^gy  ^^  enter  or  come  upon  any  part  of  the  farms, 
lands,  woods,  hereditaments,  and  premises,  in  my 
possession  or  occupation,   situate,  &c^  or   any  or 
either  of  them,  either  for  the  purpose  of  coursing, 
hunting,  shooting,  fishing,  or  fowling,  or  any  pre- 
tence whatsoever ;  as  I  shall  deem  every  such  entry 
and  intrusion  a  wilful  trespass  done  to  me,  and  shall 
take  my  remedy  for  the  same  according  to  law. 
Dated  this  day  of  18     . 

To  the  churchwardens  and  overseers  of  the  poor  of 
the  parish  of  in  the  county  of,  &c« 


Notice  of  ap- 
peal against 
an  order  of 
remoyal.* 


We,  the  churchwardens  and  overseers  of  the  poor 
of  the  parish  of,  &c.,  do  hereby  give  you,  and  each 
of  you,  notice,  that  we  intend  to  commence  and  pro- 
secute an  appeal  at  the  next  general  quarter  sessions 
of  the  peace,  to  be  held  in  and  for  the  county  of 
against  an  order  of  A.  B.  and  C.  D«,  Esquires,  two  of 
her  Majesty's  justices  of  the  peace  for  the  county  of 
aforesaid,  touching  the  removal  of,  &&,  [as 
in  the  order ;]  and  the  grounds  of  such  intended  ap- 

4  An  affidavit  of  the  service  of  the  notices  should  be  p^^ 
pared,  to  be  sworn  in  court. 

*  By  the  statute  4th  and  5th  Wflliam  lY.,  c.  76,  §  81,  tbe 
grounds  of  the  appeal  must  be  stated  in  the  notice,  or  bj  a 
separate  document,  and  no  other  grounds  can  be  gone  iota 
This  notice  must  be  signed  by  the  majority  of  the  dnirdi- 
wardens  and  overseers,  and  must  be  given  fourteen  days  it 
least  before  the  first  day  of  the  sessions.  The  parish  giving 
the  notice  is  not  bound  by  it,  if,  before  the  fourteen  da^. 
another  notice,  stating  the  grounds  upon  which  the  parish 
intends  to  rely,  be  given.  Rex  t;.  Derbyshire,  6  Ad.  and 
El.  612,  n. 
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peal  are,  that,  &c«,  [setting  forth   the  grounds.] 
Dated,  &c 

Churchwardena. 
Overseers. 

To  Mr  A.  B. 

I  do  hereby  give  you  notice,  that  under  and  by  Notice  of  the 
virtue  of  a  certain  indenture,  dated,  &c.,  and  made  Msi^meiit  of 
between,  &Cn  in   consideration  of,  &C.,  a  certain  •^****^'*'" 
bond,  dated,  &c.,  under  your  hand  and  seal,  &&,  in, 
&Cn  with  a  condition,  &c.,  (or  other  chose  in  action,) 
was  assigned  to  me,  my  executors,  administrators, 
and  assigns,  and  on  which  said  bond  there  was  then 
due  to  the  said  {obligee)  the  sum  of,  &C.,  with  inter- 
est from,  &c.,  and  in  which  said  indenture  is  con- 
tained a  power  of  attorney,  enabling  me  to  enforce 
the  payment  of  the  said  principal  sum  and  interest  to 
become  due,  for  and  in  the  name  of  him,  the  said,  &c., 
but  to  and  for  my  own  use  and  benefit.    Dated,  &c. 


CHAPTER  XXVni. 


PARISH  PROPERTY. 

The  43d  Elizabeth,  c.  2,  sec.  6,  authorizes  the 
churchwardens  aod  overseers  of  any  parish,  with  the 
leave  of  the  lords  of  the  manor,  and  upon  an  agree* 
ment  with  them  in  writing,  according  to  an  order  of 
the  justices  of  the  quarter  sessions,  to  build  upon 
the  waste  lands  in  their  parish  convenient  dwellings, 
for  the  habitation  of  the  impotent  poor,  which  houses 
were  to  be  used  for  their  habitation  only. 

The  9th  George  I.,  c.  7,  sec  4,  empowered  the 
churchwardens  and  overseers,  with  the  consent  of 
the  vestry,  to  purchase  or  hire  any  house  or  houses 
in  the  same  parish,  for  a  cottage  or  cottages,  but 
gave  no  directions  how  such  property  was  to  be 
held. 

The  59th  George  III.,  c  12,  gave  additional  powers 
for  the  purchasing  and  building  of  cottages,  and 
enacted,  that  the  churchwardens  and  overseers  should 
be  a  corporation  to  take  and  hold  all  buildings, 
lands,  and  hereditaments,  purchased,  hired,  or  taken, 
or  used  by  them,  for  the  purposes  of  that  act,  and 
also  all  other  buildings,  lands,  and  hereditaments  be- 
longing to  such  parish. 

Section  9  of  that  act  empowers  the  churchwardens 
and  overseers  of  the  poor,  by  the  direction  of  the 
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vestry,  and  with  the  consent  of  two  justices  to  sell 
and  dispose  of  any  cottages,  or  any  other  houses  or 
tenements  belonging  to  such  parish.  See  also  Ist  and 
2d  George  IV.,  c.  56. 

All  property  held  by  trustees  on  behalf  of  the  pa- 
rish thus  became  vested  in  the  churchwardens  and 
overseers  of  the  parish  for  the  time  being/ 

The  4th  and  5th  William  IV.,  c.  76,  sec.  21,  enacts 
that  all  the  houses  given  by  any  act  relative  to  the 
acquiring,  purchasing,  hiring,  holding,  selling,  ex- 
changing, and  disposing  of  cottages,  shall  be  exer- 
cised by  the  persons  authorized  by  law  to  exercise 
the  same,  under  the  control  and  subject  to  the  rules, 
orders,  and  regulations  of  the  poor-law  commis- 
sioners. 

The  5th  and  6th William  IV.,  c.  69i  sec.  3,  extended 
to  copyhold  lands  by  the  1st  Victoria,  c.  50,  contains 
the  following  enactment,  namely,  '<  That  it  shall  be 
lawful  for  the  guardians  of  any  parish  or  union,  and 
for  the  overseers  of  any  parish,  not  under  the  ma- 
nagement of  a  board  of  guardians,  and  for  the  guar- 
dians or  trustees,  guardian  or  trustee,  of  any  dissol- 
ved union,  or  the  person  or  persons  who  were  the 
guardians  or  trustees,  guardian  or  trustee,  of  any  dis- 
solved union  at  the  time  of  its  dissolution,  or  a  ma- 
jority of  such  guardians,  trustees,  or  persons,  if  more 
than  one,  with  the  approbation  and  subject  to  the  rules, 
orders,  and  regulations  of  the  poor-law  commission- 
ers, to  sell,  exchange,  let,  or  otherwise  dispose  of  any 
workhouses,  tenements,  buildings,  land,  effects,  or 
other  property  belonging  to  any  such  parish  or  union, 
or  vested  in  trustees,  or  feoffees,  in  trust,  for  such 
parish  or  union,  or  for  the  parishioners,  rate-payers, 
or  inhabitants  thereof,  or  which  belong,  or  did  be- 
long, to  any  dissolved  union,  and  every  and  any 
part  of  such  property,  and  to  convey,  assign,  or 
transfer  the  same  accordingly  to  the  purchasers  or 
parties  exchanging,  as  they  shall  direct ;  and  in  case 
of  a  sale  to  apply  the  produce  arising  therefrom 
(after  deducting  the  reasonable  Expenses  thereof) 
towards  the  purchase  or  building  of  any  workhouse, 

z 
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or  as  or  in  part  of  the  proportion  of  snch  parisli  or 
union,  towards  the  expense  of  any  workhouse^  erect- 
ed, purchased,  or  provided  on  behalf  of  snch  parish 
or  union,  or  as  a  loan  to  the  board  of  guardians  of  such 
union,  upon  the  security  of  the  rates,  for  the  pur- 
pose of  erecting  a  workhouse,  or  in  liquidation  of 
any  debt  contracted  by  such  parish  or  union,  or  dis- 
solved union,  or  in  such  other  manner  for  the  per- 
manent advantage  of  such  parish  or  union,  or  dis- 
solved union,  as  the  said  poor-law  commissioners 
may  approve ;  and  in  case  of  an  exchange^  the  here- 
ditaments to  be  taken  in  exchange  shall  be  conveyed 
to  the  guardians  of  such  parish  or  union,  or  the  over- 
seers of  such  parish,  upon  the  same  trusts,  and  the 
rents  and  profits  thereof  shall  be  applied  to  the  same 
purposes  as  the  hereditaments  given  in  exchange 
were  held,  and  the  rents  and  profits  thereof  wonld 
have  been  applicable  under  the  provisions  of  the  law, 
or  of  this  act,  if  the  same  hereditaments  had  not 
been  exchanged."  And  by  the  same  section,  after 
giving  certain  powers  to  the  poor-law  commissioQers 
as  to  the  application  of  the  rents  of  such  property, 
it  is  provided,  *'  That  no  such  sale,  or  exchange,  or 
letting  of  any  workhouses,  tenements,  buildings,  or 
land  of  any  parish,  shall  take  place,  except  with  the 
consent  of  a  majority  of  the  rate-payers  of  such  pa- 
rish, and  of  the  owners  of  property  therein,  entitled 
to  vote,  under  and  by  virtue  of  the  act  passed  in  the 
fourth  and  fifth  years  of  the  reign  of  his  present  Ma- 
jesty, intituled,  An  act  for  the  amendment  and  better 
administration  of  the  laws  relating  to  the  poor  in 
Englafid  and  Wales^  assembled  at  a  meeting,  to  be 
duly  convened  and  held  for  the  purpose,  after  public 
notice  of  the  time,  and  place,  and  purpose,  of  holding 
such  meeting  shall  have  been  given,  in  like  manner 
as  notices  of  vestry  meetings  are  published  and  given, 
such  majority  to  be  ascertained  in  manner  provided 
by  the  said  act." 

The  poor-law  commissioners  have  settled  the 
following  course  of  proceeding,  in  selling  parish 
properly,  namely,^  in  the  first  instancei  the  parish 
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officers^  or  some  of  the  inhabitants  of  the  parish, 
present  a  request  to  the  guardians  in  the  form  No.  1» 
given  below,  to  apply  to  the  poor-law  commission- 
ers for  their  consent  to  the  sale.     The  board  of  guar- 
dians, if  they  approve  of  the  application,  make  it  in 
the  form  No.  2,  and  forward  both  forms  to  the  com- 
missioners.    Upon  the  receipt  of  these  forms,  the 
coDEinaissioners  investigate  the  title  of  the  parish  to 
the  property,  and  to  enable  them  to  do  so,  require 
the  title-deeds  to  be  transmitted  to  them.    They  also 
send  a  series  of  questions  relative  to  the  property,  to 
be  answered  by  the  parish  officers ;  but  where  there 
are  no  deeds,  and  the  title  depends  upon  possession 
alone,  a  statutory  declaration  as  to  such  possession 
most  be  made,  according  to  a  form  which  the  com- 
missioners will  send.     Upon  the  investigation  being 
completed,  the  commissioners,  if  satisfied  of  the  suf- 
ficiency of  the  title,  issue  an  order  to  the  church- 
wardens and  overseers  to  convene  a  parochial  meet- 
ing, that  the  parishioners  may  formally  consent  to 
the  sale  of  the  property ;  copies  of  the  notice  conven- 
ing the  vestry-meeting,  and  of  the  resolution  made 
at  it,  must  be  sent  to  the  commissioners,  with  a  cer- 
tificate verifying  such  copies, — the  forms  of  the 
notice,  resolution,  and  certificate,  are  given  below. 
The  resolution  having  been  received,  and  its  regu- 
larity proved,  the  commissioners  issue  an  order  for 
the  sale  of  the  property.   With  their  sale  order,  which 
they  send  to  the  board  of  guardians,  they  also  send 
a  letter  of  instructions,  conditions  of  sale,  and  the 
draft  of  a  form  of  conveyance,  which  they  have  had 
prepared,  of  which  copies  are  given  below. 

The  drafts  of  the  conveyances  having  been  pre- 
pared by  the  solicitor  for  the  purchaser,  are  deliver- 
ed by  him  to  the  clerk  of  the  guardians,  who  will 
forward  the  same  to  the  commissioners  for  their  ap- 
proval. The  draft  is  either  approved  or  altered 
according  to  their  judgment,  and  sent  back  by  them 
to  the  clerk  of  the  guardians,  who  will  return  it  to  the 
solicitor,  from  whom  he  received  it,  for  engross- 
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ment.  When  the  deed  is  eDgrossed,  it  is  to  be  Udd 
before  the  board  of  guardians  for  their  execoUoa ; 
and  the  other  parties  having  executed  it,  the  pur- 
chaser must  pay  the  purchase-money  to  the  treasurer 
of  the  union,  according  to  the  directions  contained  in 
the  sale  order. 

The  deed  being  completely  executed,  is  to  be  for- 
warded to  the  commissioners,  to  be  registered  and 
sealed  by  them.  They  require  the  deed  to  be  perfect, 
and  are  accustomed  to  return  the  same,  if  there  be 
any  blanks  which  ought  to  have  been  filled  up,  or 
any  parties  have  not  executed  it,  who  ought  to  btve 
done  so,  oi  the  attestations  be  not  complete  or  suf- 
ficient. If  they  are  satisfied,  they  have  the  deed 
copied  on  parchment,  and  such  copy  is  restored  by 
them,  with  other  conveyances ;  all  such  copies,  or 
ofiice  copies  thereof,  are  made  admissible  in  evi- 
dence, by  the  5th  and  6th  William  IV.,  c.  59»  sec  6. 

The  deed  having  been  registered,  the  seal  of  the 
commissioners  is  affixed  to  it,  and  the  conveyance  is 
returned  to  the  party  who  forwarded  it. 

Though  the  commissioners  send  a  form  of  condi- 
tion of  sale  prepared  under  their  direction,  which 
they  expect  generally  to  be  adopted,  they  do  not 
ODJect  to  modify  them,  if  any  necessity  for  a  modi- 
fication is  shown. 


mers  tc 
lion,  > 


No.  1. "" Request  to  the  Guardians  to  apply  to  the  Poor- 
Law  Commissioners  to  consent  to  Sale, 
Parish  of 

Union, 
County  of 

We,  the  undersigned  majority  of  the  parish  o£S< 
cers,  and  we,  the  undersigned  inhabitants  of  the  pa- 
rish of  in  the  Union,  in  the  count      of 
request  you,  the  guardians  of  the  poor  of  the 
said  union,  to  apply  to  the  poor-law  commissionerB 

'  These  references  are  the  numbers  by  which  the  fivms 
are  marked  by  the  commissionerB. 
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for  their  consent  to  the  sale  of  the  undermentioned 
premises,  belonging  to  the  said  parish,  and  for  their 
directions  as  to  such  sale,  and  for  the  application  of 
the  produce  thereof,  to  the  permanent  advantage  of 
the  said  parish. 

[^Here  describe  the  premises  accurately ^  hut  coiu 
cisely ;  stating  whether  the  tenure  is  freehold^  cus* 
ternary  freehold,  copyhold,  or  leasehold,  and  whether 
subject  to  the  payment  of  any  quit  or  other  rent. 

If  any  buildings  are  proposed  to  be  sold,  and  it  is 
considered  desirable  that  the  materials  should  be 
sold  separately  from  the  site,  the  circumstance  should 
be  stated. 

State  also  when  and  how  the  parish  became  pos^ 
sessed  of  the  property,  and  the  trusts,  if  any  exist, 
which  crffect  the  same. 

If  the  property  has  been  built  upon  waste  land, 
state  whether  it  was  so  built  with  the  consent  of  the 
lord  of  the  manor,  and  the  date  of  such  consent  J] 

The  said  premises  cannot  conveniently  be  used 
for  the  purposes  of  the  said  union,  and  we  are  of 
opinion  that  the  sale  thereof  will  be  of  permanent  ad- 
vantage to  the  said  parish,  for  the  following  reasons : 

[^Here  describe  their  condition,  whether  in  a  state 
of  good  repair,  or  dilapidated  ;  also  in  whose  occu^ 
pation,  whether  in  thai  of  paupers,  or  not,  or  empty  ; 
and  any  other  circumstances  that  may  enable  the 
guardians  to  judge  of  the  desirableness  of  selling  the 
property.'] 

The  said  premises  are  estimated  to  be  of  the  va- 
lue of  and  yield  an  annual  rent  of 

We  are  also  of  opinion,  that  it  will  be  advisable  to 
apply  the  proceeds  of  the  sale,  after  deducting  the 
expenses  thereof,  in  the  following  manner,  to  the 
permanent  advantage  of  the  parish  : 

[^Say  whether  as  contribution  to  the  Union  Worh- 
house,  or  to  what  other  purpose ;  if  to  pay  a  debt, 
say  when  it  was  contracted,  by  whom,  for  what  pur^ 
pose,  and  how  such  debt  is  secured;  if  to  discharge 
a  mortgage,  state  by  whom  and  tohefi  created,  the 
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name  afthe  morigaffee^  and  to  what  obfecis  the  mo* 
ney  was  applied^     Dated  this  day  of 

184  .  [To  be  signed  by  the  churchwardens)  over- 
seers, and  inhabitants.] 

No*  2.  Hequeet  to  the  Poor^Law  Commiesioners  to 

consent  to  Sale* 

The  guardians  of  the  poor  of  the  UnioB, 

being  j%My  saiisjied  that  the  sale  of  the  premises  de- 
scribed in  the  annexed  application  will  be  of  per^ 
manent  advantage  to  the  parish  of  do  hereby 

request  the  poor-law  commissioners  to  consent  that 
the  said  guardians  may  sell  the  said  premises,  under 
the  provisions  of  an  act  passed  in  the  sixth  year  of 
the  reign  of  his  late  Majesty  King  William  IV^  in- 
tituledi  **  An  act  to  facilitate  die  conveyance  <^ 
toorkkouses  and  other  property  of  parishes  and  of 
incorporations  or  unions  of  parishes  in  England 
and  Wales  ;"  and  that  the  said  commissioners  will 
issue  such  rules,  orders,  or  regulations,  touching  such 
sale,  and  the  conveyance  of  the  said  premises,  and 
the  application  of  the  produce  thereof,  for  the  per- 
manent advantage  of  the  said  parish,  as  they  may 
see  fit  in  that  behalf.  In  testimony  whereof,  the  said 
guardians  have  hereunto  affixed  their  common  seal, 
this  day  of  184    . 

Witness,  A.  fi.,  clerk  to  the  board  of  guardians. 


Declaration  of  Possessory  Title, 
A.  parish.  ^ 
B. 
C. 


L  parish.  1 
\.  union.  > 
/.  county.  3 


[This  is  to  be  altered  according  to  ihe^  state  of 
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fects  to  which  the  declarant  can  speaks— *  It  should 
be  carefully  read  over  by  or  to  the  declarant,  who 
should  not  be  an  illiterate  person,  or  a  marksman.-— 
Two  or  more  persons  may  join  in  the  declaration, 
each  speaking  to  the  facts  within  his  knowledge. — 
If  there  be  any  exception  or  qualification  to  any  of 
the  facts  declared,  it  should  be  stated  in  the  same 
paragraph  as  the  fact  which  it  affects.] 

I,  A.  B.,  ^Insert  the  Christian  and  surname,  and 
place  of  ahodey'and  quality  of  the  declarant,  at  full 
length^  of,  &C.,  do  solemnly  and  sincerely  declare^ 
that  I  am  years  of  age,  and  that  I  have  re- 

sided at  for  years  last  past.     {If  the 

declarant  believe  that  he  was  born  at  that  place, 
state  the  fact.']  That  I  well  know  the  property  pro- 
posed to  be  sold  by  the  guardians  of  the  poor  of  the 
S.  union,  with  the  approbation  of  the  poor-law  com- 
missioners, consisting  of  [^Describe  the  property  in 
the  terms  used  in  the  former  papers,]  in  the  parish 
of  A. 

That  for  the  whole  period  of '  years  last 

past,  during  which  I  have  known  the  same,  the  said 
premises  have  been  in  the  possession  of  the  church- 
wardens and  overseers  of  the  poor  of  the  said  pa- 
rish of  A. 

That  the  said  buildings  have  been  from  time  to 
time  repaired  out  of  the  poor  rates  of  the  said  pa- 
rish of  A.  [If  the  declarant  have  held  the  office  of 
overseer,  and  disbursed  money  in  r^airs,  state  the 
fact.  In  some  cases,  the  annexation  of  extracts  from 
the  parish  accounts  and  boohs  may  conduce  to  esta^ 
hlisk  this  and  the  following  fact.] 

That  the  churchwardens  and  Gy3rseers  of  the  said 
parish  have  from  time  to  time  let  the  said  premises, 
^nd  placed  therein  such  of  the  paupers  of  the  said 
parish  as  they,  or  the  parochial  vestry,  thought  fit ; 
and  that  [If  rents  were  received  by  the  overseers, 
state  the  fact.] 

'  The  period  of  possession  must  not  be  less  than  twenty 
years  last. 
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That  I  do  not  know,  and  have  never  known  or 
heard  of  the  said  premises  being  subject  to  any 
charitable  or  other  trust  or  incumbrance. 

That  I  do  not  know,  and  have  never  known  or 
heard  of  any  adverse  claim  having  been  made  by 
any  person  to  any  part  of  the  said  premises,  and  that 
I  believe  the  same  to  be  the  exclusive  and  indispu- 
table property  of  the  churchwardens  and  overseen 
of  the  said  parish. 

That  I  verily  believe  that  no  deeds  or  writings, 
relating  to  the  said  premises,  are  in  the  possession, 
power,  or  procurement  of  the  parish  officers,  or  do 
exist. 

That  I  verily  believe  that  the  said  premises  are 
not  of  leasehold  nor  of  copyhold  tenure. 

And  I  make  this  solemn  declaration,  conscien- 
tiously believing  the  same  to  be  true,  and  by  virtue 
of  the  provision  of  an  act,  passed  in  the  5th  and 
6th  years  of  the  reign  of  King  William  the  Fourth, 
intituled,  "  An  act  to  repeal  an  act  of  the  present 
session  of  Parliament,  intituled, '  An  act  for  the  more 
effectual  abolition  of  oaths  and  affirmations  taken  or 
made  in  various  departments  of  the  state,  and  to 
substitute  declarations  in  lieu  thereof,  and  for  the 
more  entire  suppression  of  voluntary  and  extrajudi- 
cial oaths  and  affidavits,  and  to  make  provisions  for 
the  abolition  of  unnecessary  oaths.'* 

Declared  and  signed  this       "\    o-       ^     -k 
day  of  one  thousand  eight  I  ^'9^^re  1 

hundred  and  forty      at        in  (    ,  ^/  ^'^  ,  l 
the  county  of  before  me,  j  ^^^^'•^"^- J 

one  of  her  Majesty's  justices  of  the  peace  for 

Or,  a  master  extraordinary  in  chancery. 


No.  5.  Notice  of  Meeting  to  consent  to  Sale  of  Work- 

houses,  ^c. 
Palish  of 

Union, 
County  of 
Notice  is  hereby  given,  that  a  meeting  of  the  rate* 


\uses,  c 
lion,  > 
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payers  in  this  parish,  and  of  the  owners  of  property 
therein  entitled  to  vote  in  person,  or  (as  respects 
owners)  by  proxy,  pursuant  to  the  provisions  of  an 
act  passed  in  the  fifth  year  of  the  reign  of  his  late 
Majesty  King  William  IV.,  intituled,  "An  act  for  the 
amendment  and  better  administration  of  the  laws 
relating  to  the  poor  in  England  and  Wales/'  will 
be  held  at  in  this  parish,  on'  the 

day  of  at  in  the  forenoon,  for  the  pur- 

pose of  giving  the  consent  of  such  meeting  to  the 
guardians  of  the  poor  of  the  union  selling  the 

following  premises  ;  that  is  to  say,  under  the  pro- 
visions of  an  act  passed  in  the  sixth  year  of  the 
reign  of  his  said  late  Majesty,  intituled,  "  An  act  to 
facilitate  the  conveyance  of  workhouses  and  other 
property  ofparishesy  and  of  incorporations  or  unions 
ofparishesy  in  England  and  Wales/*  in  such  man- 
ner, and  subject  to  such  rules,  orders,  and  regula- 
tions, touching  such  sale,  and  the  conveyance  of 
such  property,  and  the  application  of  the  produce 
arising  therefrom,  for  the  permanent  advantage  of 
this  parish,  as  the  poor-law  commissioners  shall  in 
that  behalf  direct. 

Dated  this  day  of  184    . 

[To  be  signed  by  the  minister,  churchwardens,  and 
overseers.] 

No.  6.  Resolution  to  he  entered  in  Vestry  Book. 
Parish  of  A. 

B.  Union, 
County  of  C.  ^ 

At  a  meeting  of  the  rate-payers  of  this  parish,  and 
owners  of  property  therein,  entitled  to  vote  pur- 
suant to  the  provisions  of  an  act  passed  in  the 

*  The  meeting  cannot  be  legally  held  earlier  than  the 
Thursday  after  the  Sunday  on  or  before  ^hich  the  notice  is 
g:iven,  as  three  clear  days  must  intervene  between  the  Sun- 
day on  or  before  which  the  notice  is  given  and  the  day  of 
meeting. 
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The  premises       gth  year  of  the  reign   of  his  late  Majesty  King 
ia  ttte^^?^^      William  IV.,  intituled,  «  An  act  for  the  amend- 
^"  ment  and  better  administration  of  the  laws  relat- 

ing to  the  poor  in  England  and  Wales"  held  at 
in  the  said  parish,  on  the  day 

of  184     ,  pursuant  to  notice  of  sudi  meet- 

ing duly  given. 

Chairman, 
It  was  resolved,  by  a  majority  of  such  rate-payers 
and  owners,   present  in  person  or  (as  respects 
owners)  by  proxy  at  such  meeting  :— 
That  this  meeting  do  consent  to  the  guardians  of 
the  poor  of  the  union  selling  the  premises  de- 

scribed in  the  margin  hereof,  under  the  provisions 
of  an  act  passed  in  the  sixth  year  of  the  reign  of 
his  late  Majesty  King  William  IV.,  intituled, '' ilfl 
act  to  facilitate  the  conveyance  of  worhhouses  and 
other  property  of  parishes  and  of  incorporations^  or 
unions  of  parishes,  in  England  and  Wales^  in  such 
manner,  and  subject  to  such  rules,  orders,  and  re- 
gulations touching  such  sale,  the  conveyance  of  such 
property,  and  the  application  of  the  produce  arising 
therefrom,  for  the  permanent  advantage  of  this  pa- 
rish, as  the  poor-law  commissioners  shall  in  that  be- 
half direct. 

[To  be  signed  by  the  minister,  churchwardens, 
and  overseers.] 


No.  7*  Certificate  of  Mirdster,  Churchwardens,  and 
Overseers,  of  the  Forms  of  Act  having  been  cm- 
plied  with. 
Parish  of  S. 

L.  Union, 
County  of  L. 

We,  the  minister,  churchwardens,  and  overseers, 
of  the  parish  of  S.  do  hereby  certify,  that,  at  a  meet- 
ing of  the  rate-payers  of  the  said  parish,  and  owners 
of  property  therein,  whose  claims  to  be  entitled  to 
vote  have  been  duly  registered  in  the  books  of  the 
said  parish,  held  at  in  the  sf^id  parish,  on 


lion,  > 
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the  day  of  the  resolutioo,  of  whiqh  a 

true  copy  is  hereunto  annexed,  was  duly  passed. 
And  we  do  further  certify  and  declare,  that  such 
meeting  was  duly  convened  and  held  for  the  pur- 
pose expressed  in  such  resolution,  after  public  no- 
tice of  the  time  and  place  of  holding  such  meeting, 
and  the  purpose  for  which  the  same  was  intended  to 
be  held,  had  been  given  in  like  manner  as  notices  of 
vestry  meetings  are  given  in  the  said  parish.  And 
we  do  further  certify,  that  the  paper  marked  (A.) 
hereto  annexed,  and  signed  by  us,  is  a  true  copy  of 
the  notice  of  such  meeting,  and  that  such  notice, 
fairly  written,  (or  printed,)  was  affixed,  on  the 
day  of  on  the  principal  door  of  the  church  (or 

chapel)  of  the  said  parish,  and  that  the  paper  hereto 
annexed,  marked  (B.)  and  signed  by  us,  is  a  true 
extract  from  the  vestry  books  of  the  said  parish. 

Witness  our  hands,  this         day  of  184     . 

[To  be  signed  by  the  minister,  churchwardens,  and 
overseers.] 

No.  10.  Conditions  of  Sale, 
1.  In  case  any  purchaser  shall  be  desirous  of  in- 
vestigating the  title,  an  abstract  shall  be  prepared 
and  furnished  at  his  cost,  and  all  expenses  attending 
such  investigation,  or  arising  out  of  the  same,  or  of 
completing  the  title,  and  the  costs  of  procuring  or 
making  all  official  and  other  copies,  or  extracts, 
counterparts  or  duplicates  of  deeds,  wills,  or  other 
docoments,  and  of  preparing,  perusing,  and  approv- 
ing deeds  of  covenant,  and  the  like,  shall  be  paid  by 
the  purchaser  to  the  vendors,  previously  to,  or  as  the 
same  shall  be  incurred  ;  and  the  purchaser  shall  not 
be  entitled  to  require  any  further  investigation  or 
evidence,  while  any  previous  expenses  of,  or  con- 
nected with,  the  investigation  of  the  title,  or  the 
evidence,  shall  remain  unsatisfied ;  nor  shall  the  pur- 
chaser have  any  claim  whatever  for  reimbursement, 
or  be  entitled  to  refuse  or  delay  payment  in  respect 
of  any  expenses  incurred  in  case  the  purchase  shall 
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thus: — <^  Now  the  guardians^  Sfc,  in  considerctHon^ 
Sfc.    And  the  said^  ^.,  do^  ^e2* 

But  matter  which  would  be  implied,  cu  the  facts 
of  the  parish  officers  being  entitled^  of  a  sale  hav- 
ing been  ordered  and  effected^  S^c^  need  not  be  re- 
cited,'] The  guardians  of  the  poor  of  the  Shiffnall 
union  in  the  county  of  Salop,  and  A.  B.  and  C.  D., 
the  churchwardens,  and  £.  F.  and  G.  H.,  the  over- 
seers of  the  poor  of  the  parish  of  Shifiball,  in  the 
said  union,  and  in  the  county  of  Salop,  {Insert  the 
names  simply  of  the  present  churchwardens  and 
overseers.  Parish  officers  are  not,  however^  neces- 
sary parties f  but  as  the  property  is  vested  in  them^ 
they  usually  concur  in  ^se  conveyances^^  in  consi- 
deration of  the  sum  of  L.IOOO  sterling,  paid  by  R. 
M.,  of,  &c.,  to  P.  O.,  the  treasurer  of  the  said  union, 
to  be  placed  to  the  '<  Shiffoall  parish  property  ac- 
count,'' do  grant  and  convey''  all  the  IHere  describe 
the  premises^']  belonging  to  the  said  parish  of  Shiff- 
nall,  and  lately  usied  for  the  reception  of  the  poor 
^hereof.  Together  with  all  the  appurtenances  there- 
to belonging ;  and  all  the  right,  title,  and  interest 
of  the  conveying  parties,  in  and  to  the  same,  onto 
and  to  be  holden  by  the  said  R.  M^  his  heirs,  and 
assigns  for  ever.  [^If  the  property  be  leasehohi,  sub- 
stitute the  words  ^*  executors^  administrators^  and 
assigns,  for  all  the  residue  of  the  said  term  of 
years,  created  by  the  said  indenture^  subject  to  the 
renty  clauses,  or  covenants,  therein  reserved  and 
contained,^  for  "  heirs  and  assigns  for  ewer."]  ["Ne- 
vertheless, to  such  uses  upon  such  trusts,  and  for 
such  intents  and  purposes  as  the  said  R.  M.  shall,  by 
any  deed  or  deeds^  writing  or  writings,  with  or  with* 
out  a  power  of  revocation  by  him,  duly  executed 
and  attested  from  time  to  time,  or  at  any  time  or 

^  If  the  property  be  leasehold,  substitute  the  word  *'  as- 
sign*' here,  for  "  grant  and  convey." 

'^  The  words  between  the  brackets  to  be  omitted,  miless 
expressly  required  by  the  purchasers  to  be  inserted. 
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times  direct,  limit,  and  appoint,  and  in  default  there- 
of, and  subject  thereto,  to  the  use  of  the  said  R.  M. 
during  his  life  ;  and  after  the  determination  of  that 
estate,  by  any  means,  in  his  lifetime,  to  the  use  of  A. 
P.  of  and  his  heirs,  during  the  life  of  the  said 

R.  M.  iu  trust  for  him  and  his  assigns  ;  and  after  the 
determination  of  that  estate  so  limited  to  the  said 
A.  P.  and  his  heirs,  as  aforesaid,  to  the  use  of  the 
said  R.  M.,  his  heirs  and  assigns  for  ever.  'And  the 
said  R.  M.  doth  hereby  declare,  that  nis  widow,  if 
he  leave  any,  shall  not  have  any  right  to  dower  out 
of  the  said  hereditaments.]  And  the  said  convey- 
ing parties,  for  themselves  and  their  successors  re- 
spectively, hereby  covenant  and  declare,  with  and 
to  the  said  R.  M.,  his  heirs  and  assigns,  that  they 
respectively  have  done  no  act  to  incumber  or  pre- 
judicially affect  the  hereditaments  and  premises 
hereby  conveyed.  In  witness  whereof,  the  said 
guardians,  their  common  seal,  and  the  said  church- 
wardens, and  the  said  R.  M.,  their  hands  and  seals 
have  hereunto  set. 

The  following  will  be  the  Indorsements  on  the 

Conveyance, 

The  common  seal  of  the  guardians  of  the  within 
named  union  was  affixed  to  this  deed  at  a  meeting 
of  the  said  guardians,  held  on  the  day  of  the  date 
thereof,  by  T.  W«,  Esq.,  the  presiding  chairman,  by 
order  of  the  board,  in  the  presence  of  •  Signed, 
sealed,  and  delivered  by  the  within  named  A.  B., 
&c.,  in  the  presence  of 

Received  on  the  day  and  year  first  within  written,  of 

and  from  the  within  named  R.  M.  the  sum  of  L.IOOO 

within  mentioned,  to  be  paid  by  him  to  me.  Witness, 

C.  D.,  treasurer  of  the  within  named  union. 

*  If  this  declaration  be  introduced  into  the  conveyance, 
the  purchaser  will  be  required  to  execute  the  deed  previous 
to  its  being  registered. 
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Conveyance  of  Copyholds. 
This  deed,  made  the  day  of  in  the 

year  of  our  Lord  184  ,  by  virtue  of  an  act  passed 
in  the  session  held  in  the  fifth  and  sixth  years  of  the 
reign  of  his  late  Majesty  King  William  I V^  intituled, 
*^An  €u;t  to  facilitate  the  conveyance  of  workhouses^ 
and  other  property  of  parishes^  and  of  incorporo' 
tions  or  unions  ofparishesy  in  England  and  Wales  ;* 
and  of  another  act,  passed  in  the  first  year  of  the 
reign  of  our  Sovereign  Lady  Victoria,  intituled, 
"  An  €U!t  to  facilitate  the  conveyance  of  lands  and 
buildings^  for  the  purposes  of  two  acts  passed  re- 
spectively in  the  fifth  and  sixth  years  of  his  late 
Majesty  King  William  IV^  and  with  the  appro- 
bation of  the  poor-law  commissioners,  testified  by 
their  seal  being  hereunto  affixed : — Witnesseth,  that 
the  guardians  of  the  poor  of  the  union,  in  the 

county  of  S^  and  A.  B.  and  C.  D.,  churchwardens, 
and  £.  F.  and  G.  H.,  overseers  of  the  poor  of  the 
parish  of  Shiffnall,  in  the  county  of  Salop,  in  consi- 
deration of  the  sum  of  L.100  sterling,  paid  to  R.  M^ 
the  treasurer  of  the  said  union,  to  be  placed  to  the 
"  Shifinall  parish  property  account,"  by  G.  A.  M.  of, 
&c^  do  grant,  convey,  and  appoint,  all  their  right, 
title,  and  interest,  in,  and  P.  O.,  of,  &c.,  one  of  the 
copyhold  or  customary  tenants  of  the  manor  of 
Shiffnall,  before  A.  P.  of,  &c.,  the  steward  of  the  said 
manor,  doth,  out  of  court,  as  testified  by  this  deed, 
signed  by  the  steward,  surrender  into  the  hands  of 
the  lord  of  the  said  manor,  by  the  hands  and  ac^ 
ceptance  of  the  said  steward,  by  the  rod,  according 
to  the  custom  of  the  said  manor,  all  that,  &c^  \Here 
set  out  the  premises,']  with  the  appurtenances  there- 
unto belonging,  unto  and  to  be  holden  by  the  said 
G.  A.  M.,  his  heirs  and  assigns,  according  to  the 
custom  of  the  said  manor,  and  subject  to  the  rents, 
fines,  customs,  and  services,  payable  and  to  be  per- 
formed to  the  lord  or  lady,  lords  or  ladies  of  the 
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same  manor,  for  the  time  being,  for  or  in  respect  of 
the  said  premises,  or  any  part  thereof,  to  the  intent 
that  he,  the  said  G.  A.  M.,  may  be  admitted  thereto, 
to  hold  to  him  and  his  heirs  in  manner  aforesaid. 

In  witness  whereof,  the  said  guardians  have  here- 
unto affixed  their  common  seal,  and  the  said  A.  B. 
and  C.  D.y  churchwardens,  and  £.  F.  and  G.  H., 
overseers,  and  also  the  said  P.  O.,  have  hereunto  set 
their  hands  and  seals,  the  day  and  year  first  above 
written. 

The  following  will  he  the  Indorsement^, 
Signed,  sealed,  and  delivered  by  the  within-named 
A.  6.,  &;c.,  in  the  presence  of 

The  common  seal  of  the  guardians  of  the  Shi£Pnall 
union  was  affixed  to  the  within  deed,  at  a  meeting 
of  the  said  guardians,  held  on  the  day  of  the  date 
thereof,  by  T.  W.,  Esq.,  the  chairman,  in  the  pre- 
sence of 


The  surrender  within-mentioned  to  be  made  was 
taken  and  accepted  this  day  of  by  me, 

G*  H.,  steward  of  the  manor  of 

Received  the  day  and  year  first  within-written, 
from  the  within-named  the  sum  of 

being  the  consideration-money  within-mentioned,  to 
be  paid  by  him  to  me. 
Witness, 

C.  D*,  treasurer  of  the  within-named  union. 


CHAPTER  XXIX. 


PARTNERSHIP. 


AGREEMENT  BY  A  CLERK  TO  A  RETIRING  TBADBSM AN, 
WITH  HIS  MASTER,  TO  CARRY  ON  THE  BUSINESS 
FOR  HIS  benefit/ 

PitrUes.  Articles  of  agreement  made,  &c.,  between  I.  L., 

of,  &c.,  of  the  one  part,  and  T.  £.,  of,  &C.,  of  the 

Recital.  other  part.  Whereas  it  hath  been  agreed  between 
the  parties  hereto,  that  the  said  T.  £.  (who,  for 
some  time  past,  hath  condacted  and  managed  the 
trade  or  business  of  the  said  I.  L.)  should  continue 
in  the  management  thereof,  under  thfe  covenants, 
restrictions,  and  agreements,  hereinafter  contained ; 
and  whereas  an  inventory  and  appraisement  hath 
been  made  and  taken  of  the  stock  of  and  belonging 
to  the  said  business,  and  entered  in  two  books,  which 
have  been  signed  by  both  the  parties  hereto,  and  it 
hath  been  agreed,  that  one  of  such  books  should  be 
kept  by  the  ftaid  I.  L.,  and  the  other  of  such  books 
by  the  said  T.  E.  Now,  these  presents  witness,  and 
it  is  hereby  agreed  between  the  parties  hereto,  that 
the  said  T.  £.  shall  and  will,  for  the  term  of 
years  now  next  ensuing,  for  and  on  the  behalf,  and 

^  This  and  the  following  form  ought  to  have  been  trans- 
ferred  to  the  chapter  on  Agreoments,  but  the  error  was  not 
discovered  in  time. — Ed, 
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in  the  oame  of  the  said  L  L.,  well  and  faithfully,  and 

according  to  the  best  of  his  skill  and  judgment*  ma- 

nage,  carry  on,  and  conduct  the  aforesaid  trade  and 

business  of  of  the  said  I.  L. ;  with  full  power 

and  authority  for  snch  purpose,  to  use  and  trade 

with  the  said  stock,  and  to  manage,  improve,  and 

renew  the  same  as  the  said  T«  £.  (subject  to  any 

directions  whieh  the  said  L  L.  may  at  any  time 

give  to  him  for  that  purpose)  shall  seem  meet ;  and 

by  and  out  of  the  money  which  shall  arise  by  sale  of 

any  part  or  parts  of  the  said  stock,  to  buy  such 

goods  as  shall  be  requisite  to  keep  up  and  coi^nue 

thepres^st  quality  and  value  thereof ;  and  it  is  nere- 

by  also  agreed  and  declared,  that,  by  and  out  of  the 

profits  which  shall  arise  from  the  trade  or  business, 

the  said  T.  £•  shall,  in  the  first  place»  pay  and  dis-  ^^^  <>'  profiti 

charge  the  rent  of  the  said  house  and  shop,  and  all  ^^  '*°*  ®' 

taxes  and  parochial  duties  which  now  are,  or  shall 

hereafter  be  assessed  or  imposed  on  him,  the  said  L 

L.,  or  the  said  T.  £.,  on  account  of  the  said  house 

and  trade;  and,  in  the  next  place,  pay  or  retain  andtoimyi. 

to  himself,  the  said  I.  L.,  yearly,  and  every  year  dur-  ^' ""  ■™^***y* 

ing  the  said  term  of  years,  the  yearly  sum  of 

L.  by  equal  half  yearly  payments,  on  the 

day  of  &c.  &c.,  without  any  Kwidue  to 

deduction  or  abatement  whatsoever ;   as  a  recom-  ^'  ^' 
pence  and  satbfaction .  for  his  care  and  trouble  in 
the  conduct  and  management  of  the  said  trade  or 
business.    And  the  said  T.  £.  doth  hereby,  for  him-  covenant  by 
self,  his  executors,  and  administrators,  covenant,  de*  t.  e.  to  u 
clare»  and  agree,  with  and  to  the  said  L  L.,  his  ^^*°*- 
executors,  administrators,  that  he,  the  said  T.  £^ 
shall  and  will,  from  time  to  time,  and  at  all  times 
hereafter,  for  and  during  the  said  term  of 
years,  if  they,  the  said  I.  L.  and  T.  £.,  shall  so  long 
jointly  live,  diligently  apply  himself  to  the  care  and  i 

management  of  the  said  stock,  trade,  and  business,  i 

according  to  his  best  skill,  abilities,  and  discretion, 
and  pay,  apply,  and  dispose  of  the  money  which  | 

shall  arise  from  the  sale  thereof,  and  all  the  profits 
of  his  trade  and  dealings,  after  payment  and  satis- 
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faction  of  the  expenses  to  be  incurred  in  keeping  up 
and  renewing  the  said  stock  and  otherwise,  in  the 
carrying  on,  conduct,  and  management  of  the  said 
business,  unto  the  said  I.  L.,  his  executors  or  admi- 
Books  to  be  nistrators,  or  as  he  or  they  shall  direct  And  also, 
^^'  shall  and  will  write  and  keep  true  and  perfect  entries 

in  proper  books  of  account  of  all  such  goods  as  shall 
be  sold,  and  of  all  moneys  which  shall  be  paid  and 
received  by  bim,  and  of  all  other  accounts  and  trans- 
actions of  or  connected  with  the  said  business,  and 
permit  the  same,  from  time  to  time,  to  be  inspected 
by  him,  the  said  I.  L.,  or  such  person  or  persons  as 
T.  E.  not  to    he  shall  appoint.     And  further,  that  he,  the  said  T. 
dMi  in  ui       £,^  ahall  not,  nor  wilj  at  any  time,  during  the  con- 
name,      timiance  of  the  said  term  of  years,  buy  or  sell, 

or  in  anywise  trade  or  deal  in  his  own  name,  bat 
on  the  bishalf,  and  in  the  name  only,  of  the  said  I. 
L. ;  nor  do  any  act  whatsoever  whereby  the  said 
stock,  or  any  part  thereof,  maybe  attached,  distrained, 
To  render  an  or  taken  in  execution.  And  also,  that  at  Christmas 
^ttmas  oc^t>  ^^^  so  at  every  succeeding  Christmas  during 
the  continuance  of  the  said  term  of  years,  or 

oftener,  if  thereto  required  by  the  said  I.  lA  he,  the 
said  T.  £.,  shall  and  will  take  a  full  account  and 
estimate  in  writing  of  the  stock,  for  the  time  being, 
remaining  in  the  said  trade,  and  of  the  profits  th^e* 
of,  and  deliver  the  same  to  the  said  I.  L.  And 
that,  at  the  expiration,  or  other  sooner  determina- 
tion of  the  said  term  of  years,  he,  the  said  T. 
*  £.,  his  executors  or  administrators,  shall  and  will  de- 
liver up  to  him,  the  said  I.  L.,  his  executors  or  ad- 
ministrators, all  such  stock  as  shall  then  be  remain- 
ing and  undisposed  of,  to  and  for  his  or  their  own 
use  and  benefit.     In  witness,  &c. 

An  Agreement  between  a  Trader  and  his  retiring 
Partner  for  the  Purchase  of  the  Lease  of  a  Hfnue^t 

StOChy    SfC* 

Articles  of  agreement  between,  &c«  [Recite  the 

n« *  s.^     partnership^  ^rc]     Now,  the  said  C.  D.  doth  hereby 

covenant,  promise,  and  agree,  to  and  with  the  said 
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E.  F.,  that  he,  the  said  C.  D.,  shall  and  wUl,  on  or 
before  make  and  execute  an  assignment  of 

the  said  indenture  of  lease,  and  the  messuage  and 
premises  therein  comprised,  with  their  appurtenan- 
ces, free  from  all  incumbrances,  with  all  usual  and  pro- 
per covenants,  unto  the  said  £.  F.,  for  the  residue  of 
the  said  term  of  years,  under  and  subject  to  the 
rents,  covenants,  and  provisoes  payable^  or  to  be  ob- 
served in  respect  thereof.  And  the  said  £.  F.  doth 
hereby  covenant,  promise,  and  agree,  that  thereupon, 
and  so  soon  as  an  assignment  of  the  said  premises 
shall  be  made  and  executed  to  him  as  aforesaid,  he, 
the  said  £.  F.,  shall  and  will  pay,  or  cause  to  be 
paid,  to  the  said  C.  D.,  the  sum  of  L.  ,  for 

the  purchase  of  the  good-will  of  the  said  premises. 
And  further,  that  the  said  E.  F.  shall  and  will  pur-  ^  ^^^  ^ 
chase  from  the  said  C.  D.  all  his  share  and  in-  ^* 
terest  in  the  stock  in  trade  in  and  upon  the  said  pre- 
mises, together  with  all  the  fixtures  and  utensils 
thereto  belonging,  at  a  fair  appraisement,  to  be  made 
by  two  regular  appraisers,  one  to  be  chosen  by  the 
said  C.  D.,  and  the  other  by  the  said  £•  F.'  And 
the  said  C.  D.,  in  consideration  of  the  said  sum  of 
L.  y  doth  hereby  covenant  and  agree  with  the 

said  £.  F.,  that  he,  the  said  C.  D.,  shall  not,  nor  will, 
exercise  the  trade  of  a  ,  which  he  now  useth, 

during  the  residue  of  the  said  term  of  years, 

within  the  parish  of  .     And  for  the  true  per- 

formance of  this  agreement,  each  party  bindeth  him- 
self unto  the  other  in  the  penal  sum  of  L. 
of  lawful  money  of  Great  Britain,  to  be  recovered  as 
and  in  the  nature  of  liquidated  damages,  &c.     In 
witness,  &c 

'  In  order  to  give  effect  to  an  agreement  as  to  the  trans- 
fer of  a  business  or  good  will,  a  person  may  bind  himself  not 
to  carry  on  some  particular  business,  or  not  to  trade  in  some 
particular  place,  for  some  limited  time ;  but  a  general  re> 
straint  upon  a  party  s  right  to  trade  is  illegal  and  void. 
Ward  V,  Byrne,  9  Law  Joum.  14  £z. 
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Nottocwiy 
«■  any  bail- 
ntM«nfepa- 
rmtoMWonnt. 


As  to  pre- 
miums «Bd 

fMS. 


As  to  dealings 
by  one  part- 
ner after  no- 
tice from  the 
other. 


As  to  the  ap- 
plication of 
payments  by 
former  clients 
of  partners. 


That  neither  of  them,  the  said  partners,  shall  or 
willy  at  any  time  during  the  continuance  of  the  said 
copartnership,  carry  on,  prosecute,  or  defend  any 
suit  or  suits  at  law  or  in  equity,  or  make  any  con- 
veyances, deeds,  writings,  or  securities,  or  transact 
or  do  any  other  affairs  or  business  incident  or  belong- 
ing to  the  profession  of  an  attorney,  solicitor,  or 
conveyancer,  for  any  profit  or  advantage,  on  bia 
own  separate  account,  or  for  or  on  any  other  ac- 
count than  for  the  joint  benefit  of  the  said  partDers, 
in  the  proportion  hereinafter  mentioned.  That  all 
premiums  which  will  be  received  with  articled  clerks, 
and  all  fees,  emoluments,  and  benefits  that  shall 
arise  from  the  exercbe  by  the  said  partners  respec- 
tively, of  the  office  of  steward,  receiver,  agent,  or 
court  keeper,  of  any  other  person  or  persons,  or  of 
the  office  of  vestry  clerk,  clerk  to  magistrates,  com- 
missioner of  bankrupts,  or  of  any  other  public  office 
whatever,  shall  be  considered  and  accounted  for  as 
profits  of  the  said  partnership.  That  if  either  of  the 
said  parties  hereto  shall  give  credit  to,  or  pay  or  ex- 
pend any  sum  or  sums  of  money,  for  or  on  account 
of  any  person  or  persons  whomsoever,  after  having 
been  forewarned  and  required  by  the  other  of  them 
not  so  to  do,  the  party  so  doing  shall  alone  pay  and 
bear  any  loss  which  may  be  occasioned  thereby,  and 
hb  share  of  the  profits  of  the  said  business  shall 
stand  charged  with  the  same.  That  all  and  every 
sum  and  sums  of  money  which  shall  at  any  time 
hereafler  be  paid  to  or  received  by  either  of  the 
said  parties,  from  any  person  or  persons  whomso- 
ever, who  now  is  or  are  indebted  to  either  of  them, 
the  said  J.  P.  and  R.  J.  R.,  for  or  on  account  of  any 
business  heretofore  done  and  performed  by  either  of 
them,  shall,  in  the  first  place,  be  applied  in  and  to- 
wards the  payment  and  discharge  of  such  debt  or 
debts  as  were  due  or  owing  from  such  person  or 
persons,  to  either  of  the  said  parties  hereto,  be- 
fore the  commencement  of  the  said  copartnership; 
and  the  remainder  of  such  sum  or  sums  (if  aoy) 
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eoDtained.]     Now,  this  indenture  witDeBseih,  that^  BCutiui  oort. 
in  consideration  of  the  mutual  trust  and  confidence  lunttoiM- 
which  the  said  parties  hereto  respectively  repose  in  ^***'^" 
each  other,  and  also  in  consideration  of  the  sum  of, 
&c.,  each  of  them,  the  said  J.  P.  and  R.  J.  R*,  doth 
hereby  for  himself,  his  heirs,  executors,  and  admini- 
strators, covenant,  promise,  and  agree,  to  and  with 
the  other  of  them,  his  executors  and  administrators, 
in  manner  following ;  (that  is  to  say,)  that  they,  the 
said  J.  P.  and  R.  J.  R.,  shall  and  will  become,  con- 
tinae,  and  be  copartners  in  the  business  or  profes- 
sion of  attorneys,  solicitors,  and  conveyancers,  for 
the  term  of  ,  from  the  day  of  the  date  of  these 

presents,  (if  they,  the  said  parties,  shall  so  long  live.) 
That  the  said  copartnership  business  shall  be  carried 
on  at  the  office  or  chambers  in  Lincoln's-Inn-Fields,  pim«  and 
DOW  in  the  occupation  of  the  said  J.  P.,  or  at  such  ^  ®'^"^- 
other  place  as  the  said  parties  shall  agree,  under  the 
name  or  style  of  P.  and  R.    [^Tfthe  business  should 
he  carried  on  in  the  house  of  the  said  partners^  in* 
sert  the  following  agreement,']    That  during  so  long^  Who  u  to  be 
as  the  said  business  shall  be  carried  on  in  the  dwell-  "^o^^d  • 
ing-house  of  the  said  R.  J.  R.  he  shall  be  paid,  and  ^'sequencer 
allowed  by  and  out  of  the  copartnership  funds,  the 
yearly  rent  or  sum  of  L.  for  and  towards  the 

rent  and  taxes  of  the  said  office,  and  of  such  part  of 
the  dwelling-house  as  may  be  employed  in  and  upon 
the  account  of  the  said  business,  in  the  same  manner 
as  such  business  hath  been  lately  carried  on  there, 
and  for  the  usual  necessary  coals,  candles,  and  at- 
tendance of  servants.     That,  on  the  dissolution  ofNottocarrj 
the  said  copartnership,  by  effluxion  of  time,  the  of-  ®°  tusines* 
fices  or  chambers  in  which  the  said  partnership-bu-  ^^^J^^ 
fiiness  shall  be  then  carried  on  shall  be  let  or  disposed  after  dissoiu- 
of,  and  neither  of  the  said  partners  shall,  directly  or  ^^^ 
indirectly,  practise  or  carry  on  business  therein  for 
the  space  of  years  from  the  time  of  such  dis- 

solution. [Add  provisions  as  to  the  capital^  the 
hankers,  arid  the  division  of  profit  and  loss,  and  al^ 
Romance  to  partners,  as  agreed  on.]   (See  post^ 


draft*. 
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of  the  debts  owing  from  the  said  partneniliip»  ^laD 
make  a  distribution,  division,  and  allotment  of  thepait- 
nersbip  credits,  property,  and  eflects  between  them, 
according  to  their  said  several  proportions  and  inter- 
ests therein,  or  in  case  it  shall  be  deemed  ezpe^ent 
so  to  do,  the  same  credits,  property,  and  effa^  ahaB 
be  collected,  got  in,  and  converted  into  money,  on 
Andfortht  the  joint  account  of  the  said  partners.  And  the 
custody  of  deeds,  drafts  of  deeds,  and  other  documents  and  pa- 
pers in  the  custody  of  the  said  parties  respeetivelj, 
as  such  partners  as  aforesaid,  shall  be  divided  be- 
tween them  in  manner  following ;  (that  is  to  say,)  the 
papers  relating  to  the  business  of  persons  who  were 
clients  of  either  of  the  said  partners  before  the  for- 
mation of  the  said  partnership,  shall  (unless  the  con- 
trary be  expressly  directed  by  such  clients)  be  com- 
mitted to  the  custody  of  the  partner  whose  diente 
such  persons  formerly  were ;  and  with  respect  to  the 
papers  relating  to  the  business  of  clients  not  includ- 
ed in  this  class,  the  same  shall  be  equally  divided 
between  the  said  partners  ;  and  in  case  any  dispute 
shall  arise  as  to  the  custody  of  the  papers  in  any 
particular  business,  it  shall  be  referred  to  the  cUeot 
to  whose  business  they  relate  to  determine  to  which 
of  the  partners  the  said  papers  shall  be  delivered; 
provided,  nevertheless,  that  nothing  herein  contained 
shall  prejudice  or  affect  any  lien  which  the  said  part- 
ners  may  have  either  on  the  partnership  account  or 
otherwise  on  any  deeds  or  writings  in  their  respec- 
tive hands  or  custody.  [^Add  provisions  far  nt- 
tling  disputes  by  arhi^cUion^     In  witness,  &c. 

Articles  of  Copartnership  between  Traders* 
Articles  of  agreement  made  this  day  off 

&c.,  between,  &c.  Whereas,  the  said  A.,  B.,  aod  C 
have  agreed  to  become  and  be  joint  and  equal  part- 
ners in  the  trade  of,  &C.,  for  the  tl&rm  of,  &c  under 
and  subject  to  the  several  covenants,  conditioiis,  and 
agreements  hereinafter  expressed  and  declared.  No') 
these  presents  witness,  that^  in  consideration  of  the 
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matuai  trust  and  confidence  which  each  and  every 
of  them,  the  said  A^  B.,  and  C^  have  and  repose 
in  and  towards  the  other  and  others*  each  and 
every  of  them»  the  said  parties  hereto,  doth  hereby 
expressly  covenant,  promise,  and  agree  with  the 
other  and  others  of  them,  by  these  presents,  in  man- 
ner and  form  following ;  (that  is  to  say,)  That  they, 
the  said  A^  B.,  and  C^  shall  and  will  become,  con- 
tinue, and  be  copartners  in  the  said  trade  or  business 
of  ,  for  the  term  of  years,  to  commence 

from  the  day  of  the  date  hereof,  (if  they,  the  said 
A.,  B^  and  C,  shall  so  long  live.) 

That  the  said  copartners  shall  not,  nor  will  at  any  Ndther  partj 
time  hereafter,  use,  exercise,  or  follow  the  trade  of  *®  *^^^2^ 
,  or  any  other  trade  whatsoever,  during  the  Sde!^"*^ 
said  term,^  for  their  private  benefit  or  advantage ; 
bat  shall  and  will,  from  time  to  time,  and  at  all  times 
during  the  said  term,  (if  they  shall  so  long  live,)  do 
their  and  each  of  their  best  and  utmost  endeavours, 
in  and  by  all  means  possible,  to  the  utmost  of  their 
sidll  and  power,  in  the  said  copartnership  business, 
for  their  joint  interest,  profit,  benefit,  and  advantage. 
[Add  provisions  as  to  amount  of  stock  to  be  brought 
in  by  each  partner  ;  the  style  of  the  firm;  the  ap» 
pointtnent  of  a  banker ;  the  shares  in  which  the 
parties  are  to  divide  the  profit  and  loss  ;  provisions 
as  to  dratoing  bills  ofexchange^  S^c;  and  as  to  keep* 
ing  the  accounts  ;  for  which  see  post.] 

That  there  shall  be  had  and  kept,  from  time  to  Books  to  be 
time,  and  at  all  times  during  the  said  term  and  co-  ^^ 
partnership  together  as  aforesaid,  perfect,  just,  and 
^e  books   of  accounts,  wherein  each  and  every 
of  the  said   copartners   shall  duly  enter   and  set 
down  as  well  all   money  by  him   received,  paid, 

^  A  covenant  not  to  exercbe  the  same  trade  on  a  separate 
account  is  a  good  and  legal  covenant,  (18  Yes.  438 ;)  but  the 
^°g[^ging  not  to  enter  into  any  particular  trade  will  not  pre- 
vent them  from  engaging  in  some  other  business  that  will  not 

be  injurious  to  the  partnership  concern.     (1  Sim.  and  Sto. 
133.)  r~  r 
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Apprentices 
not  to  be 
taken  with- 
out consent. 


Except  as  to 
sons  of  part- 
ners. 


As  to  hiring 
clerks,  &c. 


Partners  not 
to  make  cer- 
tain purchases 
without  con- 
sent. 


expended,  and  laid  out  in  and  aboat  the  maDagement 
of  the  said  trade,  as  also  all  wares,  goods,  commo- 
dities, and  merchandises  by  them,  or  any  or  eidior  of 
them,  bought  and  sold,  by  reason  or  means,  or  up- 
on account  of  the  said  copartnership,  and  all  other 
matters  and  things  whatsoever  to  the  said  joint  trade 
and  the  management  thereof  in  anywise  belonging  or 
appertaining ;  which  said  books  shall  be  used  in  com- 
mon between  the  said  copartners,  so  that  any  or  ei- 
ther of  them  may  have  free  access  thereto,  without 
any  interruption  by  the  other. 

That  no  apprentice  shall  be  taken  by  any  or  either 
of  them,  the  said  parties  hereto,  without  the  consent 
of  the  other  of  them,  and  that  every  apprentice  who 
shall  be  so  taken  shall  be  employed  in  the  said  joint 
trade,  and  that  every  premium  which  shall  be  re- 
ceived with  any  such  apprentice  shall  be  hroaght 
into  the  said  copartnership  stock.  Provided  always, 
nevertheless,  that  it  shall  be  lawful  for  any  or  dther 
of  the  said  partners,  at  any  time  during  the  said  co- 
partnership, to  take  any  one  or  more  of  his  sons  as 
an  apprentice  or  apprentices  to  him  in  the  said  busi- 
ness of  a  ,  without  being  liable  to  pay  or  ac- 
count to  the  said  copartnership  for  any  premium  in 
respect  thereof. 

That  no  clerk  or  other  servant  shall,  during  the 
continuance  of  the  said  copartnership,  be  hired  into, 
or  discharged  from,  the  service  of  the  said  copartner- 
ship, by  any  or  either  of  the  parties  hereto,  without 
the  written  consent  of  the  others  and  other  of  them* 

That  not  any  or  either  of  the  said  parties  shaD 
buy,  order,  or  engage  in  any  contract  for  any  goods, 
wares,  or  merchandises  whal  soever,  exceeding  the 
value  of  L.  ,  without  the  consent,  in  writing, 

of  the  others  and  other  of  them  first  obtained.  And 
if  any  or  either  of  the  said  parties  shall  buy,  order, 
or  contract  for  any  goods,  wares,  or  merchandises, 
exceeding  the  value  of  L.  ,  contrary  to  this 

present  stipulation,  then  it  shall  be  in  the  dioice  or 
option  of  the  others  and  other  of  them,  either  to  take 
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SBch  goods,  wares*  or  merchandises,  on  account  of 
the  said  joint  trade,  or  to  allow  the  same  to  remain 
for  the  separate  use  of  the  party  who  shall  so  buy  or 
contract  for  the  same. 

That  in  case  of  the  decease  of  any  one  of  the  said  Declaration 
partners  before  the  expiration  of  the  said  term  of  ^^^^*^* 
years,  the  said  partnership  shall  cease  and  one,  partner- 
be  dissolved  as  to  such  partner  only,  and  the  joint  ship  shau 
trade  or  business  shall  or  may  be  carried  on  and  J^^,^" 
conducted  by  the  surviving  partners  for  all  the  re«  viTon. 
sidae  of  the  said  period  of  years,  upon  the 

same  terms  and  conditions,  and  subject  to  the  same 
stipulations,  (so  far  as  circumstances  will  ad^pit,)  as 
are  herein  contained.  And  the  said  surviving  part- 
ners shall  be  respectively  interested  in  the  share  of 
the  partner  so  dying  as  aforesaid,  in  the  said  joint 
trade  or  business,  and  the  profits  to  arise  therefrom, 
in  the  same  relative  proportions  in  which  they  are 
interested  in  the  other  or  remaining  shares  of  the 
said  partnership.  [_Add  provision  for  reference  to 
arhitrcUion.']     In  witness,  &c. 

Farms  applicable  to  all  Partnership  Articles, 

That  ,  or  such  other  persons  as  the  said  Bankers, 

parties  shall  jointly  approve,  shall  be  the  bankers  of 
the  said  copartnership. 

That  all  and  every  sum  and  sums  of  money  that  Payment  of 
shall  be  received  by  either  of  the  said  parties,  on  ac-  ^^®^"**° 
count  of  the  said  copartnership  business,  and  all 
other  moneys  of  the  said  copartnership,  shall,  from 
time  to  time,  as  the  same  shall  be  received,  be  paid 
into  the  bank  of  the  said  copartnership,  to  the  joint 
accouDt  of  the  said  copartnership. 

That  all  cheques,  bills  of  exchange,  and  promis-  As  to  bins  of 
sory-notes,  made,  drawn,  indorsed,  and  accepted  by  «^°***°«f«- 
[any  or]  either  of  the  said  partners,  on  the  joint  ac- 
count of  the  said  partnership,  shall  be  made,  drawn, 
indorsed,  and  accepted  in  the  name  of  the  said  part- 
nership firm.  DlTiaion  of 

That  they,  the  said  ipartners,']  shall  be  interested  profits. 
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in,  and  entitled  to  the  capital  and  property,  and  to 
the  nett  gains  and  profits  of  the  said  copartnenfcip^ 
practice,  or  business,  in  equal  shares  and  proportions, 
[or]  in  the  shares  and  proportions  hereinafter  laen- 
tinned ;  that  is  to  say,  &c 

Kune  of  firm.  That  the  firm  and  style  of  the  copartnership  shall 
be  C.  and  F* 

Place  of  bad.      That  the  busiuess  of  the  copartnership  shall  be 

nasi.  carried  on  at  ,  or  at  such  other  place  or 

places  as  the  partners  shall  hereafter  agree  upon. 

Capital.  That  the  capital  necessary  to  be  employed  in  car- 

rying on  the  business  of  the  copartnership  shall  be 
L«  ,  which  shall  be  advanced  by  the  partners 

in  the  following  proportions ;  (that  is  to  say,)  &c. 

And  that  if,  at  any  time  or  times  hereafter,  it  shall 
be  thought  necessary  to  increase  the  capital  <tf  the 
copartnership,  the  partners  then  for  the  time  being 
engaged  in  the  copartnership  shall  advance  the  ad- 
ditional capital  for  the  time  being  required,  in  the 
proportions  in  which  they  shall  then  be  respectively 
entitled  to  the  nett  gains  and  profits  of  the  copart- 
nership business. 

As  to  expenses      That  the  rents,  taxes,  and  impositions  payable  for, 

and  looses.  q^  iq  respect  of  the  rooms  and  offices  where  the  said 
copartn^^ip  business  shall  for  the  time  being  be 
carried  on,  and  the  wages,  salaries,  and  maintenance 
of  all  clerks  and  servants  to  be  employed  in  the  said 
business,  and  all  other  expenses,  losses,  and  damages, 
which  shall  be  incurred  or  sustained  in  carrying  oo 
the  same,  or  in  anywise  relating  thereto,  shall  be  paid 
and  borne  by  and  out  of  the  funds,  moneys,  and  effects 
of  the  said  copartnership  ;  or,  in  case  the  same  shall 
at  any  time  be  insufficient  for  that  purpose,  then  by 
the  partners  for  the  time  being  engaged  in  the  said 
copartnership,  in  the  proportions  in  which  they  shall 
be  respectively  entitled  to  the  nett  gains  and  profits 
thereof. 

ProTition  That  in  every  year  during  the  said  copartnership! 

Jl^nento*  '*  *^*^^  ^®  ^*^^"^  ^^^  *^®  partners  to  take  out  the 
moneys,  funds,  and  effects  of  the  copartnership,  by 
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equal  portions,  on  the  day  of  and  the  «ppi7  eertain 

•urns  for"*"" 
own  vise. 


day  of  in  every  year,  the  annual  sum  »"■»•'<>'*>>«' 


of  L.  •    And  the  said  annual  sum  to  be  taken 

out  shall  be  divided  between  or  amongst  the  said 
(partners,)  in  the  same  shares  and  proportions  in 
which  they  shall  be  respectively  entitled  to  the  nett 
gains  and  profits  of  the  copartnership. 

That  proper  books  of  account  shall  be  kept  by  the  ProTMon  for 
said  partners,  and  that  entries  shall  be  made  therein  ^teping  ae- 
of  all  such  matters,  transactions,  and  things,  as  are  ^^^  ^ 
usually  written  and  entered  into  books  of  account 
kept  by  persons  engaged  in  concerns  of  a  similar 
nature. 

That  the  said  books  of  account,  together  with  all  Custody  of 
securities,  letters,  and  other  writings  which  shall,  **^^***'  *^' 
from  time  to  time,  concern  the  said  copartnership, 
shall  remain  and  be  kept  at  the  shop  or  office  where 
the  business  of  the  said  copartnership  shall,  for  the 
time  being,  be  carried  on ;  and  that  each  [and  every] 
of  the  said  partners  shall  have  free  access  to  inspect* 
examine,  east  up,  and  copy  out  the  same,  without 
any  hindrance  or  denial  of  or  by  the  other  [or  others] 
of  them. 

That  neither  [or  not  any]  of  them,  the  said  partners.  That  partners 
shall,  without  the  consent,  in  writing,  of  the  [others  "^^^^  °<^*  ^• 
and]  other  of  them,  for  that  purpose  first  had  and  TcTwithw^' 
obtained,  enter  into  any  bond,  or  become  bound  as  consenL 
bail,  surety,  or  security,  with  or  for  any  person  or 
persons  whomsoever,  or  subscribe  any  policy  of  in- 
surance, or  do,  or  knowingly  suffer  to  be  done,  any 
act,  deed,  matter,  or  thing  whatsoever,  whereby,  or 
^y  means  whereof,  the  stock  and  effects  of  the  said 
copartnership   may  be  seized,    attached,   extended, 
or  taken  in  execution. 

That  neither  [or  not  any]  of  the  said  partners  Nor  release 
sliall,  without  the  consent  of  the  others  or  other  of  ^®^*"»  *®* 
^hem,  compound  or  release  any  debt  due  to  the  said 
copartnership,  or  deliver  up  any  security  belonging 
thereto,  without  receiving  the  full  amount  or  value 
thereof,  or  sign  any  certificate  of  any  bankrupt,  or 
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For  dissola- 
tion,  on  mit- 
conduct  of 
partners. 


That  partners 
will  devote 
their  time  to 
business. 


As  to  bills  of 
exchange. 


do  any  act  whereby  the  effects  of  the  copartnenbip 
may  be  lost  or  lessened,  (except  only  in  cases  of  no- 
avoidable  necessity,)  and  shall  indemnify  the  said 
copartnership  from  all  such  loss  or  damage  as  may 
be  occasioned  by  any  breach  or  non-compliance  of 
or  with  the  last  mentioned  covenant  or  agreement. 

That  if  [any  or]  either  of  them,  the  said  partners, 
shall  at  any  time  or  times,  without  the  consent  of 
the  [others  or]  other  of  them,  apply  to  his  separate 
use  any  of  the  stock,  moneys,  debts,  and  effects  of 
the  said  copartnership,  to  the  amount  of  L.  or 

upwards ;  or  if  the  said  stock,  moneys,  debts,  and 
effects,  or  any  part  thereof,  shall  be  seized,  attached, 
or  taken  in  execution  for  or  on  account  of  the  pri. 
vate  and  separate  debts  or  engagements  of  [any  or] 
either  of  them ;  or  in  case  [any  or]  either  of  them, 
the  said  partners,  shall  make  any  composition  with 
his  creditors,  or  shall,  by  gaming,  lose  or  hazard  at 
any  one  time,  or  at  any  one  chance,  the  sum  of  L.50 
or  upwards,  then,  and  in  any  of  the  said  cases,  it 
shall  be  lawful  for  the  [others  or]  other  of  the  said 
partners,  by  giving  notice,  in  writing,  to  that  effect, 
to  such  partner,  or  leaving  the  same  at  his  usual 
place  of  abode,  to  expel  him  from  the  said  copart- 
nership. And  the  copartnership  [as  to  such  person] 
shall  cease  and  determine  from  the  time  when  such 
notice  shall  be  so  given  or  left  as  aforesaid,  as  if  the 
same  term  of  years  had  expired. 

That  the  said  partners  respectively  shall  be  true 
and  just  to  each  other  in  all  their  contracts,  sales, 
reckonings,  receipts,  payments,  and  dealings,  and 
shall  at  £dl  times,  during  the  said  partnership,  devote 
their  whole  time  and  attention  to  the  conditct  and 
management  of  the  said  business,  and  the  eonceros 
of  the  said  partnership,  unless  they  shall  be  prevent- 
ed by  sickness,  or  other  reasonable  cause  of  excuse, 
arising  without  their  own  respective  default. 

That  neither  of  the  said  partners  shall,  without 
the  consent  of  the  other  or  others  of  them,  draw  or 
accept  any  bill  of  exchange,  or  promissory-note,  or 
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contract  any  debt  on  account  of  the  said  partnertbip, 
except  in  the  usual  course  of  business,  and  for  the 
benefit  of  the  said  partnership. 

That  neither  [or  not  any]  of  the  said  partners  shall  Partners  not 
assign  over  his  share  or  interest  in  the  said  partnership  *^^  ^^''^ 
effects,  or  withdraw,  for  his  private  use,  the  whole 
or  any  part  of  his  share  of  the  capital  stock  of  the  said 
partnership,  or  become  bail  or  surety  for  any  person 
or  persons  whomsoever,  or  carry  on,  either  separately 
or  in  partnership  with  any  other  person  or  persons^ 
the  profession  or  business  of  '  ^^    .  *  ^^ 

any  other  trade  or  business  whatsoever,  without  the 
consent  of  the  other  [or  others]  of  them,  or  know^ 
ingly  or  willingly  do,  commit,  or  permit  any  act, 
matter,  or  thing  whatsoever,  by  means  of  which  the 
said  partnership  moneys  or  effects  may  be  seized, 
attached,  extended,  or  taken  in  execution. 

That  during  the  continuance  of  the  said  partner-  Annual  .tate- 
ship,  and  within  two  calendar  months  after  the  ™®°**- 

day  of  in  every  year,  unless  the  said  partners,  or 
either  of  them,  shall  be  prevented  by  illness,  and 
then,  as  soon  after  the  said  period  as  circumstances 
will  permit,  the  said  partners  shall  make  a  full  and 
particular  account,  in  writing,  of  all  the  moneys, 
credits,  and  effects  due  and  belonging  to  the  said 
partnership,  and  of  all  debts  due  or  owing  by  or  from 
the  said  partnership,  to  any  person  or  persons,  by 
reason  thereof,  which  ssud  annual  account  shall, 
within  the  time  aforesaid,  be  written  in  two  books, 
to  be  respectively  subscribed  by  the  said  partners  ; 
and  after  such  subscription,  each  of  the  said  partners 
shall  take  one  of  the  said  books  into  his  custody,  and 
shall  be,  concluded  by  the  said  account,  unless  some 
error  shall  appear  therein,  and  be  notified  within  the 
space  of  twelve  calendar  months  next  after  the  taking 
of  such  account,  when  the  same  shall  be  opened,  so 
far  only  as  to  rectify  such  error.  And  that,  upon 
the  making  of  every  such  yearly  account,  all  interest 
which  shall  become  due  to  either  of  the  said  part- 
ners, for  any  sum  or  sums  of  money  to  be  lent  by 
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him  to  the  said  partnenhipy  shall,  in  the  fint  fkee, 
be  taken  by  the  partner  lending   the    same^  and 
afterwards,  the  said  partners  respectively  shall  divide 
between  them,  hi  the  proportion  aforesaid,  the  dlev 
profits  of  the  said  partnership  business,  which  shdl 
have  accmed  or  been  gained  in  the  preceding  year. 
Provimonfbr       That  if,  at  anytime  hereafter,  whether  during  the 
Tefereneeto^    Said  Copartnership,  or  after  the  determination  there- 
arbitntioa.     ^£^  ^^^  dottbt,  difference,  or  dispute,  shall  arise  be- 
tween the  siud  parties  hereto,  their  heirs,  ezecators» 
or  administrators,  or  any  two  or  more  of  them, 
fondling  the  eonstmction  of  these  presents,  or  any 
of  the  dauses,  covenants,  or  agreements  her^n  con- 
tained, or  any  account,  valuation,  or  appraisement 
to  be  made  as  herein  before  mentioned,  or  any  mat* 
ter,  cause,  or  thing  whatsoever,  in  anywise  relating 
to,  or  concerning  the  said  copartnership,  or  the  con« 
ducting,  or  management,  or  final  settlement  of  the 
same,  such  doubt,  difference,  or  dispute  shall,  at  the 
request  of  any  one  of  the  parties  in  difference,  and 
within  thirty  days  after  such  request,  be  referred  to 
the  award  or  arbitration  of  two  [or  more]  indifferent 
persons,  one  of  such  persons  being  nominated  and 
appointed  by  each  of  the  parties  in  difference,  (but 
so  that  where  two  or  more  persons  shall  take  the 
same  side  in  the  dispute  or  difference,  such  persons 
shall  be  considered  as  one  party  thereto,  and  entitled 
to  appoint  one  arbitrator  only ;)  and  in  case  such 
arbitrators  shall  not  agree  upon  an  award  within  the 
space  of  thirty  days  next  after  such  dispute  or  con- 
troversy shall  be  referred  to  them,  or  within  such 
further  time  as  may  be  agreed  upon  for  that  purpose 
by  the  parties  in  dispute,  then  such  doubt,  difie^ 
ence,  or  dispute,  shall  be  referred  to  the  detemuna- 
tion  of  such  indifferent  person  as  the  said  arbitrators, 
by  any  writing  under  their  hands,  shall  nominate 
and  appoint  as  umpire  in  the  premises,  and  that  the 
award  and  determination  of  such  arbitrators  or  um- 
pire, as  the  case  may  be,  touching  all  the  matters  in 
difference  referred  to  them,  shdl  be  binding  and 
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conclusive  on  all  the  partieB  to  such  reference,  their 
executors  or  admiDistrators,  so  that  such  award  be 
in  writing,  under  the  hands  of  the  party  or  ftarties 
making  the  same,  and  ready  to  be  delivered  to  the 
parties  in  difference  within  thirty  days  after  he  or 
they  shall  be  se  appointed  ;  and  that  in  case  any  or 
either  of  the  parties  in  difference  shall,  for  the  space 
of  thirty  days  after  such  notice  or  requisition  as 
aforesaid,  neglect  or  refuse  to  appoint  or  concur  in 
the  appointment  of  such  arbitrators  as  aforesaid,  it 
shall  be  lawful  for  the  arbitrator  to  be  chosen  by  the 
party  giving  such  notice,  to  appoint  some  other  per* 
son  to  act  as  arbitrator  for  and  on  behalf  of  the 
party  or  parties  so  neglecting  to  make  such  appoint- 
ment ;  and  any  award  in  which  such  arbitrator  shall 
join  and  concur  shall  be  binding,  in  like  manner  as 
if  he  had  been  actually  chosen  and  appointed  by  the 
party  so  neglecting  or  refusing  as  aforesaid.  And, 
lastly,  that,  for  the  further  and  better  enforcing  and 
insuring  the  performance  and' observance  of  every 
sach  award  so  to  be  made  as  aforesaid,  the  reference 
or  submission  for  or  in  respect  of  the  same  shall,  from 
time  to  time,  be  made  a  rule  of  the  Court  of  Queen's 
Bench  at  Westminster,  according  to  the  provisions 
of  the  statute  in  that  case  made  and  provided,  and 
that  the  reference  shall  not  be  defeated  or  affected 
hy  the  death  of  any  of  the  parties  thereto,  pending 
the  same. 

Admission  of  a  Partner* 
*  Articles  of  Agreement  made,  &c«,  between,  &c. 
Whereas  A.,  B.,  and  C,  have,  for  some  years  past, 
carried  on  the  business  or  trade  of  in  copart* 

nership  together,  upon,  under,  and  subject  to  the 
terms,  provisions,  and  agreements  contained  in  the 
within  written  presents ;  and  whereas  it  hath  been 

This  form  is  intended  to  be  indorsed  on  the  articles  of 
copartnership,  but  by  a  fuller  recital  it  may  be  used  for  a 
distinct  iustnimeiit. 
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agreed  between  the  parties  hereto,  that,  in 
ation  of  the  sum  of  h*  ,  to  be  paid  to  them, 

the  said  A^  B.^  and  C,  by  the  said  D^  he»  the  aaid 
J}^  should  be  admitted  and  become  a  partner  in  the 
said  trade  or  business  with  them,  the  said  A^  B.»  and 
C,  for  the  residue  of  the  within  mentioned  term  of 
years.  Now,  these  presents  witness,  that,  in  con- 
sideration, &c.,  and  it  is  hereby  agreed  and  declared, 
between  and  by  the  parties  hereto,  that  he,  the  said  D., 
shall  and  will  henceforth  become,  continue,  and  be  a 
copartner  with  them,  the  said  A.,  B^  and  C,  in  the 
said  trade  and  business  of  ,  for  the  residue  of 

the  said  term  of  years.    And  it  is  hereby  also 

agreed  and  declared  between  and  by  the  parties 
hereto,  that,  from  henceforth,  the  said  several  parties 
heret,o  shall  be  liable  to  pay,  bear,  and  sustain  all 
the  costs,  losses,  damages,  and  expenses  of  the  said 
trade  or  business,  and  of  carrying  on  and  managing 
the  same,  and  also  be  entitled  to  divide  and  share 
the  profits  and  gains  to  arise  and  be  derived  irom 
the  said  business,  in  the  shares  and  proportions  fol* 
lowing  $  (that  is  to  say,)  &c. ;  but  that,  in  all  other 
respects,  the  said  trade  or  business  shall  be  carried 
on,  conducted,  and  managed  upon,  under,  and  sub- 
ject to  all  the  terms,  provisoes,  conditions,  and  agree- 
ments within  mentioned,  so  far  as  the  same  may  be 
applicable  to  a  partnership  of  four  persons,  or  as 
near  thereto  as  the  altered  circumstances  of  the  case 
may  permit,  as  fully  and  effectually,  to  all  intents 
and  purposes,  as  if  the  same  terms,  agreements,  mat- 
ters, and  things,  were  herein  particularly  mentioned, 
expressed,  and  repeated,  and  the  name  of  the  said 
Declaration     D.  therein  inserted.     And  it  is  hereby  agreed  aid 
that  property  declared  by  and  between  the  said  parties  hereto,  that* 
to  cop^nws,  ^u^j^^  ^o  ^^^  conditions  and  agreements  oontained 
their  respec-   In  the  Said  articles  of  copartnership,  the  copartner- 
tire  executors,  ghip  stoQk,  estate,  and  effects  belonging  to  the  said 
late  partnership  of  A.,  B.,  and  C,  shall  henoelbrth 
become  and  be  the  property,  and  belong  to  the  said 
parties  hereto,  as  such  copartners  as  aforesaid*  and 


PAaTNBRSHm  565 

their  respective  execators,  adminiBtratora,  and 
signs.    In  witness*  &c 

Dissolution  of  Copartnership. 
This  indenture,  made,  &c^  between,  &c*    Whereas  PartiM. 
the  said  T.  F.,  J.  G«»  a^d  J.  J.,  have  for  some  time  Bedtaioftb* 
past  carried  on  the  trade  or  business  of  in  co-  "rtidMofca- 

partnership  with  each  other,  under  the  firm  of,  &C.,  pwtnenhip. 
and  under  and  subject  to  the  terms  and  condi* 
tions  contained  in  a  certain  indenture  or  articles 
of  copartnership,  bearing  date,  &c.  And  whereas 
the  said,  &c^  have  mutually  agreed  to  dissolve  the 
said  copartnership,  from  the  day  of  the  date  ha*eof, 
[or]  as  from  the        day  of  last«    And  where- 

as upon  the  treaty  for  such  dissolution  of  copartner- 
ship as  aforesaid,  it  was  agreed  that  the  said  T.  F. 
should,  in  consideration  of  the  sum  of  L.        to  be  to 
him  paid  by  the  said  J.  G.  and  J.  J^  assign  to  the  said 
J*  G.  and  J.  J.  his  one-third  or  other  part  or  share  of 
and  in  the  said  partnership  stock  in  trade,  estate,  and 
effects,  as  hereinafter  mentioned.    Now,  this  inden-  witnettiDg 
ture  witnesseth,  that,  in  pursuance  of  the  said  agree-  p*^* 
ment,  they,  the  said,  &c.,  with  the  mutual  assent  of 
each  other,  have  determined  and  dissolved,  and  by 
these  presents  do  determine  and  dissolve  the  said  co- 
partnership, and  do  declare  that  the  same  shall  [as 
from  the,  &c.,  last]  cease  and  determine.     And  this  OpentiTe 
indenture  further  witnesseth,  that,  in  further  pursu-  P*^* 
ance  of  the  said  agreement,  and  in  consideration  of 
the  sum  of,  &c.,  to  the  said  T.  F.  in  hand  paid  by  ihe 
said  J.  G.  and  J.  Jn  at  or  before  the  execution  of 
these  presents ;  and  in  consideration  of  the  covenants  BeiMseand 
and  agreements  hereinafter  contained,  on  the  part  of  "J**^^^^* 
the  said  J.  G.  and  J.  J.,  he,  the  said  T.  F.,  hath  grant-  ^  ^ 
ed,  bargained,  sold,  released,  and  assigned,  and  by 
these  presents  doth,  &c.,  all  that  the  one  undivided 
third  part  or  share,  or  other  part  or  share  of  him,  the 
said  T.  F.,  of  and  in  all  and  singular  the  stock  in 
trade,  and  other  estate  and  effects,  &c.,  of  and  be- 
longing to  the  said  copartnership ;  and  ,of  and  in  all 
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Substitute. 


and  singular  the  leasehold  messoages,  lands,  tene- 
ments, and  houses ;  and  of  and  in  all  and  singolar 
the  debts  and  sums  of  money,  and  all   other  the 
estate,  effects,  profits,  and  interest  whatever,  of  and 
belonging,  or  due  and  owing  to  them  the  said,  ftc^as 
such  copartners  as  aforesaid;  and  ail  the  estate,  right, 
tide,  interest,  property,  daim  and  demand  whatso- 
CTer,  of  him  tlie  said  T.  F^  of,  in,  to,  or  out  of  the 
said  one  undivided  third  part  or  share  and  premues, 
hereinbefore  assigned,  or  intended  so  to  be,  and  every 
part  thereof;  to  have  and  to  hold  the  said  one  undi- 
vided third  part  or  share,  and  premises,  unto  the  said 
J.  G.  and  J.  J^  their  executors,  administrators,  and 
assigns,  as  tenants  in  common,  to  and  for  their  own 
use  and  benefit.     And  for  the  better  enabling  the 
said  J.  6.  and  J.  J.,  their  executors  and  administra- 
tors, to  receive  the  said  debts,  sums  of  money,  and 
other  premises,  hereby  assigned,  or  intended  so  to  be, 
he,  the  said  T.  F.,  hath  mside,  ordained,  constituted, 
and  appointed,  and  by  these  presents  doth  irrevoca- 
bly, &c^  the  said  J.  G.  and  J.  J.,  jointly  and  seven^- 
ly,  his  true  and  lawful  attorney  and  attorneys,  in  the 
name  of  the  said  T.  F^  or  in  their  or  his  owu  names 
or  name,  as  they  shall  think  necessary  or  expedient, 
to  ask,  demand,  sue  for,  recover,  and  receive,  by  all 
lawful  and  equitable  ways  and  means  whatsoever,  of 
and  from  all  and  every  person  and  persons  whom  it 
doth,  shall,  or  may  in  anywise  concern,  or  who  ought 
to  pay  the  same,  the  said  sums  of  money,  debts,  and 
other  premises  intended  to  be  hereby  assigned ;  and 
in  case  of  non-payment  thereof,  or  of  any  part  thereof 
respectively,  to  commence  and  prosecute  any  suit  or 
action  for  the  recovery  thereof,  or  of  any  part  there- 
of; and  on  receipt  thereof,  or  any  part  thereof  re* 
spectively,  from  time  to  time  to  sign,  seal,  give^  and 
execute,  good  and  sufiicient  releases,  acquittances,  and 
discharges  for  the  same;  and  also,  for  any  of  the  pur- 
poses aforesaid,  to  appoint  and  substitute  one  or  more 
attorney  or  attorneys  under  them,  the  said,  &c^  their 
executors  or  administrators ;  and  from  time  to  time 
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to  displace  or  remove  any  such  attorney  or  attorneys, 
aod  any  other  person  or  persons  in  his  or  their  place 
and  stead,  to  substitute  and  appoint ;  and  generally 
to  make,  do»  and  execute  all  and  every  such  act  and 
aets,  Uiing  and  things,  as  shall  or  may  be  necessary 
or  expedient  for  obtaining,  getting  in,  and  receiving 
the  said  sums  of  money,  debts,  and  other  premises 
hereby  assigned,  or  intended  so  to  be,  as  fully  and 
effectually,  in  all  respects,  and  to  all  intents  and  pur- 
poses, as  he,  the  said  T.  F^  could  or  might  have  done 
la  case  these  presents  had  not  been  made.    And  the 
said  T.  F*  doth  hereby  agree  to  allow,  ratify,  and 
confirm,  all  and  whatsoever  the  said  J.  G.  and  J.  J., 
their  executors,  'administrators,  and  assigns,  or  their 
substitute  or  substitutes,  shall  lawfully  do  or  cause  to 
be  done  in  the  premises,  according  to  the  true  in- 
tent and  meaning  of  these  presents.     And*  the  said  To  pay  debu. 
J.  G.  and  J.  J.,  for  themselves,  jointly  and  severally, 
and  for  their  respective  heirs,  executors,  and  admi- 
nistrators, do  hereby  covenant,  promise,  and  agree,  to 
and  with  the  said  T.F.,  his  executors  and  administra- 
tors, that  they,  the  said,  &e.,  or  one  of  them,  their,  or 
one  of  their  heirs,  executors,  or  administrators,  shall 
and  will,  within  the  space  of  three  calendar  months 
now  next  ensuing,  pay  and  discharge  all  the  debts, 
and  perform  all  the  contracts  and  engagements,  which 
the  said,  &c.,  or  any  of  them,  are  liable  to  pay  or 
i^eep,  for  or  on  account  of  the  said  copartnership, 
and  from  time  to  time^  and  at  all  times  hereafter,  save, 
defend,  keep  harmless  and  indemnified  the  said  T.  F., 
his  heirs,  executors,  and  administrators,  and  his  aiid 
their  lands  and  tenements,  goods  and  chattels,  of  and 
from  the  said  debts,  contracts,  and  engagements,  and 
of,  from,  and  against  all  actions,  suits,  costs,  charges,, 
damages,  claims,  and  demands  whatsoever,  on  ac- 

^  As  an  the  partners  are  jointly  liable  for  the  debts  and 
engagements  of  the  firm  contracted  during  the  partnership, 
it  is  usual  therefore  for  an  indemnity  to  be  given  to  the  re- 
tiring partner,  {see  Bedford  v,  Deakin,  2  B.  and  A.  210.) 
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Matuai         count  thereof.   And,  lastlly,  tbe  said  T.  F.  on  the  one 
'^•■M.  pm.^^  2Lnd  the  said  J.  G.  and  J.  J.  on  the  other  part, 

do  hereby  acquit,  release,  and  discharge  tbe  othen 
and  other  of  them  of  and  from  all  and  all  manner  of 
action,  and  cause  and  causes  of  action,  suits,  accouDts, 
sums  of  money,  claims,  and  demands  whatsoever,  d- 
ther  at  law  or  in  equity,  which  any  or  either  of  them, 
the  said,  &c^  their  executors  and  administrators,  now 
have  or  hath,  or  may  have,  against  the  others  or  other 
of  them,  their  or  his  heirs,  executors,  or  administra- 
tors, for  or  by  reason  or  on  account  of  the  said  co- 
partnership, or  of  any  of  the  covenants  and  agree- 
ments contained  in  the  indenture  of  copartnerdiip.' 
In  witnessi  &c. 


OBSERVATIONS  ON  ARTICLES  OF  PARTNERSHIP. 

As  persons  do  not,  ordinarily  speaking,  enter  into 
partnership  with  those  in  whom  they  do  not  repose 
confidence,  it  has  often  occurred  that  the  terms  of 
partnerships,  even  of  a  most  important  character, 
have  not  been  reduced  into  writing,  the  memory  and 
honour  of  the  parties  being  their  only  protection ; 
but  when  it  is  considered  how  treacherous  the  memo- 
ry often  is,  and  how  frequently  the  rights  of  third 
persons  depend  upon  contracts  of  this  character,  the 
propriety  of  having  them  reduced  into  writing  mnst 
be  obvious.    Mr  Jarman,  an  able  writer,  to  whom  I 
have  before  referred,  gives  the  following  advice  for 
the  guidance  of  those  to  whom  the  preparation  of 
partnership  contracts  may  be  entrusted : — ^*  In  pre- 
paring partnership  deeds,''^  says  that  author,  **  care 
should  be  taken  to  mark  with  precision  and  clearness 
the  nature  of  the  business ;  the  period  at  which  the 
partnership  is  to  commence;  theterm  of  its  duratioo; 
the  proportions  in  which  the  parties  are  to  share  the 

'  As  to  the  duty  of  a  partner  upon  retiring,  see  post.  p.  572. 
^  Jarmao's  edition  of  Bythewood,  voL  viL  30. 
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profits  and  losses,  and  advance  the  capital;  the  mode 
in  which  the  accounts  are  to  be  kept,  and  the  business 
in  general  carried  on ;  the  degree  of  attention  to  be 
paid  by  the  respective  partners ;  the  grounds,  if  any, 
on  which  one  party  shall  be  empowered  to  expel  or 
exclude  the  other  from  the  concern  ;  whether,  on  the 
decease  of  either  of  the  partners,  bis  personal  repre- 
sentatives are  to  have  the  option  of  succeeding  to  his 
share;  in  what  manner,  on  the  dissolution  of  the  part- 
nership, by  effluxion  of  time»  death,  expulsion,  or 
otherwise,  the  partnership  accounts  are  to  be  adjusted, 
and  the  affairs  wound  up ;  and,  lastly,  whether  any 
and  what  stipulation  is  to  be  made  for  referring  dis- 
putes to  arbitration." 

The  articles  of  copartnership,  though  binding  be-  Dormant  and 
tween  the  parties  themselves,  cannot  i^ect  the  rights  nominal  part- 
of  others,  except  so  far  as  they  may  have  notice  of  *  ^ 
the  terms  of  the  partnership  agreement ;  and  to  the 
debtors  of  a  partnership  persons  may  be  jointly  liable 
as  partners,  though  no  real  partnership  subsists  be- 
tween them  :  Thus,  if  any  person  were  to  hold  him- 
self out,  or  permit  his  name  to  be  used,  as  one  of  a 
partnership  firm,  he  would  be  liable  to  be  sued  jointly 
with  the  real  members  of  that  firm,  although  he  might 
have  no  interest  in  the  partnership  effects  or  profits, 
for  no  one  shall  be  permitted  to  lend  his  name  to 
others  to  enable  them  to  obtain  a  false  credit,  by  lead* 
ing  persons  dealing  with  them  to  imagine  that  they 
had  the  security  of  a  greater  number  of  persons  than 
was  really  the  case,  without  incurring  that  responsi- 
bility which  he  had  led  others  to  believe  he  had  taken 
upon  himself;  but,  on  the  other  hand,  though  a  real 
partner  should  have  concealed  his  name,  and  not 
therefore  been  the  means  of  obtaining  any  additional 
credit  for  the  partnership,  yet  as  he  withdraws  for 
his  own  use  part  of  the  funds  to  which  the  creditors 
trusted  for  the  satisfaction  of  their  demands,  and 
thereby  renders  the  ostensible  partners  less  able  to 
satisfy  such  demands,  he  incurs  the  same  liabilities 
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as  the  more  active  and  ostensible  members  of  the 
firm/ 

A  person  who,  at  the  time  of  dealing  with  the 
partnership,  knew  the  want  of  interest  in  an  osten- 
sible partner,  and  not  therefore  having  been  misled 
by  false  appearances,  could  not  charge  snch  osten- 
sible partner  as  though  he  were  really  interested  in 
the  partnership." 

The  duties  and  obligations  arising  out  of  a  part- 
nership are  regulated  by  the  terms  of  the  agreement 
between  the  parties ;  but  if  such  an  agreement  should 
not  extend  to  all  those  duties  and  obligations,  a  con- 
tract arising  from  the  relationship  of  partners  will  be 
implied,  and  enforced  by  the  law.^  If  any  of  the 
clauses  in  the  copartnership  articles  are  not  acted 
upon  by  the  parties,  the  articles  will  be  construed  as 
if  they  did  not  contain  them/ 

Where  the  articles  are  silent  on  those  points,  it 
will  be  considered  (and  parol  evidence  wiU  not  be 
admitted  to  contradict  it)  that  the  partnership  com* 
menced  at  the  date  of  the  articles,!^  atid  that  the  par- 
ties are  equally  interested  in  the  profits,!  and  liable 
to  bear  the  losses  in  the  same  proportions.™  The 
partners  may,  as  between  themselves,  make  such  sti- 
pulations and  arrangements  as  to  the  proportions  in 
which  their  liabilities  and  losses  shall  be  borne ;  bat 
to  persons  dealing  with  the  partnership,  each  partner 
is  liable  to  the  whole  amount  of  the  joint  liabilities,^^ 
except  as  to  persons  who  were  acquainted  with  the 
provisions  of  the  partnership  articles  giving  an  ex- 
emption from  liability  to  any  of  the  partners,*"  or  to 

'  Grace  v.  Smith,  2  Bl.  Rep.  998. 

'  Alderson  v.  Pope,  1  Camp.  404,  n. 

^  Crawshay  v.  Collins,  15  Yes.  226. 

'  Jackson  v.  Sedgwick,  1  Swanst.^470. 

^  Williams  v.  Jones,  5  Bam.  and  Cress.  108. 

^  Peacock  v,  Peacodc,  16  Yes.  56. 

"  Ex  parte  Williams,  11  Yes.  5. 

"  Grace  v.  Smith,  2  Bl.  Rep.  998. 

"*  Galway  v.  Matthew,  10  East,  266. 
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whom  any  partner  had  given  notice  that  he  waa  not 
or  would  not  be  liable,^  who  would  be  bound  by  the 
terms  of  such  provisions,  or  the  disclaimer  of  liability 
contained  in  the  notice* 

Each  partner  is  bound  by  all  the  acts  and  engage- 
ments of  the  others  done  and  entered  into  in  the 
course  of  the  partnership  business  ;'^  but  not  for  any 
unconnected  with  it,  or  in  cases  where  the  party 
with  whom  the  partner  was  dealing  actually  knew, 
or  from  the  nature  of  the  transaction,  might  have 
known,  that  it  was  unconnected  with  the  partnership 
business,  or  unauthorized  by  the  partnership  arti- 
cles ;'  but  except  in  the  cases  of  a  release  of  a  debt' 
of  a  bond  to  the  Lord  Chancellor,  and  some  other 
matters  in  bankruptcy,  as  choosing  assignees  by 
himself  or  attorney,  or  signing  the  certificate,*  one 
partner  cannot  bind  another  by  deed,  unless  under 
an  authority  for  that  purpose  given  by  deed,  but  a 
deed  executed  by  one  partner  on  behalf  of  himself 
and  another,  in  that  other's  presence,  and  with  his 
approbation,  is  binding  on  both."* 

A  partnership  for  an  indefinite  time  may  be  dis-  Diw^intioii  ©f 
solved  at  any  time,  and  by  any  of  the  parties  ^  but  ?•'*"•'■"?• 
where  a  particular  term  for  its  duration  has  been 
agreed  upon,  it  cannot  be  dissolved  before  the  ex- 
piration of  that  period,  except  by  the  consent  of  all 

^  Lord  Galway  ».  Matthew,  1  Camp.  403  ;  Vice  ».  Flem- 
ming,  1  Yd.  and  J.  227. 

•*  Swan  V.  Steele,  7  East,  210;  Ridley  v,  Taylor,  18 
East,  175. 

'  Id.  and  Snaith  v.  Burridge,  4  Tannt.  684 ;  Lord  Gal- 
way V.  Matthew,  10  East,  226;  Ex  parte  Goulding,  2 
Glyn  and  Jam.  118;  Ex  parte  Bonbonns,  8  Yes.  540. 

■  Tooker*8  Case,  2  Rep.  68. 

*  Ex  parte  Mitchell,  14  Yes.  597 ;  Ex  parte  Hall,  17  Yes. 
62 ;  Ex  parte  Hodgkinson,  19  Yes.  291.  The  execntion  of 
the  certificate,  though  mentioned  here,  is  not  exactly  in 
point,  not  being  under  seal. 

"  Bum  V.  Bum,  3  Yes.  578. 

'  Peacock  r.  Peacock,  16  Yes.  49. 


572  PARTNERSHIP. 

the  partieB»  the  decree  of  a  court  of  equity,  or  the 
death,  bankruptcy,^  or  (in  case  of  a  woman)  the  mar- 
riage' of  one  of  the  parties. 

The  lunacy  of  one  of  the  partners  does  not  of  it- 
self work  a  dissolution;  but  it  is  a  eircumstaDoe 
which  would  have  great  weight  with  a  court  of  equity 
in  inducing  it  to  decree  a  dissolutioHy  especially 
if  there  should  be  but  little  prospect  of  a  return  to 
soundness  of  mind,  and  the  party  becoming  lunatic 
was  the  principal  acting  partner,  and  one  to  whom 
the  others  looked  for  the  chief  management  of  the 
business.^  The  court  will  decree  a  dissolution  when- 
ever the  partnership  cannot  be  beneficially  carried 
on,'  as  upon  any  breach  of  faith,  or  such  miscon- 
duct in  any  of  the  partners  as  would  destroy  that 
confidence  in  him  which  induced  the  others  to  enter 
into  the  partnership,*  or  when  any  violent  or  last- 
ing dissension  exists  between  them ;  but  every  quar- 
rel, angry  dispute,  or  slight  misconduct,  is  not 
considered  a  sufficient  ground  for  decreeing  a  dis- 
'  solution.^ 
DiBMiutioiir  Upon  a  dissolution  of  partnership,  during  the 
life  of  the  parties,  every  step  should  be  taken  to 
make  it  known.  A  publication  in  the  Gazette  if 
generally  considered  a  sufficient  notice  to  the  world 
at  large,  but  the  customers  of  the  partnership*  are 


"^  Ex  parte  Ruffin,  6  Ves.  126;  Crawford  v.  Hamilton, 
3  Mad.  257 ;  Ex  parte  WiUiama,  11  Ves.  5 ;  Crawsbay  v. 
Collins,  15  Ves.  228 ;  but  in  case  of  the  bankruptcy  of  a 
partner,  his  assignees  will  be  tenants  in  common  with  tbe 
uther  partners^  subject  to  all  their  rights ;  Fox  v.  Hawbury^ 
Cowp.  449 ;  West  v.  Skip,  1  Ves.  jun.  239. 

*  1  Swanst.  517,  n. 

y  Wrexham  t;.  Huddleston,  1  Swanst.  516,  n. ;  Waters  v. 
Taylor,  2  Ves.  and  Bea.  303;  Sayer  v.  Bennett,  1  Cox, 
107. 

'  Baring  v.  Dix,  1  Cox,  218. 

'  Waters  v.  Taylor,  2  V.  and  B.  304. 

**  Goodman  v.  Whitcomb,  1  Jac.  and  W.  592. 
,    •  Graham  v.  Hope,  Peake^  154. 
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entitled  to  a  more  distiDct  notice  of  the  dissolutioiiy 
which  is  generally  given  by  means  of  a  circular  ad- 
dressed to  eachof  them.^  Every  precaution,  such  as 
having  the  name  erased  from  the  door,  checks,  print- 
ed bills,  or  other  place  where  the  joint  names  appear, 
should  be  used  by  a  party  retiring  from  a  partner- 
ship, especially  where  the  business  of  the  partner- 
ship is  intended  to  be  carried  on  by  any  of  the 
partners  alone. 

This  precaution  is  necessary,  in  order  to  avoid 
that  liability  which  a  retiring  partner  would  incur 
towards  those  persons  who,  having  known  of  the 
existence  of  the  partnership,  should  deal  with  any  of 
its  members  after  a  dissolution,  in  ignorance  that 
the  partnership  had  been  determined.* 

Whether  a  court  of  equity  will  entertain  a  bill 
by  one  partner  against  the  others  for  an  account  of 
the  partnership  transactions  which  does  not  pray  a 
dissolution  of  the  partnership,  is  a  point  upon  which 
some  difference  of  opinion  appears  to  have  been  en- 
tertained. In  July  1 830/  the  Vice- Chancellor  allow- 
ed a  demurrer  to  a  bill  for  an  account  because  a 
dissolution  was  not  prayed ;  but  in  the  following 
February  before  that  case  was  reported,  a  decree 
was  made  at  the  rolls,'  by  Sir  John  Leach,  for  an 
account,  although  the  bill  contained  no  prayer  for 
a  dissolution  of  the  partnership ;  but  he  refused  to 
make  any  order  for  carrying  on  the  partnership  busi- 
ness, unless  with  a  view  to  a  dissolution.  As  the 
decision  in  the  case  of  Loscomb  v.  Russell  does  not 
appear  to  have  been  known  by  the  Master  of  the 
Rolls  at  the  time  he  gave  his  judgment,  and  it  has 

^  Barfoot  v.  Goodal,  3  Camp.  149 ;  Jenkins  v,  Blizard, 

1  Stark.  418.  I 
*  Williams  v.  Keats,  2  Stark.  290  ;  Dolman  v.  Orchard, 

2  Car.  and  P.,  104 ;  Parkins  v,  Camithers,  3  £sp.  248. 
'  Loscomh  V.  Russell,  4  Sim.  8. 
'  Richard  v,  Davies,  2  Russ.  and  M.  347. 
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been  sinee  followed  in  the  Excheqaer^^  it  must  be 
considered  as  entitled  to  the  most  weight.  Unlen 
it  is  otherwise  prorided  by  the  terms  of  the  copart- 
nership, the  partners,  after  a  dissolution  in  tkor 
lifetime,  or  the  executors  of  a  deceased  partner,  are 
entitled  to  have  the  value  of  the  partnership  effects 
ascertained  by  a  sale,  and  cannot  be  compelled  to 
submit  their  rights  to  a  valuation.* 

After  the  determination  of  a  partnership  between 
professional  men,  either  party  is  at  liberty  to  conti- 
nue his  own  exertions,  unless  restrained  firom  doing 
so  by  express  stipulation.^ 

If,  after  a  dissolution,  any  of  the  former:  customers 
of  the  partnership  should  become  indebted  to  one  of 
the  partners,  and  should  make  any  payments  to 
such  partner  without  any  direction  as  to  their  ap- 
plication to  his  private  account,  such  partner  would, 
it  appears,  be  bound  to  appropriate  them,  in  the  first 
instance,  to  the  satisfaction  of  the  balance  due  to 
the  dissolved  partnership.' 

^  Knebell  v.  White,  2  Y.  and  CoIL  15. 

*  Crawshay  v,  Collins,  15  Ves.  227  ;  Featherstonhangb 
V.  Fenwick,  17  Yes.  298;  Rigden  v,  Peiroe,  Mad.  and  0. 
353. 

^  Farr  v.  Pearce,  3  Mad.  72. 

*  Touhnin  v,  Copeland,  9  Law  Jo.  8.  Ex.  N.  S. 
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POWERS  OF  ATTORNEY. 

POWER  OF    ATTORNEY  TO  PROSECUTE  AN  ACTION  IN 

AMERICA.™ 

To  all  to  whom  these  presents  shall  come,  A.  B.,  of 
the  town  of  B.,  in  the  county  of  S.,  within  that  part 
of  the  United  Kingdom  of  Great  Britain  and  Ireland 
called  England,  widow,  sendeth  greeting.  [JRecite 
the  debt  due  and  owing  from,  Sfc,"]  Now,  know  ye,  Power- 
that  the  said  A.  B.,  for  divers  good  causes  and  con- 
siderations her  thereunto  moving,  hath  made,  or- 
dained, authorized,  nominated,  constituted,  and 
appointed,  and  by  these  presents  doth  make,  ordain, 
authorize,  nominate,  constitute,  and  appoint,  and  in 
ber  place  and  stead  put  and  depute  F.  L.,  of,  &c., 
the  true  and  lawful  attorney  of  her,  the  said  A.  B., 
for  her  and  in  her  name,  or  in  the  name  of  the  said 
F*  L.,  as  her  attorney,  as  shall  be  thought  the  most 
proper  and  convenient,  but  for  her  use,  to  ask,  de-  To  ask,  de- 
maud,  collect,  get  in,  and  receive,  of  and  from  the  "*^*^  *^' 
said  Messrs  H.  and  M.,  or  either  of  them,  the 
said  sum  of  L.  ,  and  all  interest,  costs,  and 

charges  in  respect  thereof,  and  all  and  every  debt 
and  debts,  sum  and  sums  of  money  whatsoever,  due 
and  owing  by  and  from  the  said,  &c« ;  and  in  like 

"  This  form,  which  is  rather  long,  may  be  easily  shortened 
withofit  impairiDg  its  efficacy. 
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manner  to  collect,  get  in,  and  receive  of  and  from 
all  and  every  other  person  and  persons  resident  in 
the  said  island  of  Portland,  or  elsewhere,  in  North 
America ;  and  all  and  every  debt  and  debts,  sum 
and  sums  of  money,  due  aqd  owing  by  them,  him,  or 
To  givew-  her,  to  the  said  A.  B. :  And  upon  receipt  of  the  said 
c«iptfl»  &c.      g^jj^  of  L.  ,  as  also  any  other  such  debt  or 

debts,  sum  or  sums  of  money,  to  make,  sign,  give, 
and  execute  all   and  every  suoh  receipts,  acquit- 
tances,  or  other  good  and  sufficient  discharges  for 
the  same,  as  shall  be  requbite  and  necessary  in  that 
And  on  non-   behalf:   And  on  non-payment  of  such  debt  or  debts, 
P^y™*"**^     sum  or  sums  of  money,  or  any  of  them,  or  any  part 
proMCtt  e,   0.  jijgpgQf^  ^Q  commence,  institute,  and  prosecute,  or 

to  appear  to,  answer,  and  defend  any  action  and  ac- 
tions, suit  or  suits,  attachment  or  attachments,  or 
other  proceedings  at  law  or  in  equity,  or  otherwise 
against,  or  by  them,  the  said  H.  and  M^  or  either  of 
them,  and  such  other  person  or  persons  (if  any)  as 
aforesaid,  as  shall  or  may  be  deemed  necessary  or 
advisable  by  the  said  F.  L.,  for  the  recovery  of  the 
same  debt  or  debts,  sum  or  sums  of  money,  or  aoy 
of  them,  or  any  part  thereof;  and  for  that  purpose 
to  appear  before  any  judge,  justice,  magistrate,  re- 
gistrar, or  any  other  proper  officer  or  officers,  in  the 
said  province  of  as  occasion  shall  require ;  and 

thereupon  to  do,  execute,  and  perform  such  acts, 
deeds,  matters,  and  things,  as  shall  be  requisite  or 
expedient,  according  to  the  laws,  rules,  and  customs 
^  of  the  United  States  of  America,  or  of  the  saidpro- 
And  to  settle  vince  of,  &c.    And  also  to  settle  ,and  adjust  with  the 
and«5uit,&c.  gaid  H.  and  M^  and  such  other  person  or  persoos 
(if  any)  indebted  as  aforesaid  to  the  said  A.  B^  afl 
accounts  and  reckonings  which  now  are,  or  at  any 
time  hereafter  may  be  open,  depending,  and  unset- 
tled between  the  said  A.  B.  and  the  said  H.  and  M^ 
or  such  other  person  or  persons  (if  any)  indebted  to 
the  said  A.  B. ;  and  to  submit  to  reference  and  arbi- 
tration any  difference  or  dispute  that  shall  or  may 
arise,  touching,  or  in  any  manner  relating  to  aoy 
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such  debt  or  debts,  sum  or  sums  of  money,  as  afore- 
said; and  for  that  purpose  to  make,  sign,  seal,  and 
deliver,  any  agreement  or  agreements  for,  or  any 
bond  or  bonds  of  arbitration,  or  reference,  in  any 
reasonable  penalty,  to  abide  by,  enforce,  and  per- 
form the  award,  order,  and   determination  which 
shall  or  may  be  made  by  the  arbitrators  or  referees 
therein  $  And  to  prove  any  debt  or  debts  due,  or  to 
become  due,  to  the  said  A.  B.,  under  any  act  or  acts 
for  the  jrelief  of  insolvent  debtors,  or  under  any  com- 
mission or  commissions  of  bankrupt,  which  is,  or 
are,  ^or  shall  or  may  be  issued  against  the  said 
Messrs  H.  and  M.,  or  any  or  either  of  them,  or  any 
such  other  person  or  persons  (if  any)  indebted  to 
the  said  A.  '6.  as  aforesaid,  and  to  vote  in  the  choice 
of  assignees,  and  to  accept  and  take  the  dividend  or 
dividends  to  become  payable  under  the  same  act  or 
acts,  commission  or  commissions ;  and  also  to  com- 
pound for  all  and  every,  or  any  such  debt  or  debts, 
sum  or  sums  of  money,  due  and  owing  to  the  said 
A.  B. ;  and  in  the  name  of  her,  the  said  A.  B.,  or 
otherwise,  as  occasion  shall  require,  to  do,  execute, 
and  perform  all   such  other  acts,  deeds,  matters, 
and  things,  as  shall  be  needful  or  expedient,  in  and 
about  the  premises,  as  fully  and  effectually,  to  all 
intents  and  purposes,  as  she,  the  said  A.  B.,  could 
do  herself,  being  personally  present.     And  for  the  To  substitute, 
better  and  more  effectually  executing  the  powers  *^* 
and  authorities  aforesaid,  she,  the  said  A.  B.,  doth 
hereby  authorize  and  empower  the  said  F.  L.  to 
make,  substitute^  and  depute,  one  or  more  attorney 
or  attorneys,  deputy  or  deputies,  substitute  or  sub- 
stitutes under  him,  and  in  his  place  and  stead,  with 
full  power  and  authority  to  execute  and  perform  all 
and  every,  or  any  of  the  powers  and  authorities 
hereby  vested  in  and  given  to  him,  the  said  F.  L. ; 
and  such  attorney  or  attorneys,  deputy  or  deputies, 
substitute  or  substitutes,  so   to  be  nominated  by 
them,  from  time  to  time,  to  displace  or  remove,  and 
another  or  others  to  appoint  and  depute  in  his  or 

2b 
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Not  answer- 
able for  any 
loss,  without 
wilful  ne- 
prlect. 

Authority  to 
register. 


their  room  or  stead,  she,  the  said  A.  B^  hereby  ra- 
tifying, allowing,  and  confirming,  and  agredDg  to 
ratify,  allow,  and  confirm,  all  and  whatsoever  ber 
said  attorney  shall  do  in  the  premises.    And  tbt 
such  attorney,  or  his  deputy  or  deputies,  substitute 
or  substitutes,  executors  or  administrators,  shall  not 
be  answerable  for  any  loss  which  may  happen  in  or 
about  the  execution  of  the  powers  aforesaid,  wUb- 
out  his  or  their  wilful  neglect  or  default.   And,  last- 
ly, the  said  A.  B.  doth  hereby  authorize  and  empower 
her  said  attorney  to  acknowledge  these  presents  be- 
fore the  registrar  or  other  proper  officer  or  officers 
of  the  said  island,  or  other  proper  place,  and  tbat 
the  name,  handwriting,  and  seal,  set,  subscribed, 
and  affixed  to  these  presents,  is  the  proper  name, 
handwriting,  and  seal  of  the  said  A.  B.,  and  tbat 
the   same  was  duly  executed  by  her  as  and  for 
her  proper  act  and  deed  ;  and  to  do  and  perforin  all 
or  any  other  acts,  matters,  and  things,  necessary  or 
expedient  for  the  registering  of  these  presents,  if 
such  registry  shall  be  necessary,  as  fully  and  eflPec- 
tually  as  the  said  A.  B.  could  do  herself,  if  she  were 
personally  present.      And  also  all  other  acts  and 
things  which  may  be  necessary  to  be  done  for  ren- 
dering these  presents  valid  and  efiectual  to  all  io* 
tents  and  purposes,  according  to  the  laws  and  cus- 
toms of  the  said  island  of,  &c.,  or  the  local  laws  of 
the  country  where  it  shall  be  necessary  to  execute 
and  obtain  the  purposes  of  these  presents.*    In  wit- 
ness whereof,  the  said  A.  B.  hath,  &c. 


Affidavit  of         "  There  must  be  an  affidavit  made  of  the  due  execotioDrf 
the  execution  the  power  of  attorney  by  one  of  the  witnesses,  as  follows, 
©f  power.         g^jj  annexed  to  the  power  of  attorney : 

**  L.  M.,  of,  &c.,  maketh  oath  and  saith,  that  he  w«p«- 
aent  and  did  see  A.  B.,  of,  &c.,  duly  sign,  seal,  and  ash«r 
act  and  deed  deliver  the  letter  of  attorney  hereunto  annex- 
ed ;  and  that  the  name  subscribed  against  the  seal  of  the 
said  letter  of  attorney  is  the  proper  handwriting  of  the  said 
A.  B.,  and  that  the  names  [as  signed]  subscribed  to  tl» 
said  letter  of  attorney  as  witnesses  to  the  execution  therect 
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Power  of  Atiomey  to  distrain  for  RenU 
Know  all  men,  &c^  that  I,  A.  B.>  of,  &c.»  for  divers  Appointment 
good  causes  and  coDsiderations  me  hereunto  moving,  of  an  attorney, 
have  nominated,  constituted,  and  appointed,  and,  &c., 
C.  D.,  of)  &c.,  and  £.  F.,  of,  &c.,  jointly  and  seve- 

by  the  said  A.  B.,  are  of  this  deponent's  and  of  the  said  A. 
B.'s  own  proper  handwriting. 

Sworn  at,  &c.,  before  me,  O.  P», 
Mayor  o£  '  ,"  &c. 

An  affidavit  of  the  debt  should  be  made  and  annexed  to  Affidavit  of 
the  power  of  attorney  :  debt. 

•*  England  (to  wit.) — A.  B.,  of,  &c.,  in  the  county  of  S., 
^^idow,  maketh  oath  and  saith,  that  Messrs  H.  and  M.,  of 
Portland,  in  the  province  of  ,  in  North  America,  mer- 

chants and  copartners,  are  justly  and  truly  indebted  unto 
this  deponent  in  the  sum  of,  &c.,  for,"  &c. 

A  certificate  should  be  given  by  the  chief  magistrate  of  Certificate  by 
the  dty  or  town,  with  the  seal  of  office  affixed,  a^d  annexed  a  magistrate, 
to  the  affidavits,  after  this  form :    . 

"  To  all  to  whom  these  presents  shall  come,  I,  0*  P., 
mayor  of,  &c.,  in  that  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  called  England,  in  pursuance  of  an  act 
of  Parliament  made  and  passed  in  the  5th  year  of  the  reign 
of  his  late  Majesty  King  George  II.,  intituled,  *  An  act  for 
the  more  easy  recovery  of  debts  in  his  Majesty's  planta- 
tions and  colonies  in  America,'  hereby  certify,  that,  on  the 
day  of  the  date  hereof,  personally  came  and  appeared  before 
me,  A.  B.  and  L.  M.,  tibe  deponents  respectively  named  in 
the  annexed  affidavits,  being  persons  well  known  and  of 
good  credit,  and  by  solemn  oaths  which  the  said  deponents 
then  respectively  took  before  me  upon  the  holy  Evangelists 
of  Almighty  God,  did  respectively  solemnly  and  sincerely 
declare,  testify,  and  depose  to  be  true,  the  several  matters 
and  things  named  and  contained  in  the  said  annexed  affida- 
vits. In  faith  and  testimony  whereof,  I,  the  said  mayor,  have 
caused  the  seal  of  the  office  of  mayor  of  the  said  city  of,  &c., 
to  be  hereunto  put  and  affixed ;  and  the  deed-poll  or  letter 
of  attorney  mentioned  and  referred  to  in  and  by  one  of  the 
said  affidavits  to  be  hereunto  also  annexed.  Dated  at  the 
Guildhall,  in  the  ssdd  city  of,  &c.,  the  day  of 

1840." 
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Towiter. 


To  make 
di4tre». 


rallyy  my  tme  and  lawM  attorney  and  attorneyi^  for 
me  and  in  my  name,  f^aoe^  and  stead,  jointly  or  se- 
'  verally  to  enter  into  and  upon  aU  that  messuige  or 
tenement*  farmlands,  heredilamenta,  and  prenuiei, 
sitoaie  and  being  in  the  parish  of,  fte,  in  the  eoantj 
aforesaid,  and  now  in  the  tenure  or  ooenpation  k 
G.  H.,  his  under-tenants  or  assigns,  and  held  by  him 
of  me  at  and  under  the  yearly  rent  of  L.  ;  and 

to  make  or  cause  to  be  made  one  or  more  distreas  or 
distresses  of  all  or  any  bay,  com,  gcxxls,  <^attds, 
beasts,  sheep,  or  other  ejects  or  things  whatsoever, 
standing,  lying,  and  being  in  and  upon  the  sud  de- 
mised premises,  or  any  part  thereof,  for  all  snch  rent 
or  rents  that  was,  or  were,  and  now  is  doe  and  owing 
to  me,  to  Michaelmas-day  last  past,  for  or  on  account 
of  the  said  premises,  or  any  part  thereof;  and  such 
distress  or  distresses,  when  made  or  taken*  lor  me 
and  on  my  behalf  to  hold,  detain,  and  keep^  until 
payment  and  satisfaction  to  be  made  to  me  for  aD 
such  rent  due  and  in  arrear  to  me,  and  all  costs  and 
charges  of  making  such  distress ;  and  in  case  of  non- 
payment thereof  within  the  time  limited,  after  snch 
distress  m^de,  by  the  laws  now  in  force,  to  appraise, 
sell,  and  dispose  of  the  same,  or  cause  the  same  to  be 
appraised,  sold,  and  disposed  of  according  to  law,  I 
the  said  A.  B.  giving  and  granting  unto  my  said  at- 
torneys and  attorney,  jointly  and  sevendly,  full  power 
.   and  authority,  for  me  and  in  my  name  and  on  my 
behalf,  to  do  or  cause  to  be  done  all  such  aets,  mat- 
ters, and  things  whatsoever,  touching,  concerning,  or 
in  anywise  relating  to  the  said  premises,  as  fully,  to 
all  intents  and  purposes  whatsoever,  as  I  the  said  i> 
B.  might  or  could  do,  in  my  own  proper  person,  io 
Katification.    casc  these  presents  had  not  been  made.     And  what- 
soever my  said  attorneys  or  attorney,  or  either  of 
them,  shall  lawfully  do  or  cause  to  be  done  in  or 
about  the  premises,  I  hereby  for  myself,  my  heirB, 
executors,  and  administrators,  agree  to  allow,  ratify* 
and  confirm.    In  witness,  &c. 


and  sell. 


General 
graut. 
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To  receive  a  Legacy • 
To  all  to  whom,  &c.,  I,  C.  D.,  of,  &c.,  send  greet- 
ing. 

Whereas  \reeiie  the  will,']  And  whereas  the  said  Reciui. 
£.  F.  hath  proved  (he  said  wiU,  and  I  the  said  C.  D. 
have  sealed  such  general  release  to  the  said  £.  F.  as 
by  the  said  will  U  directed,  and  left  the  same  in  the 
hands  of  my  attorneys  hereinafter  named,  to  be  deli- 
vered to  the  said  £•  F.  on  payment  of  the  said  sum 
o(  &c.  Now  know  ye,  that  I,  the  said  C.  D.,  have  Appointment. 
made,  ordained,  constituted,  deputed,  and  appointed, 
and  by  these  presents  do  make,  ordain,  constitute, 
depute,  and  appoint  I.  £.,  of  and  I.  &,  of 
my  true  and  lawful  attorneys  and  attorney,  jointly 
aod  severally,  for  me  and  in  my  name,  and  for  my 
use,  to  ask,  demand,  sue  for,  recover,  and  receive  of 
and  from  the  said  £•  F.,  or  such  other  persons  to 
whom  it  doth,  shall,  or  may  belong  to  pay  the  same, 
the  said  legacy  or  sum  of  L«1000,  so  given  and  be- 
queathed to  me,  the  said  C.  D.,  by  the  said  A.  B.,  in 
and  by  her  said  will  as  aforesaid,  together  with  any 
interest  which  may  be  due  for  the  same ;  and  upon 
receipt  thereof  by  my  said  ahorneys,  or  either  of 
them,  to  deliver  the  said  general  release  so  sealed 
as  aforesaid,  or  to  give  such  other  discharge  as  shall 
be  sufficient ;°  I  hereby  ratifying,  allowing,  and  con- 
firming, and  promising  and  agreeing,  at  all  times, 
and  from  time  to  time,  to  ratify,  allow,  and  confirm 

"  Here  may  be  added,  "  And  on  non-payment  of  the  said  ^°  aon-pay- 
jegacy  or  sum  of  L.  ,  or  any  part  thereof,  or  of  any  ^^*  Jj"/"^**" 

interest  due  in  respect  thereof,  to  commence  and  prosecute, 
for  me  and  in  my  name,  all  such  remedies,  suits,  and  means, 
for  recovering  and  receiving  the  same,  as  effectually,  to  all 
intents  and  purposes  whatsoever,  as  I  myself  could  or  might 
have  done,  if  personally  present,  and  these  presents  had  not 
been  made ;  and  also,  from  time  to  time,  and  at  all  times,  to 
nominate,  substitute,  and  appoint  any  attorney  or  attorneys 
nnder  them,  the  said,  &c.,  or  either  of  them,  for  all  or  any 
of  the  purposes  aforesaid." 
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Recital  of 
surrender. 


As  to  admit- 
tance by  at- 
torney. 


Another 
form. 


all  and  whatsoever  my  said  attorneys,  jointly  or  se- 
parately, shall  lawfully  do,  or  cause  to  be  done  io 
the  premises.     In  witness,  &e. 

Power  of  Attorney  to  take  Admittance  of  Copjf- 

hold  LandSy  and  to  surrender,"^ 

To  all  to  whom,  &c.,  I,  A.  B.,  send  greeting: 

Whereas  R.  D.  and  £.  his  wife,  on  the 

1 840,  did  surrender  into  the  hands  of  the  lord  of  the 

manor  of  C,  in  the  county  of  S^  according  to  the 

custom  of  the  same  manor,  one  close  of  land,  &Cn 

'  The  lord  is  not  oorapellabie  to  admit  l^e  copyholder  by 
attorney,  as  fealty  cannot  be  sworn  by  attorney ;  yet  if  he 
do  so  admit,  the  admittance  will  be  good.  A  surrender  may 
be  by  attorney,  without  a  special  custom ;  but  a  purchaser 
is  not  obliged  to  accept  such  surrender.     Ante,  205. 

^  Another  form  to  take  admission,  (see  9th  Geo.  I.,  c. 
29,  81  :) — "Know  all  men,  &c.,  that  I,  A.  B.,  of,  &c, 
(eldest  son  and  heir,  &c.,)  [as  the  case  may  &e,]  one  of  the 
customary  or  copyhold  tenants  of  the  manor  of,  &c.,  accord- 
ing to  the  custom  of  the  said  manor,  haTC  made,  ordained,  de- 
puted, constituted,  and  appointed,  and,  &c.,  my  true  and 
lawful  attorney,  for  me,  the  said  A.  B.,  and  in  my  nam^* 
place,  and  stead,  to  appear  at  the  next  general  or  special 
court-baron  to  be  bolden  for  the  said  manor  of  ,  or  « 

any  other  subsequent  court«baron,  to  be  holden  for  the  saiu 
manor ;  and  then  and  there,  for  me  and  for  my  sole  use  and 
benefit,  to  pray  admittance  unto,  and  be  admitted  tenant  ot 
all,  &c.,  to  the  end,  intent,  and  purpose  that  I,  the  said  A. 
B.,  my  heirs  and  assigns,  may  hold  the  same  by  w^y** 
court-roll,  at  the  will  of  the  lord,  according  to  the  custom  o: 
the  said  manor,  by  the  rents,  duties,  and  services  therefore 
due  and  of  right  accustomed ;  and  for  me  and  in  my  beba^* 
to  pay  all  such  lines,  dues,  and  moneys,  as  shall  tfaeo  ao" 
there  be  payable  for  or  by  reason  of  sudi  admittance;  ^ 
generally  for  me,  the  said  A.  B.,  and  in  my  name,  to  do 
and  execute  all  and  every  such  acts  and  things  as  shall  or 
may  be  necessary  and  requisite  for  procuring  me,  the  said 
A.  B.,  to  be  admitted  a  copyhold  or  customary  tenant  ot 
the  said  manor,  as  ^ly  and  effectnally,  to  all  intents  and 
purposes  whatsoever,  as  I,  the  said  A.  B.,  oould  ormig^t  do 
if  I  were  personally  present ;  I  hereby  promising  and  agT«« 
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contaiDing  by  estimation,  &c.,  lying  in  W.,  in  the 
said  coanty,  and  holden  by  copy  of  court-roll  of  the 
said  manor  by  the  yearly  rent  of  L.  to  the 

use  and  behoof  of  me,  the  said  A.  B.,  and  my  heirs  for 
ever,  according  to  the  custom  of  the  said  manor ; 
subject  nevertheless  to  a  condition  for  making  void 
the  same,  if  the  said  R.  D.  and  £.  his  wife  should 
pay  unto  the  said  A.  B.  the  sum  of  L.  ,  on  a 

day  long  since  past.     And  whereas  the  said  sur-  And  that  timt 
render  was  made  unto  the  said  A.  B.  in  trust  for  the  f""«nder  was 
dean  and  chapter  of  the  cathedral  church  of,  &c.,   '  ^ 
and  the   moneys  thereypon    lent  were  the  proper 
moneys  of  the  said  dean  and  chapter,  and  the  condi- 
tion of  the  said  surrender  is  not  yet  performed  : 
Now,  know  ye,  that  I,  the  said  A.  B.,  in  discharge  Appoiatmeut 
and  performance  of  the  trust  so  in  me  reposed  as  of i.w. tore- 
aforesaid,  at  the  request  and  by  the  direction  of  the  ce»vea<i°"«- 
said  dean  and  chapter,  do  by  these  presents  make, 
depute,   constitute,  authorize,  and  appoint  I.  W.,  of 
the  city  of,  &c.,  in  the  county  afor-esaid,  gent.,  my 
true  and  lawful  attorney,  for  me  and  in  my  name, 
place,  and  stead,  to  pray  for,  and  to  receive,  have, 
and  take  admittance  of  and  from  the  lord  of  the 
manor  of  C.  aforesaid,  or  his  steward  of  his  court 
there,  of,  in,  and  to  the  said  several  closes  of  land 
and  premises  before-mentioned,  with  the  appurten- 
ances, according  to  the  custom  of  the  manor  afore- 
said ;  and  at  any  time  after  such  admittance  so  had 
and  taken,  to  surrender'  Into  the  hands  of  the  lord 

ing  to  repay  unto  my  said  attorney  all  such  sum  and  sums  of 
money,  costs,  charges,  and  expenses,  as  he  shall  be  required 
to  pay,  or  shall  sustain,  or  be  put  unto  in  the  execution  of 
the  trusts  hereby  in  him  reposed,  or  the  matters  and  things 
aforessdd,  or  any  of  them.     In  witness,"  &c- 

'  A  power  of  attorney  to  surrender  copyhold  premises  may  The  form  of 
he  in  the  following  form : — "  To  surrender  into  the  hands  of  *  power  to 
the  lord  or  lords,  lady  or  ladies,  of  the  said  manor  of,  &c.,  ac-  surrender, 
cording  to  the  custom  of  the  same  manor,  all,  &c.,  to  the  use, 
f^G*  according  to  the  custom  of  the  same  manor,  and  the  true 
iiitent  and  meaning  of  a  certain  indenture,  bearing  or  intend- 
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of  the  said  manor  all  the  said  several  closes  of  land 
and  premises,  with  the  appurtenaDceSy  to  the  use  aod 
behoof  of  such  person  or  persons,  and  their  hon,  is 
the  said  dean  and  chapter  shall  nominate  or  appoint 
And,  farther,  to  perform  and  execute  any  act  or 
thing  necessary  or  expedient  to  be  done,  in  or  about 
such  admittance  and  surrender  as  aforesaid,  as  folly 
and  amply  as  I,  the  said  A.  B.,  might  or  could  do 
in  my  own  person.     In  witness,  &c 

To  receive  the  distributive  Share  of  an  Intestates 

Estate, 
To  all,  &c.,  I,  A.  B.,  of,  &c.,  send  greeting. 

Recital.  Whereas,  I.  C,  late  of  departed  this  life  the 

day  of  intestate,  and  I,  the  said 

as  one  of  her  brothers,  and  next  of  kin,  am  entitled 
to  a  distributive  share  of  the  personal  estate  of  my 

Power.  said  sister :  Now,  know  ye,  that  I,  the  said  A.  B^ 

have  made,  &c.,  and  by  these  presents  do  make,  &Cn 
I.  W.  of,  &c.,  my  true  and  lawful  attorney,  for  me 
and  in  my  name  to  sue  for,  ask,  demand,  recover, 
and  receive  of  and  from  I.  C,  to  whom  letters  of  ad- 
ministration  of  the  personal  estate  and  effects  of  the 
said  intestate  have  been  recently  granted,  or  other 
the  person  or  persons  paying  or  distributing  the  same, 
all  such  distributive  share  of  the  personal  estate  and 
effects  of  my  said  sister,  to  which  I  am  by  law  en- 
titled. And  upon  receipt  thereof,  acquittances  aad 
other  legal  discharges  for  me  and  in  my  name  to  give 
to  the  said  I.  C,  or  other  person  or  persons,  for  what 

ed  to  bear  even  date  Trith  these  presents,  and  made  or  ex* 
pressed  to  be  made  between,  &c. ;  and  for  me  and  in  my  vud^ 
to  do  and  execute  all  and  every  stich  acts  and  things  as  sM 
be  needful  and  requisite  for  making  and  perfecting  such  soT' 
render  as  aforesaid,  and  for  procuring  him,  the  said  (purckti' 
er,)  his  heirs  or  assigns,  to  be  admitted  to  the  said  copyhoU 
or  customary  premises  accordingly,  as  fully  and  ^eetnally)  to 
all  intents  and  purposes  whatsoever,  as  I,  Uie  said  A.  B.,  cooH 
or  might  do  if  I  were  personally  present  and  dad  the  same,  I 
hereby  ratifying,  &c.     In  witness,  &c. 
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my  said  attorney  shall  receive ;  and  to  make  any  agree- 
ment of  composition  for  my  said  distributive  share 
of  my  said  sister's  personal  estate,  or  for  any  other 
matter  or  thing  due  to  me  from  her  estate ;  and  what- 
soever my  said  attorney  shall  do,  or  cause  to  be  done, 
inand  about  the  premises,  I  do  hereby  ratify  and  con- 
firm, and  agree  to  ratify  and  confirm  the  same,  to 
all  intents  and  purposes  whatsoever.    In  witness,  &c. 

To  demand  Rent,  and^  on  default  of  Payment^  to 

re-enter y  according  to  a  Proviso  for  such  Re-entry 

in  a  Lea^e. 

To  all,  &;c.     Now,  know  ye,  &c.,  that,  &c. 

To  demand  and  receive,  of  and  from  J.  L.,  of,  &c., 
on,  &c.,  at,  &c.,  situate,  &c.,  the  sum  of  L.  ,  of 

lawful  money  of  Great  Britain,  which  will  become 
due  unto  me,  the  said  F.,  from  the  said  J.  L.,  on  the 
said,  &c.,  for  one  half-year's  rent  for  the  said  mes- 
suage, lands,  and  tenements,  with  their  appurten* 
ances,  which,  by  an  indenture  of  lease,  bearing  date 
the  day  of  in  the  year  of  our  Lord  were 
by  the  said  A.  B.  demised  unto  the  said  J.  L.,  for  a 
certain  term  of  years  yet  unexpired.  And  in  default 
of  payment  of  the  said  sum  of  L.  ,1  give  and 

grant  unto  my  said  attorney  full  power  and  authority 
to  enter  into  and  upon  the  said  messuage  and  pre- 
mises, and  of  the  same  for  me,  and  in  my  name  and 
stead,  to  take  possession,  to  the  intent  that  the  said 
indenture  of  lease  may  become  void,  according  to  a 
certain  proviso  for  that  purpose  therein  contained. 
And  further,  to  execute  and  perform  all  things  requi- 
site and  necessary  to  be  done  in  and  about  the  execu- 
tion of  these  presents,  according  to  the  true  intent 
and  meaning  thereof.     In  witness,  &c. 

Power  of  Attorney  to  vote  in  the  choice  of  Assignees. 

Know  all  men  by  these  presents,  that  I,  A.  A.,  of.  Power. 
&c.,  one  of  the  creditors  of  B.  B.,  against  whom  a 
fiat  of  bankruptcy,  under  the  hand  of  the  Lord  High 
Chancellor  of  Great  Britain,  hath  been  awarded  and 
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issued,  have  made,  ordained,  constituted,  and  appoiot- 
ed,  and  by  these  presents  do  make,  ordain,  consti- 
tute, and  appoint  C.  C,  of,  &c^  my  true  and  lawfot 
attorney,  for  me  and  in  my  name,  place,  and  stead, 
to  appear  before  the  commissioners  in  and  by  the  said 
fiat  named  and  authorized,  or  the  major  part  of  theiD> 
at,  &c.,  or  elsewhere,  at  the  days  and  times  appointed 
in  the  London  Gazette,  for  the  choice  of  assignees  of 
the  estate  and  effects  of  the  said  B.  B.,  and  then  and 
there,  for  me  and  in  my  name,  to  consent  with  whom 
the  moneys  to  be  received  from  time  to  time,  amount- 
ing to  the  sum  of  L.  and  upwards,  out  of  the 
said  bankrupt's  estate  and  effects,  shall  remsdn  until 
the  same  be  divided.     And  also,  for  me  and  in  my 
name,  to  vote  in  the  choice  of  one  or  more  assignee 
or  assignees  of  the  said  bankrupt's  estate  or  effects. 
And  also,  in  case  that  I,  the  said  A.  A.,  should  happen 
to  be  chosen  assignee  under  the  said  commission 
against  the  said  B.  B.,  then,  as  my  said  attorney,  and 
for  me  and  in  my  name,  to  accept  the  said  trust; 
and  further,  to  act,^  do,  and  perform  all  and  whatso- 
ever shall  be  needful  and  requisite  to   be  done,  in, 
about,  or  concerning  the  preniiises.     And  I  do  herehy 
ratify,  confirm,  and  allow  all  and  whatsoever  my  said 
attorney  shall  lawfully  do,  or  cause  to  be  done  for 
me,  by  virtue  of  these  presents,  and  of  the  power  and 
authority  hereby  to  him  by  me  given.     In  witness, 
&c.' 
Affidavit  of             Affidavit  of  the  execution  of  the  above  power  of  attor- 

the  execution  ney  ; «  T.  H.,  of,  &c.,  maketh  oath,  that  he  was  present  and 

©f  power.         ^^  g^^  ^  ^^  ^f^  ^^^  ^^^  gjgjj^  g^^  and  as  his  act  and  deed 

deliver  the  power  of  attorney  hereunto  annexed ;  and  that  tie 
nume  A.  A.,  subscribed  against  the  seal  of  the  said  power  of 
attorney,  is  the  proper  handwriting  of  the  said  A.  A. ;  »«i 
that  the  names  of  this  deponent  and  of  D.  D.,  subscribed  to 
the  said  power  of  attorney  as  witnesses  to  the  execution 
thereof,  are  of  this  deponents  and  of  the  said  D.  D.'sown 
proper  respective  handwriting. 

Sworn  at  A.,  in  the  county  of  B.,  the,  &c.,  1 
before  me,  A.  B.,  / 

184  Master  Extraordinary  in  Chaaoerr. 
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*  OBSERVATIONS  ON  POWERS  OF  ATTORNEY. 

It  will  be  necessary  to  make  but  very  few  obeerva^  How  giTen., 
tions  on  this  head.  An  attorney  may  be  appointed 
by  parol ;  but  as  a  deed  is  necessary  in  those  cafes 
where  it  is  intended  to  give  the  attorney  power  to  do 
any  act  under  seal/  or  to  deliver  seisin,"  it  is  the  ge- 
neral, and  certainly  an  advisable  practice,  to  make  the 
appointment  by  deed  in  all  cases. 

Persons  who  are  disqualified  from  acting  in  their 
own  capacity,  as  infants  and  femes  covert,  may  yet 
act  as  agents  for  others.^ 

A  power  of  attorney  is  in  general  revocable  by 
the  party  giving  it  at  any  time,  and  without  the  as- 
sent or  even  the  knowledge  of  the  attorney  r  but 
where  the  appointment  forms  part  of  a  security,  or 
is  otherwise  united  with  some  interest  in  the  person 
to  whom  or  in  whose  favour  it  is  given,  it  cannot  be 
revoked  -without  the  assent  of  such  person  ;*  and 
where  the  appointment  is  under  seal,  it  can  be  re- 
voked only  by  deed.^ 

The  extent  of  the  attorney's  power  cannot  be 
greater,  or  of  longer  duration,  than  that  of  his  prin- 
cipal, and,  consequently,  he  can  do  nothing  after  the 
death  of  the  latter,  which  is  necessarily  a  revocation, 
or  rather  a  determination  of  the  power.' 

«  White  V,  Ciiyler,  6  T.  R.  176 ;  Berkley  v.  Hardy,  8 
I>owl.  and  R.  102. 

»  Co.  Litt.  52  b. 

"  Co.  Litt.  52  a;  Emmerson  v.  Blondell,  1  Esp.  142; 
CromweU  v,  Hyreon,  2  Esp.  511 ;  Aaderson  v.  Sanderson, 
2  Stark.  N.  P.  C.  204. 

*  5  B.  and  C.  355. 

«  Walsh  ».  Whitcomb.  2  Esp.  565 ;  Watson  v.  King,  4 
Camp.  272 ;  Hodgson  r.  Anderson,  3  Barn,  and  C.  842 ; 
Gaussen  v.  Mortwi,  10  Barn,  and  C.  731 ;  Bromly  v.  Hol- 
land, 7  Ves.  28. 

7  Jarm.  Byth.  vol.  y.  150. 

•  Lepard  ».  Vernon,  2  Ves.  and  B.  51 ;  Watson  v.  King, 
4  Camp.  272;  S.  C.  Stark.  121 ;  Co.  Litt.  52  b. 
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Where  two  or  more  persons  concur  in  the  appoiot- 
ment  of  an  attorney,  each  of  them  has  the  power  of 
revoking  the  appointment,  even  without  the  consent 
of  the  other.* 

It  is  a  general  rule,  that  no  one  can  take  any  thing 
under  a  deed,  except  by  way  of  remainder,  who  is 
not  a  party  to  it ;  but  it  is  the  custom  to  appoint 
persons  attorneys  to  deliver  or  receive  seisin  in  a 
feoffment,  without  making  them  parties  to  the  deed 
of  feoffment;  and  though  such  appointments  are 
stated  by  Lord  Coke  to  be  bad,»  there  are  decisions 
in  their  favour ;  and  there  is  no  doubt  but  that  they 
would  be  now  considered  valid. 

A  subsequent  power  will  be  considered  a  revoca- 
tion of  a  previously  existing  power  relative  to  the 
same  matters,  unless  it  should  clearly  appear  that  the 
attorney  appointed  by  the  subsequent  power  is  in- 
tended to  act  conjointly  with,  and  not  instead  of  the 
one  first  appointed.* 

It  has  been  elsewhere  noticed,  that  an  attorney 
executing  a  deed  for  his  principal  must  do  so  in  his 
principal's,  and  not  in  his  own  name ;  ante^  p.  3  and 
116. 

An  authority  to  do  any  act  implies  an  authority 
to  do  every  other  act  which  is  incident  to  it,  or  ne- 
cessary to  its  performance  ;*  but  with  its  qualifica- 
tion it  may  be  stated  as  a  universal  proposition,  that 
an  attorney  has  no  powers  beyond  those  actually 
given  him  by  the  terms  of  his  appointment*  and  with 
which  he  must  act  in  strict  accordance.*  Thus  where 
the  power  authorizes  two  persons  to  act  jointly,  the 
acts  of  one  alone  would  be  invalid ;'  and  where  a 
power  is  given  to  receive  and  recover  all  moneys,  and 

■  Briatow  v.  Taylor,  Stark.  50. 
•»  Jarm.  Byth.  vol.  v.  150. 

•^  White  r.  Cuyler,  6  T.  R.  176 ;  Berkley  i;.  Hardy,  8 
Dowl.  102;  5  B.  and  C.  355. 
d  RandaU  v,  Harvey,  2  H.  Bl.  610. 
•  Parker  v.  Kett,  1  Salk.  95. 
^  Gutherie  r.  Armstrong,  5  B.  and  A.  628. 


PO^R^BB  OF  ATTOBNBT.  589 


1 


tocompofliidy  dmcharge,  and  give  releases,  the  attor- 
ns is  not  thereby  antborized  to  n^otsate  or  indorse 
bills  in  the  name  of  his  prtncipal>  even  though  his  do* 
ing  so  might  be  in  fbrtherance  of  the  objects  of  his 
affpmDtmeati'  but  where  the  power  authorizes  the 
attorney  to  deliver  seisin  of  premises,  according  to 
the  form  and  effect  of  the  deed  of  feoffment,  the  livery 
is  good,  though  not  made  on  the  day  of  the  execu- 
tion of  such  deed.^ 

A  general  power  to  an  attorney  to  receive  moneys 
authorizes  him  to  receive  a  legacy.* 

A  party  will  not  be  entitled  to  receive  dividends 
on  stock  under  an  ordinary  power,  but  a  power  for 
that  purpose  must  be  obtained  from  the  Bank  of 
England. 

K  a  power  is  given  to  more  than  two  to  act 
jointly  and  sevendly,  one  only,  or  the  whole  number, 
must  concur  in  any  act  ;^  but  the  act  of  two  would 
be  considered  neither  joint  nor  several,  unless  the 
power  was  given  to  "  any  of  them.*^ 

The  accountant-general  of  the  Court  of  Chancery, 
and  most  other  public  officers,  themselves  prepare 
the  powers  of  attorney  upon  which  they  are  to  act ; 
and  care  should  be  taken  to  follow  exactly  the  direc- 
tions given  for  verification  of  the  signatures,  and  for 
the  affidavits  required  from  the  attesting  witnesses. 

Where  a  power  of  attorney  is  transmitted  to  the 
East  Indies  to  recover  a  debt  due  to  a  person  resi- 
dent in  London,  it  should  be  accompanied  by  affida- 
vits by  the  creditor,  and  some  third  person  verifying 
the  debt;  which  affidavits  should  be  sworn  before 
the  mayor,  whose  signature  should  be  certified  by  a 
notary-public  and  the  assistant  secretary  of  the  com- 
pany ; — this  certifies  that  such  notary  is  a  public  no- 

*  Murray  v.  the  East  India  Company,  5  B.  and  A.  204. 
^  Roe  dem.  Heale  v.  Rashlegh,  3  B.  and  A.  156. 

*  Carr  v.  Eastbrook,  2  Cox,  390. 
»  Co.  Litt.  181  b. 

*  Gutherie  v.  Armstrong,  5  Bam.  and  Aid.  628. 
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tary  practising  in  London*  For  these  forms,  see 
Chitty's  Commercial  Law,  vol.  iv.  p.  30.  In  order  to 
avoid  the  necessity  of  having  more  than  one  affidavit, 
the  person  deposing  to  the  ftict  of  the  debt  being  due 
shoold  be  one  of  the  attesting  witnesses  to  the  power 
of  attorney,  and  should  make  the  affidavit  of  its  exe- 
cution. 

Where  a  power  is  intended  to  be  used  in  the  United 
States,  the  person  executing  it  should  attend  at  the 
office  of  the  Consulate,  (which,  in  London,  is  near 
Bishopsgate  Church,)  where  the  execution  will  be 
duly  authenticated ;  but  if  this  be  impracticable,  the 
party  should  produce  the  power  in  the  presence  of  a 
notary-public,  and  two  other  persons,  and  the  notary 
will  attest  it  by  an  act  in  the  usual  way.  The  pa- 
pers should  then  be  taken  to  the  Consulate's  office  of 
the  States,  (at  the  nearest  port,)  where  the  necessary 
authentication  of  the  notary's  act  may  be  obtained. 
If  the  power  is  to  be  used  in  the  United  States  only, 
no  stamp  will  be  requisite. 


CHAPTER  XXXI. 


ON  THE  PROTECTORATE. 

After  the  able  way  in  which  the  provisions  of  the 
3d  and  4th  William  IV.,  c.  74,  have  been  handled, 
the  editor  feels  that  he  should  be  guilty  of  little 
short  of  presumption,  were  he  to  attempt  to  add  any 
thing  of  his  own  on  the  subject ;  nor  is  it  possible, 
within  the  compass  allowed  in  a  work  of  this  cha- 
racter, to  give  any  thing  like  a  general  view  of  what 
has  been  written  on  the  subject ;  but  he  trusts  that 
the  illustrative  tables,  and  few  explanatory  notes 
which  he  has  prepared,  with  a  view  of  assisting  the 
practitioner  in  the  application  of  those  provisions  of 
the  act  which  more  immediately  relate  to  the  office 
of  Protector,  will  not  be  found  altogether  unaccept- 
able. 

It  is  important,  in  using  the  following  tables, 
that  the  reader  should  bear  in  mind  the  definitions 
of  the  word  "  Settlement,"  as  used  in  this  act  of  Par- 
liament. It  is  defined,  in  the  Ist  section,  to  be  an^ 
"  assurance,  whether  by  deed,  will,  act  of  Parliament, 
or  otherwise,  by  which  lands  are  or  shall  be  entailed 
or  agreed,  or  directed  to  be  entailed ;"  and  by  the 
same  section  it  is  provided,  that  an  appointment  un- 
der a  power  shall  be  considered  part  of  the  settle- 
ment creating  the  power,  and  that  the  death  of  the- 
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testator  shall  be  considered  the  date  of  a  settlement 
made  by  will,  a  provision  which  is  consistent  with 
the  general  law  of  wills,  as  altered  by  the  Ist  Yictoria, 
c  26.     The  person  who,  under  the  permanent  pro- 
visions of  the  act,  will  be  entitled  to  the  protector- 
ship, is  pointed  out  in  the  second  table ;  but  as  the 
act  contains  particular  provisions,  made  out  of  re- 
spect to  vested  rights,  which,  for  some  years  to 
come,  will  in  many  instances  interfere  with  those  of 
a  permanent  nature,  it  will  be  necessary,  before  resort- 
ing to  that  table,  to  ascertain  whether  any  one  may 
be  in  existence,  who,  under  the  temporary  danses, 
may  be  entitled  to  the  office  of  protector.     To  faci- 
litate this  inquiry,  the  editor  has  attempted,  in  the 
first  table,  to  point  out  who  may  be  so  entitled. 
Should  the  temporary  provision  not  point  out  any 
protector,  then  resort  must  be  had  to  the  permanent 
provision ;  and  it  may  be  noticed,  that,  in  cases 
where  there  is  no  protector,  owing  either  to  the 
death  of  any  party,  or  the  fact  of  none  having  e?er 
been  in  existence,  the  tenant  in  tail  has  in  himself 
all  the  powers  that  he  would  have  had  if  a  protector 
was  in  existence,  and  assented  to  his  acts. 

Table  I. 
Person  who         |^*    Where  an  estate  created  by  the  same  settle- 
bwm  tenant     ^^^^  ^  the  estate  tail  was  originally  assigned  prior 
to  the  precipe,  to  1834,  if  the  present  owner  of  it  (whether  the  ori- 
ginal assignee  or  not)  would  have  been  the  person  to 
make  a  tenant  to  the  precipe,  had  the  act  not  passed, 
he  shall  be  the  protector,  sect.  29* 

2dy  Where  the  estate  tail  was  created  prior  to 
1834,  out  of  a  remainder  or  reversion,  the  persoD 
who,  if  this  act  had  not  passed,  would  be  entitled  to 
make  a  tenant  to  the  precipe^  shall  be  protector* 
sect.  30. 

3c?,  The  person  who,  in  respect  of  an  estate  cre- 
ated by  a  settlement  made  prior  to  28th  August 
1833,  would  be  the  person  to  make  a  tenant  to  the 
precipe,  shall,  notwithstanding  he  may  be  a  bare 
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trustee,  be  protector  of  an  estate  tail  created  by 
it,  sect.  31. 

Lands  were  settled,  prior  to  28th  August  1833, 
Upon  A.  for  life,  upon  trusts  remainder. 

To  B.  for  life  remainder. 

To  C.  in  tail. 

A.  is  the  protector,  sect.  31. 


Under    a   settlement  made  prior  to  January  1, 
1834,  lands  were  settled. 

Upon  A.  for  life  remainder. 

To  B.  for  life  remainder. 

To  C.  in  tail. 

A.,  prior  to  1  st  January  1 834,  conveyed  his  estate  to  D. 
D.  or  his  assignee  is  the  protector,  sect.  29« 


A  testator  who  died  prior  to  1834  devised  lands  to 
A.  for  life  remainder* 

To  C.  in  fee. 

C,  in  1833,  settles  his  remainder  on  himself  for  life, 
remainder  to  D.  in  tail.    A.  is  protector,  sect  30. 


If  there  should  be  no  protector  under  the  forego* 
ing  provisions,  then  it  should  be  ascertained  whether 
there  is  any  one  in  exifitenoe  having  the  qualifications 
mentioned  in  the  following  table,  going  through  them 
in  the  order  there  named. 

Table  II. 

The  following  are  the  estates  to  the  ownership  of  Esutes  con- 
wbich  the  office  of  protector  is  annexed  by  the  sta-  ^^'S*?  ***• 

.    .  •  •'  right  to  prO' 

lute  : —  tectowhip. 

An  estate  for  years  determinable  on  a  life  or  lives 
— an  estate  pur  autre  vie — an  estate  for  life — an 
estate  by  the  courtesy,  in  respect  of  the  estate  tail  ;* 
but  the  protectorship  is  not  annexed  to  those  estates, 
unless  they  were  created,  or  (in  the  case  of  a  ten- 

*  From  the  cases  of  Re  Blewitt,  3  M.  and  E.  250,  and 
Re  Wood,  3  M.  and  Cr.  266,  it  would  appear  that  a  tenant 
in  tail  in  possession  is  not  the  protector  of  an  estate  tail  in 
remainder. 
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ancy  by  courtesy)  exist  in  respect  of  an  estate  creat- 
ed, by  the  same  settlement  as  the  estate  tall. 

1^^,  The  persons,^  if  any,  who  may  have  been 
appointed  protectors,  either  by  the  settler  himself, 
or  by  some  other  person,  under  a  power  for  that 
purpose,  contained  in  the  settlement,  sect.  32.    If 
no  such  protector  should  be  in  existence,  then, 

2d,  A  tenant  by  the  'courtesy,  in  respect  of  the 
estate  tail  intended  to  be  barred,  or  in  respect  of 
any  prior  estate  created  by  the  isame  settlement  as 
that  estate  tail.  This  right  continues,  though  the 
party  charges,  or  even  absolutely  parts,  with  his  estate. 

3d,  The  person  who  is  (or  who,  but  for  the  trans- 
fer of  his  estate,  would  have  been)  the  owner  of  the 
first  existing  estate  created  by  the  same  settlement 
as  the  estate  tail. 

iV.  B. — This  right  to  the  protectorship  is  personal, 
and  only  extends  to  the  first  taker  of  the  estate;  and 
though  such  estate  might  not  determine  at  his  death, 
but  devolve  upon  his  real  or  personal  representatives, 
or  his  widow,  as  doweress,  or  upon  his  devisee,  none 
of  these  persons  will  be  protectors ;  and  unless  there 
should  be  a  person  qualified  to  be  protector,  in  re- 
spect of  some  subsequent  estate,  the  protectorship 
would  devolve  upon  the  Court  of  Chancery. 

4thy  Where  there  is  more  than  one  prior  estate, 
and  the  owner  of  the  first  estate  is  a  bare  trustee, 
assignee,  devisee,  heir,  executor,  administrator,  dow- 
eress, or  lessee  at  a  rent,  and  therefore  not  qualified 
to  be  protector,  the  person  who  would  be  entitled, 
in  case  such  estate  had  determined,  shall  be  the  pro- 
tector, sect.  28. 

'In  the  case  of  a  married  woman  being  entitled  to 
the  protectorate,  in  respect  of  an  estate  not  s&tkd, 
or  agreed  to  be  settled,  to  her  separate  use,  her  hus- 
band shall  be  protector  jointly  with  her,  sect.  24. 

If  the  estate  conferring  the  right  to  the  protec- 
torate shall  be  vested  in  two  or  more  owners,  then 
each  of  such  owners  shall  be  the  protector,  in  respect 
of  his  undivided  share. 

®  Not  more  than  three  may  be  appointed* 
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The  Court  of  Chancery  is  the  protector  in  the  fol- 
lowing cases : — 

Where  the  protector  is  a  convicted  traitor  or 
felon. 

When  the  protector  named  by  the  settler^  or  un- 
der a  power  given  by  him,  is  an  infant. 

Where  it  is  uncertain  whether  the  protector  named 
by  the  settler,  or  under  such  power,  is  living. 

Where  the  settler  has  excluded  the  owners  of  the 
prior  estates  from  the  protectorate,  and  not  substi- 
tuted a  protector  in  their  place. 

And  in  all  other  cases  where  there  are  prior  es- 
tates sufficient  to  qualify  the  owners  thereof  to  be 
protector,  and  yet  there  shall  be  no  protector. 

Where  the  protector  is  an  idiot  or  lunatic,  whether 
found  so  by  inquisition  or  not,  the  protectorate,  by 
the  33d  section,  is  vested  in  the  Lord  Chancellor,  Lord 
Keeper,  or  other  person  to  whose  care  they  are  en- 
trusted ;  but  in  cases  ^  where  the  interests  of  the 
lunatic  would  be  affected  by  the  exercise  of  the 
powers  of  the  protector,  it  has  been  considered  that 
this  clause  is  not  applicable.*^ 

An  estate  is  vested  in  A.  for  99  years  remainder.  Tenant  for 

To  B.  for  life  remainder,  li^.m/e- 
ToCintail.  '"""^'"• 

B.  is  protector. 


A.  for  life  remainder.  Protector  of  « 

To  B.  in  fee.     B.  settles  his  remainder  upon  C.  for  remainder. 

99  years,  if  he  should  so  long  live 

remainder 
To  D.  for  life  remainder. 

To  C.  in  fee. — C.  is  protector. 

'  Re  Blewitt,  3  M.  and  K.  250 ;  Re  Wood,  3  ]\I.  and  C. 
266. 

'^  For  the  principles  on  which  the  Court  acts  in  the  cha- 
racter of  protector,  see  Re  Blewitt,  3  M.  and  K.  250 ;  Grant 
V.  Yeas,  Re  Yea,  Id.  245 ;  Re  Newman,  2  M.  arid  C.  112. 
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Appointee. 


Courte^. 


Resultiogr 
•state. 


Heir. 


Executor's 
Court  of 
Chuicery. 


An  estate  is  settled  upon  such  uses  as  A.  shall  ap- 
point, in  default  of  appointment,  to  B.  for  life,  re- 
mainder to  C.  in  tail.  A.  appoints  to  D.  for 
life. 

D.  is  protector. 


A.,  a  woman  tenant  in  tail,  died,  leaving  her  husband 
B.  tenant  by  the  courtesy,  and  her  eldest  son  C 
issue  in  tail.  B.  is  the  protector,  sect.  22. 


A.  conveys  an  estate  to  B.  to  the  use  of  C,  after  his 
own  (A.)  death,  remainder  to  D.  in  taiL  An 

estate  for  life  resulting  to  A.,  he  is  protector. 


An  estate  is  settled  on  A.  and  his  heira  during  the 
life  of  B.  remainder  to  D.  for  life 

remainder  to  C*  in  tail.  A.  dies  in  the  life- 
time of  B.,  and  his  estate  descends  to  his  heir. 

D.  is  protector,  sect.  27  and  28. 


Lands  were  settled 

Upon  A.  for  99  years,  if  B.  should  so  loo^  live 
remainder  to  C.  for  life. 

Remainder  to  D.  in  tail. 

C's  estate  for  life  becomes  determined  by  his  death, 
and  A.  dying  during  the  life  of  B.,  lus  term  de- 
scends upon  his  executors. 

The  Court  of  Chancery  is  protector  during  the  re- 
mainder of  B.'s  life ;  but  if  C.  had  survived  An 
C.  would  have  been  the  protector. 


Assignment. 


An  estate  is  limited  to  A.  for  life  remainder. 

To  B.  for  life  remainder. 

To  C.  in  tail.  A.  conveys  his  estate  to  En  a 

stranger.  He  remains  protector ;  but  if  A.  con* 
veys  to  B.,  or  A.'s  estate  is  otherwise  merged  in 
B.'s,  then  B.  is  protector. 
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RECEIPTS- 

RscEiYED,  on  the  day  of  tbe  date  of  the  within-  Receipt  (in- 
written  indenture,  of  and  from  the  within-named  ^*>^>'<>'' 
C.  D.)  the  sum  of  five  hundred  pounds,  being  the  tion-n^ey 
coDsideratton-inoBey  within-mentioned  to  be  by  him  in  »  deed. 
paid  to  me.' 
L500. 

Keceived,  the       day  of,  Sec,  of  and  from  A.  B.,  of,  Receipt  br 
&C.,  the  several  deeds,  papers,  and  writings  mentioned  mortgagor  to 

mortgagee  of 
the  deeds. 
Tbe  acknowledgment  in  the  body  of  the  deed  is  not  As  to  tbe  re- 
cottdusiTe  evidence  of  payment,  (Styl.  462;   1  Ca.  Chan,  lease  part  in 
il9;  Coppin  V,  Coppin,  2  P.  Wms.  290;)  but  where  it  is  ^•J^**^ 
recited  in  the  deed  as  an  antecedent  fact,  it  will  not  be  re-  ™*«*^- 
quisite  to  indorse  a  receipt. 

The  release  in  the  body  of  the  deed  estops  the  vendor  at  Operates  by 
law  from  saying  that  the  purchase-money  remains  unpaid ;  ««top«l- 
but  if  the  indorsed  receipt  is  not  signed,  the  presumption  in 
equity  U  that  the  money  remains  unpaid.     Separate  receipts 
are  generally  indorsed  for  considerations  paid  to  each  party 
receiving,  but  the  same  may  be  included  in  one  receipt,  thus : 
"We,  the  within-named  A.  B.,  C.  D.,  and  E.  F.,  do  hereby  Seyeral consL- 
severally  acknowledge  to  have  had  and  received  of  and  from  derations  ia 
tbe  withm-named  (pt«rcAo««r,)  the  within-mentioned  sums  <»«"««P*- 
^h  &c.,  according  as  the  same  is  mentioned  to  be  paid  to 
^s  severally  by  the  within-written  indenture,  being  injiill  for 
toe  consideration-money  for  tbe  within  hereditaments  and 
premises." 
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gagee^)  &C.9  the  receipt,  &c.,  [or,  if  the  nurnof  has 
been  previously  paidy  say^  '*for  and  in  considention 
of  the  said  sum  of,  &c.,  and  all  interest  due  in  re- 
spect thereof,  having  been  so  fully  paid  and  satis- 
fied as  hereinbefore  mentioned,  the  payment  there- 
of, &c. ;]  and  that  the  same  [was  and]  is  in  foU  pay- 
ment and  satisfaction  of  all  principal,  interest,  and 
other  moneys  due  upon  or  in  respect  of  the  said  in 
part  recited  security,  the  said  {mortgagee)  doth  here- 
by acknowledge,  and  of  and  from  the  same,  &c^ 
doth  acquit,  release,  and  discharge  the  said  {mart' 
gagor,)  his  heirs,  executors,  administrators,  and  as- 
signs, and  every  of  them  for  ever,  by  these  presents; 
he,  the  said  (mortgagee,)  hath,  &&,  and  by  these  pre- 
sents doth  bargain,  sell,  release,  and  quit  claim  unto 
the  said  (mortgagorj)  (in  his  actual  possession,  &c^) 
and  to  his  heirs  and  assigns,  all,  &c^  [tctke  Ae  de- 
scription from  the  mortgage-deed,']  and  the  reversion, 
Htibendum.     &c.,  and  all  the  estate,  &c.     To  have  and  to  hold  the 
said,  &C.,  hereby  released  and  conveyed,  or  intended 
so  to  be,  with  their  and  every*  of  their  appartenaooes, 
unto  and  to  the  use  of  the  said  (mortgagor^  his  heirs, 
and  assigns  for  ever,  (freed  and  absolutely  dischai^ed 
of  and  from  the  said  sum  of,  &&,  and  all  interest  and 
other  moneys  whatsoerer  doe  in  respect  thereof,  and 
all  claims  and  demands  of  or  by  the  said  (mortgagee,) 
his  heirs,  executors,  administrators,  or  assigns,  con- 
cerning the  same  respectively,  or  otherwise,  by  reason 
of  the  said  in  part  recited  mortgage.)     lAdd  a  cave' 
nantfrom  the  mortgagee  that  he  hath  done  no  ad 
to  incumber.     If  the  mortgagor  was  married  befon 
1834,  the  habendum  should  be  to  the  uses  for  pre- 
venting  dower,  for  which  purpose  a  trustee  muitk 
made  a  party  to  the  deed,  following  the  mortgagor* 
If  the  purchaser  was  married  after  the  first  Janiar^ 
1834,  add  the  declaration  as  in  p.  52.]     In  witness, 
&c.' 


Ke-conT«j- 
ance  of  ma. 


t  If  the  re-convejance  be  of  an  outstanding  legal  fireeboU 
estate,  the  parties  thereto  will  be  the  person  having  the  1^ 
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This  indenture,  made,  &c.,  between  A.  B.,  of,  &c^  s«.ooiiTe7- 
eldest  son  and  heir-at-law  of  C  D^  {the  mortgagee^)  ^^  ^^J*** 
late  of,  &c^  deceased,  of  the  first  part ;  £•  F.,  of,  &c.t  of  Om  mort  ■ 
and  G.  H.,  of,  &c^  the  executors  of  the  last  will  and  gagee. 
testament  of  the  said  C.  D.,  deceased,  of  the  second 
part ;  and  {ihe  mortgagor ,)  of,  &c.,  of  the  third  part; 
{recite  the  mortgage  and  default  in  payment  i]  and 
whereas  the  said  C.  D^  having  first  duly  made  and 
published  his  last  will  and  testament  in  writing,  bear- 
ing date,  &e.,  and  thereby  appointed  the  said  £.  F. 
and  G.  H,  executors  thereof,  departed  this  life  on  or 
about  the  day  of  ,  leaving  the  said  A.  B., 

bis  eldest  son  and  heir-at-law,  him  surviving ;  and 
the  said  will  was  shortly  afterwards  duly  proved  by 
the  said  £•  F.  and  G.  H.  in  the  Prerogative  Court 
of  Canterbury,  [then  recite  the  amount  due,  and 
agreement  for  re-con/oeyance,  as  in  last  precedent,^ 
Now,  this  indenture  witnesseth,  that,  in  pursuance 
of  the  said  recited  agreement,  and  in  consideration  of 
the  sum  of  L,  ,  of,  &c.,  by  the  said  [mortgagor,^ 
in  hand  at,  or  immediately  before  the  execution  of 
these  presents  to  the  said  £.  F.  and  G.  H«,  as  such 


^tate,  or  hb  heir,  or  devisees  in  trust,  of  the  one  part ;  and  ontstandlag 
the  owner  of  the  mheritance,  of  the  other  part.  After  recit-  ^^«^  freehold. 
^Qg  the  deed  or  will  whereby  the  estate  became  Tested  in  the 
re-conveying  party,  and  the  several  subsequent  conveyances, 
^C'f  (or,  if  numerous,  say,  "  by  divers,"  8iC.^  as  in  p.  32,) 
thereby  the  present  owner  became  heneficiaily  entitled,  and 
that  the  said,  &c.,  at  the  request  of  the  said  owner,  consent* 
^  to  re-eonvey  the  legal  estate  so  vested  in  him  as  afore- 
ssud,  of  and  in  the  said  hereditaments,  in  manner  hereinafter 
i&entioned,  the  indeature  will  then  witness,  that,  in  pursu- 
^oe  of  the  said  agreement,  and  in  consideration  of  5s.  to 
[the  party  re-conveying,)  he  will,  at  the  request,  &  c,  (accord- 
iQg  to  bis  estate  and  interest  in  the  premises,)  bargain,  sell, 
^u  release  unto  {the  owner)  in  his  actual  possession,  &c.  j 
^d  to  his  heirs  and  assies,  all,  &c. ;  to  hold  in  fee-simple, 
wr  to  the  uses  and  trusts  of  the  deed  or  will  by  which  the 
o^mer  is  entitled  to  the  premises  )  Add  a  covenant  by  the 
**-coBveying  party  tfaAt  he  has  done  no  act  to  incumber. 

2  C 
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ex«CDlor#  sa  afovesud,  vdl  ftnd:  tnij  pnUk  there- 
ceipl,  &c^  E^v'  a'jft  last  freeede»$t  i]  and  m  Q(mB'id«ra» 
iron  of  the  sum  of  59.  oflVke  IftwiU  m^oey  by  the  nid 
[mortgagor]  to  the  said  A.  B.  ^  the  same.  Ikoji  psi^ 
the  reeetpl  whefeof  is  hereby  aokmowledged^  hs»th« 
said  A.  B.,  at  the  request^  asd  \xy  thedireetioiikc^ 
the  said  £.  F.  and  G.  H^  testified  by  Iheir  sevsrsUy 
eEEecuting  these  preaents,  hath»  h<w  ftod  by  tJiffis 
presents  doth  bargain,  sell*  release^  axid  eonSm;  and 
the  said  £•  F.  and  G*  U.  havet  and  eacA  of  them 
bath,  &Cn  and  by  these  presesyks  de>  and  each  of  then 
doth,  renounce,,  release,,  quit  claim^  and  coofinniittlQ 
the  said  {mtigagars]  (in  his  aetual  poasessteii»  &c) 
aU,&c*  iHabendum  09  in  preceding prm^eiimii^  add  a 
eoveTMni  by  ike  heir  ihai  he  bds  d/m$  no  ac$  to  ta* 
immber,  p.  890  In  vitaess^  &ou 
Re-conrey-  "  Thia  indenture,  nad^  &a^  belweeR  A»  B^  e( 
hei^IuT^''  &c.,  the  eldest  son  aod  her^t^aw  of  C.  Dn  (^ 
rad executor  ^^or^o^w,)  late  of,  &c.,  deceftsed,  of  tha  one  part; 
ofth«mort.    aod  £.  P.,  of,  &o^  and  G.  H.».  of,  &c^  the  dQvissei 

seesTJtrmr  ^°  ^'^^'^  ^  ^^*  ^^  exeeutOFft  Bomed  kk  tbe  IsaI 
forsideorthe  w>^l  and  testamenl:  of  (mortgagor^)  late  og  &c^  de* 
mortgagor,  ceased,  of  the  other  part.  ^Recite  the  mortgage^  the 
willy  and  death  of  the  mortgagee^  and  the  probate 
ef  his  wiU  /  and  recke  the  wOl  and  doaik  of  the 
mortgagor^  and  the  proving  his  wiU,J  And  wberesi 
the  said  Itrustees']  have  this  day,  out  of  the  moneys 
which  have  come  to  their  hands  on  account  of  the 
estate  and  effects  of  the  said  (mortgagor)  deceased, 
paid  to  the  said  A.  B^  the  said  sum  o^  ftc,  with  all 
interest  due  in  respect  thereof  up  to  the  day  of  tie 
date  of  these  presents*  which  tjhe  said  A*  B.  dotb 
hereby  confess  and  acknowledge ;  aad  whereas  the 
said  {trustees^)  in  pursuance  of  the  trusta  r^osedin 

To  whom  tfae  "  On  the  death  of  the  mortgagee^  tSie  mortgaga-nonij 
money  be-  helongs  to  the  executors,  and  the  heir.«t>law  is  oonsidflred 
l<>aff«*  as  a  trustee  only  for  the  executors,  and  is  bonad  to  wanf 

to  them,  or  to  such  persons  as- they  shall  direct.   (Bam.  50; 

Fisk  V,  Fisk,  Free.  Ch.  1 1 ;)  Thomborough  v.  Baker,  3 

Swanst.  028;  Tabor  tr.  Taboc,  lb.  69iw 
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them  IB  mad  by  tiie  said  recited  will,  ftc«»  being  abont 
to  make  f ale  ci£  the  estates  devised  to  them  by  the 
lud  will  of  tiie  takl  {mortgagor^  have  requested  the 
said  A.  B.  to-  make  sueh  re-eonveyance  of  the  said 
beiedttaments  and  premises  to  them,  the  said  {trw* 
<eeiv)  as  faeraitiafler  mentioiied.  Now,  this  iaden* 
tare  witnesseth,  that,  in  consideration  of  the  pre- 
miaes,  and  of  the  sum  of,  &€•»  (all  interest  due 
thereon  having  been  paid  by  the  said  [truiieeB]  to 
the  said  A*  B«,)  the  receipt  whereof,  and  that  th€ 
same  is  in  full  payment,  &c^  he^  the  said  A*  B.,  doth 
hereby  atcknowledge,  ke^  and  doth  acquit,  &c.,  and 
to  the  intent  that  all  and  singular  the  said  heredi- 
taments and  premises  may  be  well  and  effectually 
vested  in  them,  the  naA;{trmUe9^)  the  better  to 
fulfil  the  trusts  of  the  will  of  the  said  (fnartgagor^ 
the  aaid  A-  B.  hath,  &c^  aiid  by  these  presents 
doth  bargain,  seU,  and  release  onto  the  said  {frus^ 
ieet^  (in  their  actual  possession,  &e.,)  and  to  their 
heira  and  assigns,  all  and  singular  the 
and  premise^  comprised  in  the  said  reeked  inden* 
ture  o^  &c^  with  their  rights,  members,  and  appur* 
tenances,  together  with  all  houses,  &c^  and  the  re- 
vefaion^  &c.,  and  all  the  estate^  &c ;  hi3d}endwn  unto 
and  to  the  use  of  the  said  {tnuteet^  their  heirs  and 
assigns^  (freed  and  absolutely  discharged  of  and  from 
the  payment  of  the  said  sum  of,  &c.,  and  the  interest 
tfaeran^)  but  neverthelesB  upon  the  trusts,  and  to 
and  for  the  ends,  intents,  and  purposes,  in  and  by  the 
said  lectled  will  of  the  said  (mortpctgor)  express- 
ed, declared^  and  contained,  of  and  concerning  the 
same  hereditaments  and  premises,  and  other  his  real 
(and  personal)  estate  thereby  given  and  devised  f 
[add  a  covenant  from  the  said  A,  B*  thai  he  haH 
done  n9  act  io^  tncum&vr.]     In  witness,  &c. 

*0BSSBVATI0NS  ON  RE-CONVEYANCES. 

A  re*conVeyance,  so  far  as  it  operates  as  a  transf^ 
or  assignment  of  the  property  comprised  in  it,  differs 
in  no  respect  from  the  ordinary  conveyances  of  pro- 
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perty  of  a  similar  tenure^  but  as  the  conveyiog  par- 
ties in  sacb  instruments  are  generally  mortgagees 
who  have  been  paid  off,  or  trustees  whose'  trusts 
have  terminated,  or  the  representatives  of  sudi  par- 
ties, and  not  persons  dealing  with  their  own  property 
for  any  valuable  consideration,  the  only  object  of 
such  deeds  is  the  restoration  to  the  beneficial  owner 
of  that  legal  interest  in  his  property,  which  is  vested 
in  the  re- conveying  party,  with  a  guarantee  that, 
whilst  so  vested  in  him,  it  has  not  been  incumbered 
or  improperly  dealt  with. 

*  The  recitals  and  covenants  in  all  well  drawn 
deeds  of  this  character  are  confined  to  those  two  ob- 
jects, and  in  order  to  show  what  interest  the  con- 
veying party  has,  the  original  mortgage  conveyance 
in  tiust  or  will,  and  (in  case  such  party  is  the  repre- 
sentative or  assignee  of  the  original  mortgagee  or 
trustee)  the  assignment,  will,  or  other  acts  which 
show  the  derivative  title  should  be  recited,  and 
where  the  party  to  whom  the  re-conveyance  is  made 
is  not  the  original  mortgagor  or  cestueque  trust,  but 
claims  as  representative  or  assignee,  his  derivative 
title  ought  also  to  be  shown. 

No  alteration''  will  or  ought  generally  to  be  per- 
mitted in  the  description  of  the  premises,  but  they 
should  be  re-conveyed  according  to  the  description 
in  the  original  conveyance,  making  such  alterations 
only  as  may  have  become  necessary,  in  consequence 
of  the  change  of  tenants,  lapse  of  time,  or  otherwise 

The  re-conveying  parties  are  bound  to  covenant, 
that  they  have  themselves  done  no  act  to  incumber 
the  premises,  but  they  are  not  compellable  to  ezteixl 
such  covenants  to  the  acts  of  the  persons  throogfa 
whom  they  claim. 

On  the  re-assignment  of  leaseholds  by  a  mortga- 
gee, he  should  ascertain  that  the  rent  and  covenants 

^   See  some  observations  on  recitals  in  re-conveyaneesi 
ante,  p.  11  and  16. 

"^  See  a  dictum  of  Lord  Eldon's  in  Goodson  v.  EUissoo, 
Ru88.  594. 


RB-CONVEYANCE.  605 

hove,  during  the  period  of  his  ownership,  been  satis- 
fied, for  his  liability  to  the  lessor  for  any  non-pay- 
ment, or  non-performance  of  them  during  that  pe- 
riod, remains  after  the  assignment,  and  where  there 
exists  any  doubt  on  the  subject,  it  would  be  advis* 
able  to  require  a  covenant  of  indemnity  from  the 
mortgagcH*.  In  case  a  new  lease  has  been  granted 
to  the  mortgagee  under  which  he  has  become  per- 
sonally liable  to  the  lessor,  the  party  to  whom  the 
re-conveyance  is  made  must  enter  into  a  covenant  of 
indemnity  against  the  future  rents  and  covenants.' 

It  is  the  duty  of  any  one  in  whom  an  estate  is 
vested,  either  as  a  mortgagee  or  trustee,  to  ascertain 
that  the  party  calling  for  the  re- conveyance  is  really 
entitled  to  it ;  but  where  there  is  no  reason  to  doubt 
the  title  of  such  person,  it  would  be  highly  improper 
to  refuse  to  execute  a  re-conveyance,  and  if  a  party 
were  captiously  to  do  so,  he  would  run  the  risk  of 
having  to  pay  the  costs  of  any  suit  which  might  be 
instituted  for  the  purpose  of  compelling  him.' 
•  It  not  being  expected  that  every  person  to  whom 
a  re-conveyance  is  tendered  for  execution  should  be 
able  to  form  any  judgment  on  the  propriety  of  his 
executing  it  at  ail,  or  in  the  frame  in  which  it  has  been 
prepared,  he  is  entitled  to  have  it  submitted  to  his 
own  legal  adviser,  at  the  expense  of  the  party  re- 
quiring it,  prior  to  executing  it,*  and  except  in  very 
simple  transactions,  and  where  the  party  has  great 
confidence,  both  in  the  person  requiring  it  and  his 
professional  adviser,  such  precaution  ought  not  to  be 
dispensed  with. 

In  a  recent  case,*  before  the  Lord  Chancellor,  it 
appeared  that  a  party  subjected  himself  to  the  an- 
noyance of  being  made  a  defendant  to  a  chancery 
suit,  as  the  trustee  of  a  will,  simply  on  the  ground, 

'  AntCf  p.  15,  note  n. 

'  Angler  v,  Stannard,  3  M.  and  K.  566. 

'  Poole  9.  Pass,  1  Beav.  600. 

■  Winch  V,  Walker,  3  M.  and  Cr.  702. 
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thai  the  deed  by  whieh  he  loteiided  to  vaMnneeiiie 
trust  wae framed aaa  re-ocMwrejanee  iaeteadofa^ 
tinier. 

Paitiee  aeekiog  a  re*cooveyaiice  of  an  e«(tt«Ddiiig 
kgal  estate  were  formeiiy  exposed  to  vierygrettt  »- 
«0iiYenieDee»  in  oonseqneDoe  of  the  mlaocy  ef  tbe 
Jbeir  of  the  deceased  trustee  or  mortgage^  wfaidi 
aiibjected  them  to  the  ezpease  and  delay  of  a  chaa^ 
«ery  suit.  The  practice  which  is  now  Jrequcatly 
adq>ted  of  devising  trost  and  mortgage  estales  ts 
executors  or  other  aduH  parties^  ai^  themhy  ifi^ 
venting  them  descending  to  an  fasfant  heir,  hssJai- 
terly  done  much  &r  dinkiishing  this  iaeoiiTeiueBce, 
and  for  cases  where  this  precaution  has  net  hees 
adopted,  the  legislature  havct  by  soaiie  recent  profi- 
eionsi  provided  a  remedy  by  ^labling  parties  so  ai- 
iuated  to  obtain  a  re-eoBTeyance  witboot  the  neoes- 
'sity  of  resorting  to  a  suit  in  equity. 

By  the  act  of  1st  William  IV.,  c.  6Q,^  effect  is 
given  to  the  conveyance  of  infant  trustees  or  mort- 
gageest  made  under  the  direction  of  tbe  Court  d 
Oianoery,  and  by  the  14th  section  of  tliat  act,  pa> 
lies  having  money  to  pay  to  infests,  on  the  redeDp* 
tion  of  a  mortgage,  are  enabled  to  obtain  a  good 
discharge  by  paying  it  into  the  Bank  of  Englaad  is 
the  name  of  the  Aceomitant-General  of  tbe  Court  sf 
Chancery  or  Exchequer. 

The  benefit  of  this  act,  which  can  be  obtained  by 
petition  to  tbe  Court,  is  extended  to  the  case  of  an* 
found  heirs,  lunatics,  parties  out  of  the  jurisdietioB 
of  the  Court,  and  several  other  similar  cases,  of  vbidi 
the  siaBc  and  object  of  this  work  neither  admit  or  re- 
quire a  discussion,  and  will  be  found  to  meet  tk 
great  miyority  of  those  cases  where^  in  conncnufntf 
of  the  absence  or  incompetence  of  partial  iaipedi* 
ments  are  thrown  in  the  way  of  persons  having  tbe 

*>  Tliis  act  has  been  explained  and  asMnded  ia  sanrtl 
points  by  the  4th  and  5th  William  IV.,  a  83,  aad  Istiad 
2d  Victoria,  c  69. 


benefieud  antoeit  im  ijropeTtjfv  e<Kt«ifcing  tkai  kig^ 
doMioicn,  oret  h  to  whiok  %hey  ara  eiittlied»  aad  Ibr 
the  Mk  leanQoymeai  of  wfaioh.  the  ipoflsesMon  ^  the  le^ 
gtJ  estttte  isessttitiaL 

Upe«  the  Adiiitge  •«£  a  isertgage  of  copgrboldi 
til  irkreli  4hc  isortgagf  e  hts  iMt  be^  admitiled)  the 
moitgasge-deed  should  be  given  ^  with  a.  receipt  ior 
the  principal  and  interest^  and  where  a  conditionil 
surrender  has  been  made,  satisfaction  should  be  en* 
tared  4m  the  roib,  biit  noTe^eon^cyaoce  is  neieesftary. 
I^  however,  the  mortgagee  has  been  admitted,  which 
is  not  often  the  case,  a  regular  surrender  should  be 
made  by  him  as  soon  after  the  payment  as  conve- 
nient, but  even  then  no  other  re-conveyance  will  be 
necessary ;  but  it  will  be  equally  important  that  the 
mortgagor  should  obtain  a  receipt  .for  the  money, 
and  the  possession  of  the  mortgage  and  other  deeds, 
and  all  other  securities  which  he  may  have  given. 

The  propriety  of  obtaining  a  re-conveyance  of  the 
legal  estate  as  soon  as  the  purpose  for  which  it  was 
separated  from  the  beneficial  interest  has  been  satis- 
fied, and  also  a  surrender  or  assignment  of  satisfied 
terms,  has  been  before  adverted  to ;  but  the  import- 
ance of  doing  so  fully  justifies  a  repetition  of  the 
advice  not  to  allow  a  legal  estate,  whether  in  the 
freehold  or  in  a  term  of  years,  to  remain  outstand- 
ing after  the  necessity  for  doing  so  has  ceased. 

On  the  creation  of  a  mortgage,  it  is  proper  and 
customary  for  the  mortgagee  to  give  a  schedule  of 
the  deeds  delivered  over  to  him ;  this  precaution  never 
should  be  dispensed  with,  and  on  the  mortgage  be- 
ing paid  off,  the  redelivery  of jall  such  deeds,  as  well  as 
of  the  mortgage-deed  itself,  should  always  be  strictly 
required. 

Where  the  party  calling  for  a  re-conveyance  is  him- 
self a  trustee,  and  requires  the  outstanding  estate  for 
the  purpose  of  enabling  him  to  execute  his  trusts, 
the  re-conveyance  may  be  safely  made  without  the 
concurrence  of  the  cestueque  trusts ;  but  if,  in  parting 
vith  the  legal  estate,  the  party  in  whom  it  was  vest- 
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ed  goes  beyond  the  mere  purpose  of  conveying  it  to 
the  equitable  trustee,  and  so  deals  with  it  as  to  hci' 
litate  a  breach  of  trust  by  the  trustee,  the  oestneqne 
trusts  ought  to  be  parties  to  give  their  sanction  to 
such  dealing,  for  otherwise,  if  a  breach  c£  trust  is  in 
consequence  committed,  the  person  so  re-conveying 
would  be  responsible  as  a  party  to  the  breach  of 
trust.* 

•  Angler  9.  Stsnnard,  3  M.  and  K.  566;  Poole  v.  Psm, 
1  Bear.  600. 
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RELEASES. 


RBLBASB  OF  CLAIICS. 

To  all  to  whom  these  presents  shall  come,  I,  A.  General  form 
B.,  of,  &C.,  send  greeting.  Whereas,  &c^  [recite  the  o''**®*^- 
occcuion  for  the  release."]  Now  know  ye,  that  I, 
the  said  A.  B.,  have  remised,  released,  and  for  ever 
quitted  claim,  and  by  these  presents  do  remise,  re- 
lease,* and  for  ever  quit  claim,  unto  the  said  (re- 
leasee,)  his  heirs,  executors,  and  administrators,  all 
and  all  manner  of  action  and  actions,  cause  and 
causes  of  Action,  suits,  debts,  dues,  sum  and  sums  of 
money,  accounts,  reckonings,  bonds,  and  other  spe* 
eialties,  covenantSy  contracts,  agreements,  promises, 

*  If  the  release  be  by  executors  to  a  legatee  of  leasehold  Release  by 
premises  Bpecifioally  bequeathed,  recite  the  will  of  the  testa-  ezecuton  to  a 
tor,  the  time  of  his  death,  and  the  proving  his  will,  and  that  j^^^j^^ 
the  debts  have  been  satisfied,  and  that  the  executors  had  premises. 
Agreed  to  execute  such  release  of  their  estate  and  interest  in 
the  sud  premises  as  hereinafter  is  expressed :  The  execu- 
tors will  Uien  release  unto  (jthe  devisee,)  his  executors,  ad- 
D^hustrators,  and  assigns,  all  their  estate  and  interest  in  the 
premises. 
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Tariances,  controversies,  judgments,  extents,  execu- 
tions, claims  and  demands  whatsoever,  both  at  law 
and  in  equity,  which  I,  the  said  A.  B.,  now  have,  or 
at  any  time  heretofore  had,  against  the  said  {ft' 
leasee,)  ['for,  or  by  reason,  or  in  respect  of,  or  in  any- 
wise relating  to,  the  matters  and  things  hereinbefore 
mentioned  or  referred  to,]  from  the  beginning  of  the 
world  to  the  day  of  the  date  of  these  presents.  In 
witness,  &c. 
Release  of «  This  indenture,  made,&c.,  between,  &c.  \Beok 
right  in  land,  the  nature  of  the  right  claimedJ]  And  whereas  the 
said  A.  B.  hath  agreed  to  release  the  aforesaid 
right  or  claim,  and  all  other  rights  and  claims,  if 
any,  which  he  hath,  or  may  be  supposed  to  haret 
in  or  to  the  said  hereditaments,  in  consideration,  &c 
Now,  &c.,  he,  the  said  A.  B.,  hath  remised,  released, 
and  for  ever  quitted  claim,  and  by  these  presents 
doth,  for  himself,  his  heirs,  executors,  and  admini- 
strators, remise,  &;e^  unt»  tli*  laiit  C.  D^  his  heirs 
and  assigns,  all  the  estate,  right,  title,  interest,  pro- 
perty, eiaim>  mid  4e«»a4Kl  vhat^o^vw',  bgAb  at  law 
and  itt  equity,  whH)h  h^,  the  said  A»  B»,  novr  bath, 
or  hereafter  shall  or  may  have  or  olaimi^  or  nig^t 
have  bad  or  claimed^  in  oase  these  preneAts  had 
not  been  made,  ofi  in,  tQ»  out  of,  or  cqnoeniipg,  the 
several  messuages,  &0t,  herelubefip^re  particolarly  meo* 
tioued  or  referred  to,  or  wy  of  t\im^  or  any  V^ 
thereof  respeotivdy,  under  or  by  viH«e  <if  the  isMi 
in  part  recoied  will  of  the  said*  ho»f  iw  w  ihtm 
n^iy  £^)  so  and  la  vifch  nrnwesy  mi  to  tbe  c^  and 
intent  that  the  mi  A.  B^  hia  h^iisi^  ^Mwtmt  ^ 
administrators,  or  any  person  or  persons  now  or 
bereofter  elaiwiag  or  deriving  title  through,  under,  or 
in  tmal  for  him  &t  tbem,  or  any  fir  either  of  thefafSkU 
not  and  may  not,  nor  ean  at  any  time  liereaAcr,byas7 

.  •  If  the  release  be  from  rosiduary  l^atees  to  exeeuton, 
f^  or  on  accQimt  of  the  said  recited  will,  or  the  realdosiyl*' 
quest  therein  oontiuned^  or  in  anywise^  relating  to  the  per* 
sonal  estate  and  effects  of  the  said  testator. 
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ways  or  means  wliaisoeYer»  have^  olaiiii.  diallengeb 
or  demand  any  estate,  right,  title,  or  interest  in,  to, 
outo(  or  ooncerning  the  same  hereditaments  and 
premises,  or  any  part  thereof,  and  so  that  all  snch 
estate^  right,  title,  and  interest,  and  all  actions,  suits, 
proceedings,  claims,  and  demands  whatsoever,  in  re« 
spect  of,  or  in  relation  to  the  same,  shall  be  hence* 
forth  and  for  ever  wholly  and  utterly  extinguished^ 
barred,  and  excluded.    In  witness,  &c 

Releaie  of  Legacies  duttged  an  Lande^  and  Svr» 
render  ^the  Term  created  for  securing  the  same. 

This  indenture,  made,  &Ct  between  A.  B.,  C*  D.,  ParUes. 
&Cn  {Ae  legateeei)  of  the  first  part ;  £.  F.,  {the  true* 
tee  of  the  term^)  of  the  second  part ;  and  G.  H^  (the 
wmer  of  the  inheritaneey)  of  the  third  part.    [^Eedte  Recital  of  ute 
the  wiil,  wherein^  a  term  d  created  for  raising  por*  ^^^' 
^*^»  iie^pagable  io^  Sfo/^    And  whereas  the  said 

'  IF  the  release  be  from  a  younger  son  under  a  settlement  Release  from 
providing  portions  for  yoimger  children,  -it  may  run  thus : —  *  younger 
"  To  all  to  whom,  Ac.,  {the  rekator,)  of,  Ac,  sends  greeting,  f^*^  J.  "^'',^;" 
Whereas,  mider  aad  by  yirtue  of  certain  indentures  of  lease  JJ^^  under  * 
and  release,  doted  respectively.  &c.,  and  made  between,  &c.,  a  settlement, 
(purporting  to  be  a  settlement,  &c.,  which  afterwards  took 
^Qict»)  oertain  messuages,  lands,  tenements,  and  heredita* 
meats,  utuate  at  » therein  particularly  described,' 

were  limited  to  the  use  of  A.  B.,  o^  &c.»  and  G.  D.,  of,  ftc, 
6>r  the  term  of  one  thousand  years,  upon  trust  to  raise  por- 
tions £gr  the  younger  ohUdren  of  the  said  marriage,  in  man« 
ner  therein  mentioned  and  set  forth ;  and  whoreas  the  said 
{reltaaor)  is  a  younger  son  of  the  said,  &c.,  and  having  at* 
tuned  the  age  of  twenty-oae  years,  is  entitled  to  the  sum  of 
li-  as  a  youB^er  child  of  the  said  intended  marriage^ 

in  pursuance  of  the  trust  in  the  said  indenture  contained  fbr 
that  purpose ;  and  whereas,  £.  F.,  of,  &e.,  (the  heir  or 
ovner  (^the  inheritance^)  hath  this  day  paid  the  eaid  por^* 
ticm  or  sum  of,  &c.  Now  know  ye,  that  the  said  (rekasory 
doth  hereby  confess  and  acknowledge  that  he  hath  this  day 
received  of  and  from  the  8wd«  &c.,  the  sum  of,  &c.>  as  his 
portioaas  a  younger  child  of  the  said,  &c.,  under  and  by  virtue 
of  the  said  hereinbefore  ia  part  reoited  indenture  of,  &o.,  aad 
ia  oonsideratioa  thereof  doth  hereby  for  hims^,  his  exe-. 
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p«j  the  legm- 
cies. 


Recital  of  the  (oumer  of  the  inheritance)  is  minded  and  desirous, 
intention  to  ^^^  y^^XYk  purposed  and  agreed  forthwith  to  pay  and 
discharge  the  several  legacies  or  sums  of,  kt^  so 
given  and  bequeathed  by  the  said  will  of  the  said*  &Cn 
as  aforesaid ;  and  the  s2XA{legcUeee)  have  respectively 
agreed  to  accept  and  receive  their  said  several  lega- 
cies, or  sums  of,  &c.,  accordingly,  and  to  release  and 
discharge  as  well  the  said  (owner  of  the  inheritance) 
as  the  said  capital  messuage,  &c^  of  and  from  the 
same  legacies,  and  all  claims  and  demands  in  respect 
thereof;  and  the  said  (trustee  of  the  term)  hath  also 
agreed  to  join  with  them,  the  said  (legateesy)  in  sueh 
release,  and  also  to  execute  such  surrender  of  the 
said  term  of  years  as  hereinafter  contiuned. 

Now,  this  indenture  witnessetb,  that,  in  pursuance 
and  performance  of  the  said  recited  agreements,  and 
in  consideration  of  the  sum  of,  &c^  by  the  said  £« 
F.  to  the  said  A.  B.  in  hand,  &c^  and  also  of  the 
sum  of,  &c«,  the  respective  receipts,  &c^  they,  the  said 
(legatees^)  according  to  their  several  and  respective 
estates  and  interests,  have,  and  every  of  them  hath, 
remised,  released,  quitted  daim,  and  discharged,  and, 


Witneeiing 
pert. 


Release. 


caters,  and  administratcHTS,  acquit,  release,  exonerate,  and 
for  ever  discharge  the  said  (heir)  and  (trusteesy)  their  exe* 
ctitors,  administrators,  and  assigns,  and  also  the  several 
lands,  tenements,  and  hereditaments  so  charged  with  the 
payment  thereof,  of  and  from  the   same,  and  every  part 
thereof.     And  the  said  (releasor)  doth  hereby,  in  manner 
aforesaid,  farther  remise,  release,  and  for  ever  quit  didm  onto 
the  said  (trustees,)  their  executors,  administrators,  and  as- 
signs, and  all  and  every  person  and  persons  whom  it  doth  or 
may  concern,  all  and  all  manner  of  action  and  aeti<ni8y  eanse 
and  causes  of  action,  suits,  trusts,  liabilities,  sum  and  stmts 
of  money,  claims  and  demands  whatsoever,  both  at  law  and 
in  equity,  which  he,  the  said  (releasor^)  or  any  person  or 
persons  claiming  from,  under,  or  in  trust  for  him,  now  hath, 
or  hereafter  can,  shall,  or  may  have,  claim,  challenge,  or 
demand^  against  them,  the  said  (trustees,)  or  either  of  them, 
their  or  either  of  their  executors,  administrators,  or  assigns, 
or  the  said  messuages,  &c.,  or  any  part  thereof,  for  or  on 
account  of,  or  in  anywise  relating  to  the  said  porti<xi  or  sum 
of,  &c.,  or  any  part  thereof.     In  witness, *'  &c. 
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&c^  the  said  6.  H^  his  heirs,  executors,  and  administra- 
tors, and  assigns ;  and  also  the  said  capital  messuage, 
&e.,  hereinbefore  particularly  mentioned  and  describ- 
ed, and  intended  to  be  hereby  released,  and  every  part 
and  parcel  thereof^  of  and  from  the  said  several  legacies 
or  sums  of,  &c^  so  given  and  bequeathed  to  them, 
the  said  [legeUees,']  in  and  by  the  said  hereinbefore  in 
part  recited  will  of  the  said,  &c.,  as  aforesaid*  and 
each  and  every  of  the  same  legacies,  and  of  and  To  the  intent 
from  all  interest  for,  on,  or  in  respect  of  the  said  se-  *^**  ****  p^ 
veral  l^^ies  or  sums  of,  &c^  and  every  of  them,  dia^arged. 
and  of  and  from  all  actions,  suits,  and  demands  what- 
soever, for,  or  in  respect,  or  on  account  of  the  same 
severid  legacies,  or  sums  of  money  respectively,  or 
otherwise  in  relation  thereto,  and  each  and  every  of  Covenant. 
them,  the  said  [_legatees,2  doth  hereby  severally  and 
for  himself  and  herself,  and  his  and  her  several  and 
respective  heirs,  executors,  and  administrators,  cove- 
nant, promise,  and  agree  with  and  to  the  said  G.  H^ 
his  heirs,  executors,  administrators,  and  assigns,  that 
they,  the  said  [legatees^]  have  not,  nor  hath,  any  or 
either  of  them,  heretofore,  made,  done,  permitted, 
or  suffered  any  act,  deed,  matter,  or  thing,  where- 
by or  by  reason  or  means  whereof  they  are  prevent- 
ed or  incapacitated  from  releasing  the  said  several 
legacies,  or  sums  of  money  so  hereby  released,  or  in- 
tended so  to  be,  or  any  of  them,  or  any  part  thereof 
respectively,  according  to  the  true  intent  and  mean- 
ing of  these  presents,  or  by  reason  or  means  whereof 
the  said  messuage,  &c^  or  any  part  thereof,  are  or 
is  impeached,  charged,  or  prejudicially  affected  in 
title,  estate,   or  otherwise  howsoever.      And   this  surrender  of 
indenture  further  witnesseth,  that,    in    pursuance  the  term 
and  performance  of  the  said  recited  agreement,  and  ^nl^^^iel 
for  the  considerations  aforesaid,  and  also  in  consi-  gaoies. 
deration  of  ten  shillings  by  the  said  G.  H.  to  the 
said  (trustee  of  the  term,)  the  receipt,  &o.,  he,  the 
said  (trustee^  at  the  request  and  by  the  direction  of 
the  said  (legatees^)  testified  by  their  severally  being 
parties  to,  and  executing  these  presents,  hath  assign* 
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ei^  released,  •urreoderedi  aod  yielded  iip»  and  by 
these  preaeoU  dolb*  &c«,  imto  the  said  G.  iL,  bis 
beira  and  assigns,  all*  &c^  or  aU  sueh  part  or  parts 
of  tbe  said  messuage,  &en  as  are  oomprised  ia 
tbe  said  iema  of  years,  in  and  by  the  said  ia 

part  recited  will  oi,  &e.»  as  hereinbefore  mentioaed, 
with  their  and  every  of  their  rights*  ioeaaberB»  and 
appurtenances :  and  the  reva:«ion,  fto,  and  all  the 
estate^  &en  to  the  intent  and  pivpose  that  the  re» 
aidue  now  to  come  and  uaexpired,  of  and  in  the  said 
term  of  five  hundred  years  created  in  the  said  mes- 
suage, &Ci»  by  the  said  hereiiribefbre  in  part  recited 
will  of,  &c^  herein  mentioned;  and  all  other  tbe 
estate,  term,  and  interest  of  the  said  [irusiee]  tfaereiB 
may  be  merged  and  eztingui^ed  in  the  freehold  aod 
inheritance  of  the  same  prenuses*  [^Add  a  eonemamt 
from  ihe  trwtee  ihat  he  hoik  dune  no  €iei  io  ineum' 
ber,  (see  p.  89*)    In  witness,  &c 

Jtehase  of  a  Right  of  Way. 
This  indenture,  made,  kt^  b^ween  A.  B^  of,  A&, 
of  tbe  one  part»  and  C  D.,  oJ^  &c#,  of  the  other  part 
Whereas  the  said  A.  B«  ia  seised  in  feenmnple  in 
possession  of  a  oertaia  piece  or  parcel  of  land,  situate, 
ftc,  and  now  in  the  oooupation  of,  te,  under  and 
aubject  to  a  certain  right  of  way  through  tbe  same 
piece  or  parcel  of  land,  to  and  for  4e  said  C»  D.,  his 
heirs  and  assigns,  with  cartas  waggons,  Garriagei, 
horses,  and  cattle,  through  and  over  the  same  unto  s 
eertain  messuage,  farm,  and  premises,  situate  at 
the  estate  and  inheritance  of  the  said  CL  IX ;  and 
whereaa  tbe  said  A*  B.,  having  recently  c^itakied  ao- 
other  and  more  convenient  right  of  way  to  lua  said 
messuage,  farm,  and  premises,  bath,  meomiderstioo, 
&c,  agreed  to  release,  surrender,  and  extlngmsb  sueh 
right  of  way  over  the  said  piece  or  parcel  of  land  of 
the  said  C.  D*  as  aforesaid*  Now,  thn  indenture 
witnesseth,  that,  in  consideration  of  the  anm  ol^  Src, 
he,  the  said  A*  fib,  hath  remised,  released>  and  sor- 
tendered,  and  by  these  presents  do^  ite^  unto  tbe. 
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said  C.  D.,  bis  heirs  and  assigns,  the  right  of  way 
ov«r  and  aoross  the  aforesaid  piece  or  parcel  of  land 
of  the  said  C.  D.,  and  all  right,  tHle,  and  claim, 
which  he,  the  said  A.  B^  hath,  for  himself,  his  fa- 
mily, tenants,  servants,  or  otherwise  howwoever,  to 
the  liberty  and  privilege  of  passing  to  and  oviat  the 
same  piece  or  parcel  of  land,  &c^  either  on  foot  or 
00  horsebaok,  or  with  carts,  waggons,  earriages, 
horses,  cattle,  or  otherwise  howsoever,  to  the  intent 
aod  pvrpoee  that  the  same  may  be  benoeforwardi 
and  at  aU  times  hereafter,  extingoiahed.'  Ia  wit- 
ness, fto. 


<  If  another  right  of  way  is  intended  to  be  granted  in  liea  1/ another 
of  the  one  extinguished:  "And  whereas  the  said  C.  D.  is  f'sWo''**! 
desirous  of  having  the  said  right  of  way  on  the  east  side  of  JJ^*°**^  ^ 
^e  said  piece  or  parcel  of  land  of  him,  the  said  C.  D.>  extio- 
gnished,  and  a  right  of  way  g^ven  and  granted  in  lieu  thereof 
along  the  west  side  of  the  same  piece  or  parcel  of  land,  to 
Yihich  the  said  parties  have  mutually  agreed.     Now,  this 
iadeittare  witBesseth,  that,  in  oonsideratioii  of  the  rigbt  of 
way  hereinafter  given  and  granted  unto  the  said  A.  B^  his 
HsirBsndassigvs,  bytlMsaid  (X  D.,(andofthesiwiQf,&«^) 
ka,  the  said  A.  B,,  hath  reimsed,  &e.,  (as  above.)    And  this 
iodeatare  furrier  witneaseth,  Uuit,  in  consideration  of  the 
release  hereinbefore  made  by  the  said  A,  B.  to  the  said  C.  D., 
as  aforesaid,  and  of  5s,^  &c.,  to  the  said  C.  D.  paid,,  &c.,  he, 
the  said  C.  D.,  hath  given  and  granted,  and  bj  these  presents 
doth  give  and  grant,  unto  him,  the  said  A.  B.,  his  heirs  and 
assigns,  the  liberty  and  privilege  of  passiog  and  repassing  to 
And  from  the  said  piece  or  parcel  of  land  of  him,  the  said  A« 
^'t  to  and  oTer  the  said  piece  or  parcel  of  land  of  him,  the 
*aid  C.  D.,  on  the  west  side  thereof,  as  now  marked  out  .and 
described  in  the  plan  in  the  noargin  of  these  presents,  on  foot 
w  on  horsebackf  or  with  horses,  cattle,  carts*  and  other 
^•idagea,  at  all  times  of  the  year,  and  on  all  occasions,  at 
{w  and  their  wiU  and  pleasure ;  to  have,  bold,  use,  and  en»^  ^*  ^^*^»  *°* 
joy  the  said  liberty  and  privilege  of  passing  and  repassing  on 
foot,  &C.,  to  and  over  the  said  piece  or  parcel  of  land  of  him, 
^^  said  G.  I>.,  unto  him,  the  said  A.  B.,  his  heirs  andassigns^^  Proviio  hi 
tor  ever.     [^Here  add  any  eovenanii  between  the  partie$  as  tQ  case  of  ob- 
stopping  up  the  ifld  roadond  the  making  of  the  netp  tQadJ\  itmctioo. 
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Release  from  Creditors  under  a  Composition* 
To  all  to  whom  these  presents  shall  come,  we»  the 
several  persons  whose  names  are  hereunder  written, 
and  seals  hereto  affixed,  creditors  of  A.  B.,  of,  &c^ 
send  greeting. 
Recital  of  in.       Whereas  the  said  A.  B.,  by  reason  of  divers  losses 
^T^f« being  ^^^  misfortunes,  being  unable  to  pay  and  satisfy  to 
^*^*  us  the  whole  of  our  respective  demands,  hath  propo- 
sed to  pay  to  us,  his  several  creditors,  the  sum  of 
10s.  in  the  pound  upon  the  amount  of  our  respective 
debts,  being  the  several  sums  set  opposite  to  our  re- 
spective names,  which  we  do  hereby  declare  to  be 
the  full  amount  of  our  respective  demands  against 
him,  the  said  A.  B.,  his  estate  and  effects  ;  and  we, 
the  said  several  creditors,  have  consented  to  accept 
such  composition,  or  sum  of  10s.  in  the  pound,  in 
full  discharge  of  our  respective  demands,  and  to  exe« 
cute  such  release  as  hereinafter  mentioned  and  con- 
tained.    And  whereas  we,  the  said  several  persons 
whose  names  are  hereunder  written,  and  seals  hereto 
affixed,  have  respectively  received  the  several  sanis 
of  money  set  opposite  to  our  respective  signatures 
hereto,  being  lOs.  in  the  pound  upon  the  amount  of 
our  respective  debts,  also  set  opposite  our  respective 
ReieftM  of      signatures  hereunder  written.   Now,  therefore,  know 
claims  and  de-  all  men  bv  these  presents,  that  for  and  in  considera- 

mauda.  *'  * 

Provided  always,  and  it  is  hereby  declared  and  agreed,  by 
and  between  the  parties  to  these  presents,  that,  in  case  the 
Said  A.  B.,  his  heirs  or  assigns,  or  his  or  their  tenants,  ser- 
vants, or  workmen,  shall,  at  any  time  or  times  hereafter,  be 
ohstmcted  or  hindered  by  him,  the  said  O.  D.,  his  heirs  or 
assigns,  or  any  person  or  persons  claiming,  or  to  clahn  irom 
or  under  him  or  them,  or  any  or  either  of  them,  in  passing 
or  repassing,  on  foot  or  on  horseback,  or  with  horses,  cattle, 
carts,  and  other  carriages,  to  or  over  the  said  road  now 
made  on  the  east  side,  &c.,  then  these  presents,  and  everj 
clause,  matter,  and  thing  herein  contained,  shall  be  and  be< 
come  void,  any  thing  herein  contained  to  the  contrary  thereof 
in  anywise  notwithstanding.     In  witiiess,"  &o. 
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tioD  of  the  several  sums  of  money  so  respectively 
paid  to  us  by  the  said  A.  B.  as  aforesaid,  the  pay* 
raent  and  receipt  of  which  said  sums  of  money  we 
do  hereby  respectively  acknowledge,  we,  the  several 
persons  whose  names  are  hereunder  written,  and  seals 
hereto  affixed,  creditors  of  the  said  A.  B.  as  afore- 
said, have,  and  each  and  every  of  us  hath  remisedi 
released,  and  for  ever  quitted  claim  and  dischargedi 
and  by  these  presents  do,  and  each  and  every  of  us 
doth  fully  and  absolutely  remise,  release,  and  for 
ever  quit  claim  and  discharge  the  said  A.  B^  his 
heirs,  executors,  and  administrators,  and  his  and  their 
lands,  tenements,  goods,  chattels,  and  effects,  of, 
from,  and  against  all  debts,  claims,  and  demands 
whatsoever,  which  we  now  have,  or  ever  had  or 
could  claim  or  demand  of,  from,  and  against  the  said 
A.  B. ;  and  all  and  singular  covenants,  conditions, 
and  agreements,  actions,  suits,  and  causes  of  action 
or  suit,  which  we  now  have  or  ever  had  against  the 
said  A.  B.,  for  or  in  respect,  or  on  account  of  our 
said  several  debts.  And  we,  the  said  several  parties  For  further 
hereto,  do  hereby  for  ourselves,  severally  and  not  »ssur«nce. 
jointly,  and  for  our  respective  heirs,  executors,  or 
administrators,  covenant  and  agree  to  and  with  the 
said  A.  B.,  his  heirs,  executors,  and  administrators, 
that  we  and  our  respective  heirs,  executors,  or  admi- 
nistrators, shaU  and  will,  at  any  time  hereafter,  at 
the  request,  and  at  the  costs  and  charges  in  all  things 
of  the  said  A.  B.,  his  heirs,  executors,  or  administra- 
tors, make,  do,  and  execute  any  such  further  and 
other  lawful  and  reasonable  acts,  deeds,  or  releases, 
in  the  law,  for  the  further  and  better,  more  perfectly 
and  absolutely  releasing,  exonerating,  and  discharg- 
ing the  said  A.  B.,  his  executors  or  administrators, 
from  all  claims  and  demands  in  respect  of  our  said 
debts  and  demands,  as  by  the  counsel  in  the  law  of 
the  said  A.  B^  his  executors  or  administrators,  shall 
be  advised  and  required.     In  witness,  &c.'' 

h  Add  a  schedule  of  the  debts,  sad  composition. 
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miuAsnt. 


OpanitiTe 
twrt. 


JRekase  i  fhom  Credkcft^  to  «  Btminffi,  he  ptijfiM§ 
'  a  certain  sum  int&4he  hands  4^  kit  Aaeiff  mem  for 
.  the  general  Benefit  -(jf  his  Gteditfn'e* 
Recitii.  ■-  To  all,  &o^  we,  who  bate  berenole  set  our  baadi 
and  teak,  (credHon  of  A«  B^  l«le  of,  &&»  w2i«  liave 
aeverallsr  proved  the  debts  under  the  &t  in  iiank- 
ruptoy  hereinafter  kieoited,)  send  greeting.  Whereas 
&c.  lIieeite^JieU^^JindiHgyUndihfU4hebamkrapi 
has  passed  hiM  Ja&i  eaoamintUiont  and  state  the  Ojfir 
pf  a  composition^  and  its  aecqfianee  bgf  the  credi' 
iars*^  Now,  dierefore^  know  ye,  that  for  the  const* 
deration  aforesaid,  each  of  ua,  the  eaid  aoveralper* 
sons  who  hate  hereunto  set  our  hands  and  aeal^  ere» 
ilitarB  of  the  said  A.  B.  as  aforesaid,  for  himself  and 
herself,  his  and  her  heifs,  exeentors,  and  eopartnenb 
doth  by  these  presents  remise,  release,  and  for  ever 
discharge  the  said  A.  B^  his  heirs,  execoton»  and 
administrators,  of  and  from  oursaid  several  debts,  and 
all  and  all  manner  of  action  and  actions,  &ac^  which 
we^  and  each  and  every  of  us,  the  said  creditors,  now 
have  or  hath,  or  which  each  and  every  of  oar  hein^ 
oxeoatora,  or  administrators  .respectively,  hereafter 
<niay,  can,  or  ought  to  have,  daim,  or  demand^  tgaiast 
the  said  A*  B.,  his  heirs,  ezeoutors,  or  adminiatraton^ 
for  or  by  reason  of  the  said  several  and  respeothre 
debts  to  us  severaUy  doe  and  owing,  or  for  or  by 
reason  of  any  other  matter^  cause,  or  thing  whatso* 
•evier,  from  the  beginniog  of  the  world  unto  the  day 
k»f  the  dute  of  these  presents.    In  witness,  &e. 

Release  of  an  Equi^  of  Redemption  ^fa  Morigagt 
in  Fee  to  the  Mortgagee  as  a  Purchaser  Jy  ^ 
dorsemenion  the  Morig€tge»»Deed. 
Parties.  This  indenture,  made^  &c.>  between  the  witlmK 

«  By  section  133  of  the  6th  Geo.  TV.  c.  16,  the  Lord 
Oiancellor  is  empowered  to  supersede  any  fiat  sfter  a  com- 
position has  been  accepted  by  nine-tenths  in  number  and 
value  of  the  creditors  assembled  at  two  different  meetugs 
after  the  bankrupt's  last  ezaminatioD. 
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named  {mortgagor)  of  the  one  part,  and  the  within* 
named  (^origagee)  of  the  other  pait.  Whereas  the 
witlttn<«»siitiioiied  mortga^  dd)t  or  awn  of  L. 
was  not  paid  on  the  day  witkin-oientioDed  for  pay- 
naeat  therebft  and  the  same  snin  is  atill  d«e  and 
orwing  to  the  said  ^rhortgagee^'i  on  the  wiihiD-wdttte 
^ecsuriiy,  b«l  all  inliereBt  for  the  same  hath  bees  duly 
paid  up  to  the  day  of  the  date  heraof^  as  fae^  the  said 
[fkiiTtgageBj']  d^  hereby  acknovledge».«nd  whetvM 
the  iSaad  {mortgagee)  hath  agreed  wHh  the  said  {mm^ 
^ro^Eor)  for  thestbsohrte  puffofaase  and.  release  of  the 
eqmty  of  redeadpAion  of  and  in  the 
withisi^ineDtioned  otf  de6ca>]bed.  Now,  tins  indeotiire 
witoessetb,  Itet,  la  pursniAee  of  the  said  agreeaieftt 
in  tins  behalf,  and  in  «Dnsideration  of  the  sum  of 
Lf  to  the  said  {morigagor)  in  load  paid  by 

the  nod  {mortgagee^  at  or  beibre  the  exeeution  of 
these  presents,  the  reoetpt  of  whieh  said  sum  of 
Li.  ,  and  that  the  same  is  in  loll,  for  the  pur^ 

chase  and  release  of  the€qu$ty  of  redemption  of  and 
in  the  saad  aMssimge,  &^  the  said  \morigagee'\  doth  openuiTe 
lierei^  acknowleilge,  &c^  he,  the  said  {mortgagor^  pvt- 
bath  granted,  bargafuedy  sold,  and  rdeaned,  and  by 
these  presents  doth,  &G.,  unto  the  said  {mortgagee) 
and  his  heirs,  all,  &c.,  eoniprised  tb  the  wkhin-writ* 
teir  indenture,  and  all  the  estate,  right,  titles  is* 
terest,  and  equity  of  redemption,  whi(^  he,  the  said 
{mortgmgor,)  now  hath  or  may  claim,  either  at  hnr 
or  in  eqbiity,  o^  in,  or  to  the  said  messnage,  heredt* 
taments,  and  premises  comprised  in  the  within-wril* 
ten  indenture,  and  erery  part  thereof;  To  hare  and  Habendum. 
to  hold  the  said  messuages,  &e^  hereby  released,  or 
intended  so  to  be,  unto  and  to  the  use  of  the  said 
(morigagee)  and  his  heirs,  absoluteiy  freed  and  dis* 
charged  of  and  firom  att  right  of  equity  of  redemp* 
tiou  therem.     [^Add  covenants  from  mortgagor  thai  CoTemmts. 
he  had  done  no  act  to  incumber^  and  for  fwrther  as* 
euranee.']     In  witness,  &o/ 
• 
^  The  amount  due  on  the  mortgage  must  be  estimated  as 
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Parties. 


Recital  of  as 

account 

stated. 


Release  to  an  Executor  and  Trustee  under  a  WiUj 
hy  the  Person  entitled  to  receive  the  residue  efihe 
Effeets^t  on  his  coming  of  Age. 
1^18  indeotare,  made  the  dayof»  &&,  beCweeo 
A.  D.,  of,  &e^  son  and  heir  of  C.  D^  late  o!^  &(%» 
deceased,  of  the  one  part ;  and  G.  H^  surviving  eie- 
outor  named  m  and  appointed  by  the  last  will  and 
testament  of  the  said  C.  D.,  deceased,  of  the  other 
part  [Recite  the  will  and  the  death  of  the  testator, 
and  the  probate^  and  that  the  executor  undertook  the 
burthen  and  execution  of  the  trusts  of  the  same.] 
And  whereas  the  said  G.  H.  bath,  since  the  svd 
A.  D.  attained  his  age  of  21  years,  come  to  an  ae- 
connt  with  him  touching  the  several  sums  of  money 
which  he  hath  received  from  the  said  testatoi's  real 
and  personal  estates,  and  of  the  several  payments 
which  he  hath  made  thereout,  and  upon  the  balaooe 
of  such  account  there  appears  to  be  due  from  the 
said  G.  H.  to  the  said  A.  D.  the  sum  of  L^  » 

and  that  the  said  A.  D.  is  also  entitled  to  the  sum  of 
L*  ,  &Cn  bank  annuities,  heretofore  standing 

in  the  name  of  the  said  C  D.,  deceased,  in  the  boob 
of  the  Governor  and  Company  of  the  Bank  of  £Dg* 
land,  and  that  such  balance  and  bank  annuities 
constitute  the  whole  of  the  residue  of  the  said  testa- 
tor's personal  estate ;  and  whereas  the  said  A.  D. 
having  examined  and  fully  investigated  the  said  ac> 
counts,  and  the  vouchers,  receipts,  and  other  doca* 
ments  relating  thereto ;  and  being  folly  satisfied  of 
the  correctness  and  accuracy  of  such  accounts,  lie 
hath  proposed  and  agreed  to  discharge  and  reliefe 
the  said  G.  H.  from  the  trusts  of  the  aforesaid  willf 
and  to  execute  such  release  as  hereinafter  contained; 
and  whereas,  in  anticipation  thereof  and  in  furthe^ 
ance  of  the  said  recited  agreement,  the  said  G*  H. 
hath  paid  to  the  said  A.  D.  the  aforesaid  sum  of 
L.  ,  so  appearing  due  to  him  on  the  balance 

part  of  the  consideration  with  reference  to  the  ad  vmhrtm 
•tamp. 
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of  such  account  as  aforesaid,  and  hath  also  delivered 
up  unto  the  said  A.  D.  all  the  aforesaid  receipts, 
vouchers,  and  documents,  as  the  said  A.  D.  doth 
hereby  acknowledge ;  and  whereas  the  said  A.  D. 
hath  also,  in  further  pursuance  of  the  said  recited 
agreement,  and  at  the  request  of  the  said  A.  D., 
transferred  unto  him  the  aforesaid  sum  of  L. 
3  per  cent,  consolidated  bank  annuities,  and  the  same 
have  been  duly  accepted  by  the  said  A.  D.,  and  are 
now  standing  in  his  name  in  the  books  of  the  Go- 
vernor and  Company  of  the  Bank  of  £ngland.  Now,  witnessing 
this  indenture  witnesseth,  that,  in  pursuance  of  the  p«rt. 
said  recited  agreement  in  this  behalf,  and  in  consi- 
deration  of  the  premises,  he,  the  said  A.D.,  hath  re*  Release, 
mised,  released,  exonerated,  discharged,  and  for  ever 
quitted  claim,  and  by  these  presents  doth  remise,  re- 
lease, exonerate,  discharge,  and  foi*  ever  quit  claim, 
unto  the  said  G.  H.,  his  heirs,  executors,  and  admi- 
nistrators, all  and  all  manner  of  actions  and  suits, 
cause  and  causes  of  action,  and  suit  debts,  dues,  ac- 
counts, sum  or  sums  of  money,  claims  and  demands 
whatsoever,  both  at  law  and  in  equity,  for  touching 
or  concerning  the  personal  estate  and  effects  of  the 
said  C.  D.,  deceased,  or  any  part  thereof,  or  for 
touching  or  concerning  any  other  cause  or  thing 
whatsoever,  relating  to  the  matters  aforesaid,  or  any 
of  them,  in  anywise  howsoever.  [Add  a  clause  of  in'  indemnity 
demniitj  similtxr  to  the  one  in  p.  236.1  In  witness,  &c.  °^"*®  *® 

•^  r  J  »  trustee. 


^OBSERVATIONS  ON  RELEASES. 

The  several  forms  of  releases  given  above  are 
chiefly  applicable  to  the  release  of  rights  and  per- 
sonal demands.  Releases  of  interests  in  land,  so  far 
as  they  operate  as  conveyances,  have  been  treated 
of  elsewhere. 

Before  preparing  a  release,  it  should  be  clearly 
ascertained  whether  it  is  the  intention  of  the  parties 
that  it  should  operate  as  a  general  release,  or  be 
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ooofioed  to  some  .parlioolar  transaction  or  dan  of 
tranaactlons*  In  tbe  former  case,  it  m  better  not  to 
notice^  either  by  way  of  recital  or  olhervise»  any  one 
particular  debt  or  iransaetieii,.  as  sock  recitals  bave 
iOinetiiiietf  been  held  to  limit  and  qualify  a  relesse 
vhick  in  olber  resf^eots  fwrported  to  be  generaL  If 
any  recital  is  iatrodaeed,  it  shooid  be  siaaply  vidi 
tbe  view  of  showing  the  agreement  or  other  indoeo- 
nieot  upon  which  the  release  ia  founded ;  biitwheie» 
oa  tbe  other  hand»  the  release  is  intended  to  have 
bnt  a  limited  Qpecation^  either  as  being  coitf  ned  to 
aome  partienhnr  rights  or  demands^  or  to  tbose  rights 
op  oMigatiotts  which  either  party  may  have  or  be 
liable  to  joinily  with  any  othm»  or  in  any  particnlar 
ehareeter»  as  execntor,  trustee^  &:c^  great  care  sboidd 
be  taken  to  confine  the  release  to  inch  lianted  ob- 
jcet*  This  is  best  done  by  folly  reoitii^  the  agree- 
ment upon  which  the  inafaroment  is  foanded»  and  dia- 
tinotly  statttig  the  particular  transactiona  to  which  it 
is  intended  to  be  eonfiaed.  With  this  view,  it  wiH 
sometimes  be  found  moat  conTcnient  (especially 
where  the  excepted  transactiona  are  fower  in  Mmiber 
than  theae  to  which  the  release  ia  intended  to  apply) 
to  let  the  instrnment  be  made  general  in  its  terms, 
mtrodoeing  a»  exception,  or  proviso  (to  whieh  ef- 
fect will  be  given"")  tbat  the  release  is  not  intended 
to  apply  to  such  and  such  transactions,  or  to  such 
rights  as  the  releasor  may  haTO  jeiatly  with  any  others, 
or  which  he  may  have  against  the  releasee  jointly 
with  any  third  parties,  or  in  any  particnlar  cha- 
racter. 

The  propriety  of  this  precaution  will  be  obvioosi 
when  it  is  cooMdered  that  a  release  by  one  of  several 
creditors,''  or  other  persons  jointly  entitled  to  any 
debt  or  right,  operates  as  a  release  by  all,  and  that  a 

1  1  Lord  Raym.  235 ;  Taylor  v,  Homershani,  4  M.  and 
S.  423 ;  Beavmont  v.  Braaaley,  Turn,  aad  B«8S.  5S. 
"  Lolley  9.  Forbes,  4  J.  B.  Moore,  44$. 
"  Bailey  v.  XJojd,  7  Mod.  250 ;  Co*  Litt.  232.  a. 
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release  to  one  of  trreral  debtora*  is  a  rdease  to  Ibezm 
all  r  Tkusy  if  a  partRcrship  of  several  persons  »  iD« 
debted  to  anotlMr  partnmhipy  a  release  by  one  of 
tbe  latter  to  one  of  the  ibnner  might  be  i^eaded  as 
an  estoppel  to  any  action  which  might  aftarwarcLa  be 
brought  for  soeb  debt  between  any  ef  ihe  parties  or 
tbeir  repiesentatives. 

A  bnsband  may  release  a  debt  which  was  due  to 
bis  vfiSe  before  marriage^  or  any  personal  demand  of 
hers  wbiob  he  has  a  present  right  to  enfoffeCk'  One  part* 
ner  may  r^ease  a  debt  owing*  to  the  firm**  The  re* 
lease  of  one  of  two  cr  more  cxeeatoes  or  administra* 
tors  is  good  against  the  othera }'  and,  in  short*  the 
refoase  of  any  one  of  several  parties»  jointly  interest* 
ed/  fS)  as  before  mentioned,  (even  tbeugb  tbey  should 
be  but  trustees,')  eqnivatent  to  a  release  by  all* 

A  release  to  two  joint  debtors  would,  unless  qna- 
liHed,  eaitend  to  demands  which  the  releasor  might 
bave  against  eech  separately;*  and  a  rdease  by  a 
person  who  is  an  exeeutor  or  administrator,,  is  a  re^ 
lease  of  the  debts  and  rights  which  he  has  in  his  own 
and  im  bb  representative  charaeter/ 

Id  order  to  save  circuity  of  action,  a  covenani  not 
to  sue  operates  as  a  release  to  ike  cavenante^  in 
cases  where  he  is  solely  liable  f  but,  in  other  eaaesi 

•  Clayton  v,  Kinaston,  1  Lord  Haym.  420 ;  Rex  v.  Bay- 
ley,  1  Car.  and  P.  436. 

^  Mies  V.  Williams,  t  P.  Wms.  253. 
^  Ex  parte  Gardora,  15  Yes.  98^  and  see  Hawkshawv. 
Parkins,  2  Swanst.  2. 

•  Dyer,  23,  b;  Jaoomh  v,  Halcomb.  2  Yes.  267. 

•  Artfiav.  Bootb,  ij.  B.  Moore,  192 1  YnmyaX  v.  Wes^ 
ton,  7  lb.  356. 

»  Bayley  v,  Lloyd,  7  Mod.  250 ;  1  Selw.  N.  P.  570,  9th 
Ed. 

■  Thorpe  v,  Thorpe,  Lord  Raym»  285 ;  Sfaep.  Tondu 
344. 

^  1  L«rd  Raym.  435. 

^  Hutton  V.  Eyre,  6  Taunt.  289,  and  1  Marsli..60a» 
Dean  v.  Newhall,  9  T.  R*  168. 
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it  has  not  the  operation  of  a  release  in  all  respects. 
It  leaves  the  remedy  against  any  parties  jointly  liable 
with  the  covenantee  unaffected  ;>  and,  therefore,  if  a 
creditor  should  wish  to  release  one  of  several  debt- 
ors, without  forfeiting  his  rights  against  the  others, 
it  may  be  effected  by  means  of  a  covenant  with  the 
particular  debtor  not  to  sue  him.  The  effect  of  such 
a  covenant  will  be  to  give  the  covenantee  a  remedy 
by  action  against  the  covenantor,  in  the  event  of  bis 
being  put  to  any  expense  or  trouble  in  consequence 
of  any  breach  of  it ;  but  as  such  a  covenant  cannot 
effect  the  rule  of  law  requiring  all  persons  jointly 
liable  to  be  jointly  sued,  the  covenantor  is  not  con- 
sidered to  have  precluded  himself  by  such  covenant 
from  suing  the  other  debtors,  though  it  may  be  ne- 
cessary that  the  covenantee  should  be  joined  for 
form  sake ;  but  it  would  be  the  covenantor's  duty 
not  only  not  to  take  out  any  execution  against  the 
covenantee,  but  to  indemnify  him  against  any  costs 
which  he  may  incur  in  consequence  of  being  so 
joined/ 

A  covenant  not  to  sue  has  not  the  operation  of  a 
release  even  in  favour  of  the  covenantee,  unless  it  is 
absolute  and  unqualified  as  to  time.'  A  covenant, 
therefore,  not  to  sue  for  a  year,  or  some  other  limited 
period,  could  not,  it  would  appear,  be  pleaded  in  bar 
to  an  action,  even  if  brought  within  such  limited 
time ;  but  the  covenantee  would  be  compelled  to  re- 
sort to  a  cross  action  for  an  indemnity  against  any 
loss  which  he  might  sustain  in  consequence  of  such 
breach  of  covenant. 

An  executory  agreement  by  parol  may  be  released 
or  discharged  by  parol,*  but  an  instrument  under 


«  Hutton  V.  Eyre,  6  Taunt.  289,  and  1  Marsh.  60S; 
Dean  v.  Newhal),  9  T.  R.  168. 

7  Lolley  V,  Forbes,  4  J.  B.  Moore,  448. 

"  Lacy  V,  Rinaston,  1  Lord  Raym.  690 ;  Carvdl  v.  Ed- 
wards, Oarth.  210. 

•  Knight  V.  Chaplain,  2  Sid.  77. 
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seal*>  will  be  necessary  to  release  any  cause  of  action 
once  accrued,  or  a  debt  or  right  due  on  bond  or 
other  specialty,*'  or  any  debt  or  right  of  a  higher 
character,  as  a  right  in  land,  or  rent,  whether  due 
upon  a  lease  by  deed  or  not.<i 

A  release,  like  other  deeds,  is  taken  most  strongly 
against  the  party  whose  deed  it  is  ;*  but  if  it  clearly 
appears,  from  the  recitals  or  otherwise,  that  the  re- 
lease,  if  so  construed,  would  be  contrary  to  the  in- 
tention of  the  parties,  it  will  be  confined  to  the  object 
fbr  which  it  was  executed/ 

No  consideration  is,  at  law,  necessary  to  give  va- 
lidity to  a  release ;  but  if  it  is  in  any  way  tainted 
Mrith  fraud,  it  will  be  void  both  at  law'  and  in 
equity.** 

Where  any  deed  or  other  instrument  is  executed, 
fbr  the  purpose  of  releasing,  surrendering,  or  com- 
promising any  doubtful,  latent,  or  remote  right  or 
interest,  it  is  important,  in  order  to  its  validity  in 
equity,  that  the  party  executing  such  release  or  com- 
promise should  do  so  with  a  AiU  knowledge*  of  the 
nature,  extent,  and  value  of  the  rights  and  interests, 
or  supposed  rights  or  interests,  which  he  is  about  to 
release  or  transfer ;  and  in  order,  therefore,  to  pre- 

b  Rogers  v.  Payne,  2  WUs.  376 ;  Neale  v.  Sheffield,  Cro. 
Jac.  254 ;  Keeves  v,  Brymer,  6  Ves.  516. 

«  Rogers  v,  Payne,  2  Wils.  376 ;  Sellers  v.  Bickford,  8 
Taunt.  31,S.  C.  IJ.  B.  Moore,  460;  Thompson  v.  Brown, 
1  J.  B.  M.  358. 

a  Co.  Litt.  264 ;  Thetford's  Case,  Leon,  283. 

•  Thorpe  v.  Thorpe,  1  Raym.  235. 

'  Solley  V,  Forbes,  4  J.  B.  M.  448 ;  Taylor  ».  Homers- 
ham,  4  M.  and  S.  423 ;  Beaumont  v.  Bramley,  Turn,  and 
R.  41. 

'  Arton  V.  Booth,  4  J.  B.  M.  192;  Manning  v.  Cox,  7 
Id.  617;  Legh  v.  Legh,  1  Bos.  and  Pul.  447;  see  also 
Crook  V-  Stephen,  9  L.  S.  N.  S.  209,  C.  P. 

^  Bowen  v.  Rirwan,  1  LI.  and  G.  47  ;  Butler  v.  Mulvihill, 
1  Bli.  137;  Daubeny  v.  Cockbum,  1  Mer.  643;  Say  v. 
Barwick,  1  Yes.  and  Beam.  195. 

*  Naylor  v.  Wmcb,  1  ^Sim.  and^  Stu.  564 ;  Gordon  v. 
Gordon,  3  Swanst.  467. 

2d 


626  RBLEASSft. 

▼ent  any  objections  on  the  ground  of  want  of  sncb 
knowledge,  it  is  advisable  to  show,  by  way  of  recital 
or  otherwise,  on  the  face  of  the  deed  or  instrument, 
the 'nature  and  extent]  of  the  rights  and  interests, 
whether  real  or  supposed,  admitted  or  contested, 
which  are  intended  to  be  released  or  otherwise  dealt 
with,  and  also  the  consideration  and  inducement  for 
which  such  release,  compromise,  or  transfer,  is 
made.  Though  such  recital  would  not  prevent  a 
party  from  obtaining  the  aid  of  a  court  of  equity,  if 
he  could  show  that,  through  his  own  want  of  skill, 
or  the  fraud  of  the  other  party,  he  had  in  &ct  ex- 
ecuted the  release  in  ignorance  of  the  nature  and 
effect  of  the  transaction,^  yet  the  fact  of  its  nature 
and  object  appearing  on  the  instrument  itself  would 
diminish  the  probability  of  the  existence  of  such 
ignorance  or  fraud,  and  make  the  proof  of  it  much 
more  difficult. 

These  last  points  have  been  previously  brought 
under  the  reader's  consideration  in  reference  to  deeds 
in  general ;  but  their  peculiar  applicability  to  deeds 
of  release  appeared  to  call  for  a  recurrence  to  them 
in  this  place. 

The  observations  before  made  with  reference  to 
the  release  of  one  of  several  debtors  operating  as  a 
release  of  all,  apply  equally,  whether  the  release  is 
by  deed  or  by  act  of  law.*  Thus,  if  one  of  several 
obligors  in  a  bond  is  appointed  executor  of  the  ob- 
ligee, all  his  co-obligors  are  at  law  discharged  with 
him,  in  the  event  of  his  proving*  whether  appointed 
solely  or  in  conjunction  with  others ;  and  so  an  in- 
termarriage between  any  one  of  several  joint  debtors 
and  creditors  is  a  release  to  all." 


'  Baker  V.  Paine,  1  Vez.  456;  Prickett  o.  Loggon,  1 4 
Ves.  215;  Ramsbottom  v.  Gosden,  1  Ves.  and  B.  168; 
Naylor  v.  Winch,  1  Sim.  and  St.  564. 

I  Cheatham  v.  Ward,  1  Bos.  and  Pol.  633 ;  Freakley  r. 
Fox,  9  B.  and  C.  130. 

"  Rawlinson  v.  Shaw,  3  T.  R.  557. 

■  Co.  Litt.  264,  b. 
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Though  the  appointment  of  a  debtor  as  the  exe- 
cutor of  a  will  operates  as  a  release,  yet  a  release  by 
will  in  itself  is  inoperative  as  a  legal  bar  to  a  suit,* 
though  effect  will  be  given  to  it  in  the  character  of  a 
legacy. 

The  usual  words  in  a  release  are — '^  Remise^  re* 
lease,  and  quit  claim  ;"  but  it  is  not  necessary  that 
they  should  be  used.**  ''  Remise^  release^  exonerate^ 
and  discharge^  and  ^' give,  grants  and  renouncey* 
are  two  other  forms  given  in  Shepherd's  Touch- 
stoncy  326. 

A  release,  says  Littleton,  in  the  508th  sect  of  all 
manner  of  demands,  <<  is  the  best  release  to  him  to 
whom  the  release  is  made  that  he  can  have,  and 
shall  enure  most  to  his  advantage ;  for  by  such  re- 
lease of  all  manner  of  demands,  all  manner  of  actions, 
reals,  personals,  and  actions  of  appeale,  are  taken 
away  and  extinct,  and  all  manner  of  executions  are 
taken  away  and  extinct." 

'  Parsons  v.  Howard ;  Cases  temp.  Hardwicke. 
'  Co.  Litt.  264,  b. 
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♦CHAPTER  XXXV. 


SETTLEMENTS  ON  MARRIAGE. 


Settlement  of  a  Reversionary  Interest  in  a  Sum  of 
Money  to  which  the  Lady  is  entitled  under  her 
Father^s  Marriage  Settlement ;  and  of  a  Sum  of 
Stock,  the  Property  of  the  Gentleman,  containing 
a  Covenant  for  the  Settlement  of  any  future  Pet' 
sonal  Property  of  the  Lady's,  and  a  Covenant  by 
her  Pat  her  for  the  payment  during  his  Life  to  Ae 
Trustees  of  an  annual  Sum  of  Money* 

This  indenture,  made  the  day  of  be- 

tween S.  R.  W.  of  the  first  part ;  L.  C.  of  the  second 
part ;  C.  K.  C.  of  the  third  part ;  and  \trustees\  of 
the  fourth  part.  Whereas  the  said  L.  C.,  as  one  of 
the  children  of  the  said  C.  R.  C.  and  L.  L.  his  wife, 
is  under  the  settlement  made  on  the  marriage  of  her 
said  father  and  mother,  bearing  date,  &C.,  entitled  lo 
one  equal  eleventh  part  or  share  in  reversion  expec- 
tant, and  to  take  effect  in  possession  on  the  decease 
ot  ner  said  father,  of  and  in  the  sum  of  L. 
which  is  now  vested  in  mortgage  on  a  certain  farai, 
lands,  and  hereditaments,  situate  at  being  se- 

cured thereon  by  certain  indentures,  &c. :  And  where- 
as the  said  S.  R.  W.  is  absolutely  entitled  to  the  sum 
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of  L.         three  and  a  half  per  cent,  consolidated  bank 
annuities  heretofore  standing  in  his  own  name  in  the 
books  of  the  Governor  and  Company  of  the  Bank  of 
England :  And  whereas  a  marriage  hath  been  agreed 
upon,  and  is  intended  to  be  shortly  had  and  solemniz- 
ed between  the  said  S.  R.W.  and  L.  C. :  And  where-  Recital «f 
as  upon  the  treaty  for  the  said  intended  marriage,  «P"eenient  for 
it  was  agreed  that  the  said  one-eleventh  part  or  share  »«"^^°'«"*- 
to  which  the  said  L  C.  is  so  entitled  in  reversion  ex- 
pectant as  aforesaid,  of  and  in  the  aforesaid  sum  of 
L.  ,  and  of  the  stocks,  funds,  or  securities  in  or 

upon  which  the  same  are  or  may  be  invested,  and 
the  aforesaid  sum  of  L.  bank  annuities  should  be 
respectively  assigned  to  and  vested  in  the  said  [trttS" 
tees,"]  upon  and  for  the  several  trusts,  ends,  intents,  and 
purposes  hereinafter  contained.  And  whereas  the 
said  C.  R.  C.  hath  also  proposed  and  agreed  to  pay 
to  the  trustees  of  these  presents,  during  his  life,  if 
they,  the  said  S.  R.  W.  and  L.  C,  or  either  of  them, 
shall  so  long  live,  the  annual  sum  of  L.100,  and  to 
enter  into  such  covenant  for  the  payment  thereof,  as 
and  in  manner  hereinafter  contained.**  And  where- 
as, in  pursuance  of  the  said  recited  agreement,  the 
said  S.  R.  W.  hath  transferred  the  said  sum  of  L. 
bank  annuities  into  the  names  of  them,  the  said 
[trustees,']  in  the  books  of  the  Governor  and  Company 
of  the  Bank  of  England.  Now,  this  indenture  wit-  Assignment 
nesseih,  that,  in  further  pursuance  of  the  said  recited  ^^  *^®  ^^^'  - 
agreement  in  this  behalf,  and  in  consideration  of  the 
said  intended  marriage,  she,  the  said  L.  C,  with  the 
privity  and  approbation  of  the  said  S.  R.  W.,  (testi- 
fied by  his  being  a  party  to,  and  executing  these  pre- 
sents,) hath  bargained,  sold,  assigned,  transferred, 

4  If  it  is  so  intended,  add,  "  And  it  hath  also  been  agi'eed, 
that  the  said  S.  R.  W.  and  L.  O.  shall  enter  into  such  co- 
venant for  the  settlement  of  all  such  moneys  and  other  per- 
sonal estate  of  the  amount  or  value  hereinafter  specified,  as 
the  said  L.  C,  during  her  life,  or  the  said  S.  R.  W.  in  her 
right,  may  become  possessed  of,  or  entitled  to,  by  gift,  be- 
(juest,  or  otherwise,  as  hereinafter  contained.'* 
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and  set  over,  and  by  these  presents  doth,  &c<,  onto 
the  said  [irustees,']  their  executors,  administrators, 
and  assigns,  all  that  the  said  one  equal  eleventh  part 
or  share  to  which  the  said  L.  C^  under  and  by  vir- 
tue of  the  said  recited  indenture  of  settlement  is  now 
entitled  in  remainder  or  reversion  expectant  on  the 
decease  of  her  said  father,  the  said  C.  R.  C^  of  aDd 
in  the  said  sum  of  L.  ,  and  of  and  in  the  said 

stocks,  funds,  and  securities,  in  or  upon  which  the 
same  sum  is  now  or  may  hereafter  be  invested,  and 
all  other  the  moneys,  stocks,  funds,  and  securities,  (if 
any,)  to  which  the  said  L.  C.  is  now  entitled  in  re- 
mainder  or  reversion  expectant  as  aforesaid,  or  oth^ • 
wise,  under  or  by  virtue  of  the  same  settlement ;  and 
all  interest,  dividends,  and  annual  produce  from  and 
after  the  decease  of  the  said  C.  R.  C.  to  accrue,  due  up- 
on, or  in  respect  of  the  same,  and  all  the  right,  title,  in- 
terest, property,  claim,  and  demand  whatsoever  of  her, 
the  said  L.  C,  in,  to,  or  out  of  the  same  parts,  shares, 
and  premises  respectively ;  together  with  all  powers, 
remedies,  and  means  whatsoever  requisite  or  neces- 
sary, for  suing,  for  recovering,  receiving,  and  giving 
effectual  receipts,  releases,  and  discharges  for  the 
same  respectively  ;  To  have,  hold,  receive,  and  take 
the  said  part,  share,  moneys,  interest,  dividends,  and 
other  premises  hereby  assigned,  or  intended  so  to  be, 
unto  the  said  [irustees^']  their  executors,  administra- 
tors, and  assigns,  absolutely,  but  nevertheless  upon, 
and  for  the  trusts,  intents,  and  purposes  hereinafter 
expressed  and  declared  of  and  concerning  the  same : 
That  is  to  say,  upon  trust  for  her,  the  said  L.  C^  her 
executors,  administrators,  and  assigns,  until  the  said 
intended  marriage  shall  be  had  and  solemnized,  and 
in  case  such  marriage  shall  be  had  and  solemnized 
Trvsta  for  in-  upou  trust,  that  they,  the  said  [^trustees,']  or  other 
vestment.  ^jjg  trustees  or  trustee,  for  the  time  being,  of  these 
presents,  shall  and  do,  on  the  decease  of  the  said  C. 
R.  C,  or  whenever  otherwise  the  same  shall  become 
recoverable,  recover  and  get  in  the  same  parts  or 
share  money  and  premises,  and  shall  and  do,  with 
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the  consent  of  the  said  S.  R.  W.  and  L.  C,  or  the 
survivor  of  them,  or  after  the  decease  of  the  survivor, 
then  at  their  and  his  own  discretion,  lay  out  and  in- 
vest the  same  part,  share,  moneys,  and  premises, 
when  so  recovered  and  received  as  aforesaid,  in  their 
or  his  names  or  name,  in  some  or  one  of  the  parlia- 
mentary stocks  or  funds  of  Great  Britain,  or  upon 
government  or  real  securities  in  England  or  Wales, 
and  shall  and  do  stand  possessed  of  and  interested  in 
the  same  part,  share,  moneys,  and  premises,  and  the 
stocks,  funds,  and  securities,  wherein  or  upon  which 
the  same  shall  be  invested,  and  the  dividends,  inter- 
est, and  annual  produce  thereof,  upon  and  for  the 
trusts,  intents,  and  purposes  hereinafter  expressed 
and  declared  of  and  concerning  the  same :  And  it  is 
hereby  agreed  and  declared  between  and  by  the  par- 
ties hereto,  that  the  said  [trustees,']  their  executors, 
administrators,  or  assigns,  or  other  the  trustees  or 
«tnistee  for  the  time  being,  of  these  presents,  shall  and 
do  stand  possessed  of  and  interested  in  the  said  sum 
of  L*  bank  annuities,  and  the  interest,  divi- 

dends, and  annual  proceeds  thereof,  upon  trust  for 
the  said  S.  R.  W.,  his  executors,  administrators,  and 
assigns,  until  the  said  intended  marriage  shall  be  tad 
and  solemnized ;  and  from  and  after  the  solemniza- 
tion thereof,  upon  and  for  the  several  trusts,  ends,  in- 
tents, and  purposes  hereinafter  declared  and  contain- 
ecl  of  and  concerning  the  same.  And  it  is  hereby 
also  further  agreed  and  declared  between  and  by  the 
parties  hereto,  that  they,  the  said  [tmstees,"]  their 
executors,  administrators,  or  assigns,  or  other  the 
trustees  or  trustee,  for  the  time  being,  of  these  pre- 
sents, shall  and  do,  from  and  after  the  solemnization 
of  the  said  intended  marriage,  stand  possessed  of  and 
interested  in  the  said  sum  of  L.  bank  annui- 

ties, 80  transferred  into  the  names  of  them,  the  said 
[trustees,"]  in  the  books  of  the  Governor  and  Company 
of  the  Bank  of  England,  as  aforesaid,  and  also  of  and 
in  the  said  one-eleventh  or  other  part  or  share  of  and 
in  the  said  sum  of  L.  hereby  assigned,  or  in« 


632  SETTLEMENTS  ON  MARRIA6B. 

tended  so  to  be,  and  of  and  in  the  stocks,  funds,  and 
securities  wherein  or  upon  which  thesame  shall  or  may 
be  invested,  but  subject  to  the  life  estate  of  the  said 
C.  R.  C.  therein,'  and  the  interest,  dividends,  and 
annual  produce  of  the  same  several  trust  premises 
Trusts.  respectively.  Upon  and  for  the  trusts,  ends,  intents, 

and  purposes  hereinafter  declared  and  contained  of 
and  concerning  the  same ;  that  is  to  say,  upon  trust, 
&c.  [^Tke  usual  trusts  in  settlements  of  small  proper' 
ties  are  for  the  husband  for  life^  remainder  to  the 
wife  for  life.  See  first  form  in  page  55  ;  but  if  the 
husband  is  liable  to  the  bankrupt  laws^  it  may  be 
advisable  to  give  the  wife  the  first  life  estate  limited 
to  her  separate  use,  in  which  case  proceed  as  fd- 
Lady  for  her  lowsT^  Upou  trust  during  the  joint  lives  of  the  said 
seiHu-ate  use.    g^  j^  ^y  ^^  L  C.  his  intended  wife,  from  time  ta 

time,  as  the  same  shall  become  due  and  payable,  to 
pay,  &c.,  \as  in  second  form  in  page  56,]  and  from 
and  after  the  decease  of  either  of  them,  the  said  S- 
R.  W.  and  L.  C,  who  shall  first  die,  upon  trust  dur- 
ing the  then  remainder  of  the  natural  life  of  the  sur- 
vivor of  them,  to  pay  unto  or  authorize  and  empower 
him,  or  her,  or  his  or  her  assigns,  to  receive  and 
take  the  dividends,  interest,  and  annual  produce  of 
the  said  trust  funds,  moneys,  and  premises,  when  and 
as  the  same  shall  become  due  and  payable,  and  from 
and  after  the  decease  of  the  survivor  of  them,  the 
said  S.  R.  W.  and  L.  C^  then  it  is  hereby  agreed  and 
declared,  that  the  trustees  or  trustee,  for  the  time  be- 
ing, of  these  presents,  shall  and  do  stand  possessed  of 

'  If  the  produce  to  arise  from  the  sale  of  any  real  or  lease- 
hold estate  conveyed  by  another  deed  is  also  comprised^ 
insert  herein,  "  and  of  and  in  the  moneys  to  arise  from  the 
sale  of  the  messuage  lands,  and  other  real  estate,  heredita- 
ments, and  premises  comprised  in  the  said  recited  indenture 
of  even  date  herewith,  and  of  and  in  the  stocks,  funds,  and 
securities  wherein  or  upon  which  the  same  moneys  and  pre- 
mises may  be  respectively  vested  ;'*  in  such  case  the  indeu- 
ture  referred  to  should  be  shortly  recited.  For  a  form  of  it, 
and  observations  on  the  use  of  it,  see  post.  640  and  646. 
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and  interested  in  the  said  trust  funds,  moneys,  and 
premises,   and  the  dividends,  interest,  and  annual 
produce  thereof,  Upon  trust  for  all  and  every,  or  any  Children  ac- 
one  or  more  exclusive  of  the  other  or  others,  of  the  ^^fs  to  «p 
child  or  children,  ['grandchild  or  grandchildren,]  of  ^*° 
the  said  intended  marriage,  [(such  grandchildren  be- 
ing born  within  the  limit  for  such  purpose  allowed  by 
law,)]  in  such  parts,  shares,  and  proportions,  at  such 
age  or  ages,  days  or  times,  and  subject  to  such  con* 
ditions,  restrictions,  charges,  provisions,  and  limita- 
tions over,  for  the  benefit  of  some  or  one  of  such 
children,  [or  grandchildren,]  as  they,  the  said  S.  R. 
W.  and  L.  C,  his  said  intended  wife,  at  any  time  or 
times,  during  their  joint  lives,  by  any  deed  or  deeds, 
writing  or  writings,  with  or  without  power  of  revoca- 
tion, and  new  appointment  to  be  sealed  and  deliver- 
ed by  them  both,  in  the  presence  of,  and  attested  by, 
two  or  more  credible  witnesses,  shall  jointly  direct 
or  appoint ;  and  in  default  of  such  joint  direction  or 
appointment,  or  so  far  as  any  such  shall  not  extend, 
then  as  the  survivor  of  them,  the  said  S.  R.  W.  and  L. 
C.  shall,  at  any  time  or  times,  after  he  or  she  shall  be- 
come such  survivor,  by  any  deed  or  deeds,  writing  or 
writings,  with  or  without  power  of  revocation,  and  new 
appointment  to  be  by  him  or  her  sealed  and  deliver- 
ed in  the  presence  of,  and  attested  by,  two  credible 
witnesses,  or  by  his  or  her  last  will  and  testament 
in  writing,  or  any  codicil  or  codicils  thereto,  direct 
or  appoint;  and  in  defaultof  such  direction  or  appoint-  in  default  of 
ment,  or  so  far  as  any  such  shall  not  extend,  then  appointment. 
upon  trust  for  all  and  every  such  child  or  children  of 
the  said  intended  marriage  as,  being  a  son  or  sons, 
shall  live  to  attain  the  age  of  twenty-one  years  ;  or, 
being  a  daughter  or  daughters,  shall  live  to  attain 
that  age,  or  be  married,  whichever  shall  first  happen  ; 
and  if  there  shall  be  two  or  more  such  children,  then 
equally  to  be  divided  between  or  among  them,  share 

'  These  words  would  authorize  an  appointment  to  the 
children  of  a  deceased  or  profligate  child. 
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and  share  alike,  as  tenants  in  common ;  and  in  case 
there  shall  be  only  one  such  child,  who,  being  a  sod, 
shall  live  to  attain  the  age  of  twenty-one  years,  or, 
being  a  daughter,  shall  live  to  attain  that  age  or  be 
married,  then  upon  trust  for  such  only  child ;  and 
the  said  shares  or  portions  to  be  respectively  paid  or 
transferred  at  the  time,  the  same  shall  respectively  be- 
come vested,  unless  the  same  shall  happen  io  the 
lifetime  of  either  of  them,  the  said  S.  R.  W.  and  L 
C,  and  then,  in  such  case,  immediately  upon  the  de- 
cease of  the  survivor  of  them :  But  in  case  any  child 
of  the  said  intended  marriage  [or  the  issue  of  any 
such  child  J  shall  take  a  share  or  shares  of  and  Id 
the  said  trust  funds,  moneys,  and  premises,  by  vir- 
tue of  or  under  any  appointment  to  be  made  by  the 
said  S.  R.  W.  and  L.  C.,  or  the  survivor  of  theni,  in 
pursuance  of  the  powers  aforesaid,  or  either  of  tbem, 
then  such  child  shall  be  entitled  to  no  share  of  and 
in  the  unappointed  or  remaining  part  of  the  said 
trust  funds,  moneys,  and  premises,  until  he  or  she 
shall  have  brought  such  share  or  shares  so  appoint- 
ed to  him  or  her,  [or  his  issue,]  into  hotchpot,  or 
shall  have  accounted  for  the  same  accordingly,  un- 
less the  person  or  persons  making  such  appointment 
shall  declare  a  contrary  intention  in  writing :  And  if, 
at  the  time  of  the  decease  of  the  survivor  of  them, 
the  said  S.  R.  W.  and  L.  C,  his  said  intended  wife, 
or  at  any  time  afterwards  there  shall  be  any  child  or 
children  [grandchild  or  grandchildren]  of  the  said 
intended  marriage,  who,  under  the  trusts  aforesaid, 
or  under  any  appointment  to  be  made  by  virtue  of  the 
same  trusts,  shall  be  presumptively  or  absolutely  entit- 
led to  a  portion,  share,  or  shares,  which  shall  not,  for 
the  time  being,  under  or  according  to  such  trusts  ot 
appointments,  be  actually  payable,  then  upon  further 
trust,  that  they,  the  said  trustees  or  trustee^  for  the 
time  being,  of  these  presents,  shall  and  do  (unless 
the  contrary  shall  be  directed  in  any  such  appoint- 
ment as  aforesaid)  pay  or  apply  the  annual  iocome 
of  the  presumptive  or  then  vested  portion  or  share 
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of  every  such  child,  [or  grandchild,]  or  bo  much  of 
such  annual  income  as  the  said  trustees  or  trustee, 
for  the  time  being,  shall,  in  their  or  his  discretion, 
think  proper,  for  or  towards  the  maintenance,  sup- 
port,  and  education  of  such  child,  [or  grandchild,] 
until  such  his  or  her  portion  or  share  shall  become  pay- 
able, or  he  or  she  shall  previously  die ;  and  that  it 
shall  be  lawful  for  such  trustees  or  trustee,  either  to 
apply  such  annual  income  to  the  purposes  aforesaid 
themselves,  or  in  their  or  his  discretion  to  pay  the 
same  to  the  guardian  or  guardians,  for  the  time  be- 
ing, of  such  child  [or  grandchild]  respectively,  for 
the   purposes   of  being  so  applied,   without  being 
liable  to  see  to  the  application  thereof,  or  to  re- 
quire any  account  of  the  application  of  the  same : 
Provided  always,  that  if,  in  any  year  or  years,  the  Surplus  main- 
said  trustees  or  trustee,  for  the  time  being,  of  these  ^^^^^ 
presents,  shall,  in  pursuance  of  the  said  lastly  men- 
tioned trust,  apply  for  the  maintenance  and  educa- 
tion of  any  such  child  or  children  [grandchild  or 
grandchildren]  less  than  the  annual  income  to  which 
he,  she,  or  they  shall  be  respectively  entitled  as  afore- 
said, then,  and  in  such  case,  and  so  often  as  the  same 
shall  happen,   the  surplus  of  such  annual  incomes 
shall  (unless  the  contrary  be  directed  by  any  such 
appointment  as  aforesaid)  be  invested   in  manner 
aforesaid,  and  be  accumulated,  and  go  in  augmenta- 
tion of  the  portion,  or  share  or  shares,  from  which 
the  same  shall  have  arisen,  and  be  held  under  and 
subject  to  the  same  trusts,  powers,  and  provisoes  in 
all  respects  as  such  original  portion,  share,  or  shares 
respectively,  yet  so  nevertheless  that  it  shall  be  law- 
ful for  the  said  trustees  or  trustee,  for  the  time  being, 
to  apply  the  surplus  of  the  annual  income  of  the  por- 
tion, share,  or  shares  of  any  such  child  or  children, 
[grandchild  or  grandchildren,]  in  any  preceding  year 
or  years,  for  or  towards  and  in  increase  of  his,  her,  or 
their  maintenance  and  education  respectively,  in  any 
succeeding  year  or  years:  Provided  always,  &c.  [insert  Adrance. 
power  of  advancement,  see  page  62,  with  thejollow"  °^^°^' 
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Trusts  in  de- 
fault of  child 
ren. 


As  to  lady's 
property. 


ing  addition  if  desired  i]  and  that  it  shall  be  lawful 
for  such  trustees  or  trustee  either  to  apply  the  mo- 
neys so  to  be  adranced  as  aforesaid,  in  or  for  sach 
purposes  themselves^  or  otherwise,  in  their  or  his  dis- 
cretioo,  to  pay  the  same  to  the  father  or  other  guar- 
dian of  such  son,  [or  grandson  respectively,]  ibr  the 
purpose  of  being  so  applied,  without  being  liable  to 
see  to  the  application  thereof,  or  require  aoy  ac- 
count of  the  application  of  the  same.     But  in  case 
'  there  shall  be  no  child  of  the  said  intended  marriage, 
who,  being  a  son,  shall  live  to  attain  the  age  of 
twenty-one  years,  or,  being  a  daughter,  shall  live  to 
attain  that  age,  or  be   married,  then  it  is  hereby 
agreed  and  declared,  that  the  trustees  or  trustee,  for 
the  time  being,  of  these  presents,  shall  and  do,  bat 
without  prejudice  to  any  of  the  trusts  aforesaid,  or 
to  any  appointment  to  be  made  thereunder  as  afore- 
said, stand  possessed  of,  and  interested  in,  the  said 
trust  funds,  moneys,  and  premises,  or  so  much  there- 
of as  shall  not  have  become  vested  in  any  child  or 
children  [grandchild  or  grandchildren]   of  the  said 
intended  marriage,  by  virtue  of  any  appointment  to 
be  made  under  any  of  the  powers  hereinbefore  con- 
tained, and  as  shall  not  have  been  applied  for  the 
advancement  of  any  of  the  sons  [or  grandsons]  of 
the  said  intended  marriage,  under  the  provision  or 
power  hereinbefore  in  that  behalf  contained,  upon  the 
trusts  following;  that  is  to  say,  as,  to,  for,  and  concern- 
ing the  said  reversionary  or  expectant  one-eleventh 
part  or  share  of  the  said  L.  C.  of  and  in  the  afore- 
said sum  of  L.       hereinbefore  assigned,  or  intended 
so  to  be,  and  the  stocks,  funds,  and  securities  where- 
in or  upon  which  the  same  may  for  the  time  be- 
ing be  invested  upon  trust,  if  the  said  L.  C.  shall 
happen  to  survive  her  said  intended  husband,  for 
her,  the  said  L.  C,  her  executors,  administrators, 
and  assigns  absolutely ;  but  if  the  said  L.  C.  shall 
happen  to  die  in  the  lifetime  of  her  said  intended 
husband,  upon  trust  for  such  person  or  persons,  for 
such  interests  or  interest,  and  for  such  ends,  intents^ 
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and  purposes,  and  under  and  subject  to  sueh  charges, 
powers,  and  provisoes  as  the  said  L.  C,  notwith- 
standing her  coverture  by  her  last  will  and  testa- 
ment in  writing,  or  any  writing  in  the  nature  of,  or 
purporting  to  be  her  last  will  and  testament,  or  any 
codicil  or  codicils  thereto,  shall  at  any  time  or  times 
after  the  solemnization  of  the  said  intended  mar- 
riage direct  or  appoint ;  and  in  default  of  any  such 
direction  or  appointment,  or  so  far  as  any  such  di- 
rection or  appointment  shall  not  extend,  then  upon 
trust  for  such  person  or  persons,  as  under  or  by  vir- 
tue of  the  statute  for  distribution  of  intestates'  ef- 
fects should  or  would,  at  the  time  of  the  decease  of 
the  said  L.  C,  have  been  entitled  to  her  personal 
estate  as  her  next  of  kin,  in  case  she  had  died  intes- 
tate, and  without  having  been  married ;  and  if  there 
shall  be  two  or  more  such  persons,  then  upon  trust 
for  them,  in  the  same  manner  as  they  would  have 
been  entitled  to  such  personal  estate  under  such  sta- 
tute :  And  as,  to,  for,  concerning  the  aforesaid  sum  of  Gentleman's 
L.  three  and  a  half  per  cent,  consolidated  bank  P''°P*^y- 

annuities,    and  all  other  the  trust  moneys,  stocks, 
funds,  and  premises  herein  comprised,  but  subject  to 
the  trusts  hereof,  upon  trust  for  the  said  S.  R.  W., 
his  executors,  administrators,  and  assigns,  for  his 
and  their  own  absolute  use  and  benefit.     And,  in  Corenantbj 
pursuance  of  the  said  recited  a£Teement  in  this  be-  ^^^J*®'  *<»  P*y 
half,  and  in  consideration  of  the  said  intended  mar-  trustees, 
riage,  the  said  C.  R.  C.  doth  hereby,  for  himself,  his 
heirs,  executors,  and  administrators,  covenant,  pro- 
mise, and  agree,  with  and  to  the  said  [trusteesy*]  their 
executors  and  administrators,  and  also  with  the  said 
S.  R.  W.,  his  executors  and  administrators,  by  these 
presents,  in  manner  following ;  (that  is  to  say,)  that, 
in  case  the  said  intended  marriage  shall  take  effect, 
then  and  in  such  case  he,  the  said  C.  R.  C,  shall  and 

*■  If  the  Stnnual  sum  is  to  be  payable  for  the  husband's  be- 
nefit, and  during  his  life  alone,  the  covenant  should  be  wkh 
him  without  the  intervention  of  the  trustees. 
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will,  duriog  the  remainder  of  his  life,  or  during  such 
part  thereof  as  the  said  S.  R.  W.  and  L.  C,  or  either 
of  them,  shall  live,  well  and  truly  pay,  or  cause  to  he 
paid,  unto  the  said  [trustees^']  their  executors  or  ad- 
ministrators, or  other  the  trustees  or  trustee,  for  the 
time  being,  of  these  presents,  one  annuity  or  annual 
sum  of  L.100,  by  equal  half-yearly  payments,  on  the 
day  of  and  the  day  of  in 

every  year,  free  and  clear  of  and  from  all  deductions 
in  respect  thereof,  the  first  payment  thereof  to  begin 
and  be  made  on  such  of  the  said  days  as  shall  hap- 
pen next  after  the  solemnization  of  the  said  intended 
marriage :  And  it  is  hereby  agreed,  that  the  trustees 
or  trustee,  for  the  time  being,  of  these  presents,  shall 
stand  possessed  of,  and  interested  in,  the  said  annuity 
or  annual  sum  of  L.100,  and  the  half-yearly  pay- 
ments thereof,  upon  and  for  such  and  the  same  ends, 
intents,  and  purposes,  as  are  hereinbefore  declared 
and  contained,  of  and  concerning  the  interests,  divi- 
dends, or  annual  income  of  the  hereinbefore  men- 
powerato      tioned  trust  moneys,   funds,  and  premises.     [Add 
trustees.*        power  to  trustees  to  vary  securities^  p,  61  ;  to  give  re* 
ceiptSf  p.  58;  and  for  appointment  of  new  trustees, 
p.  69 ;   and  a  provision  for  their    indemniiy^  p* 
Covenant  for  77,]  «And  the  Said  S.  R.  W.  and  L.  C,  in  pursuance 
i»dy>aftor°    of  the  Said  recited  agreement  in  this  behalf,  do  here- 
acqidred  per-  by,  jointly  and  separately,  and  for  their  several  and 
Bonaity.  respective  heirs,  executors,  and  administrators,  cove- 

nant, promise,  and  agree,  with  and  to  the  said  [trus- 
feeSf^  their  executors,  administrators,  and  assigns,  in 
manner  following ;  that  is  to  say,  that  if,  at  any  time 
after  the  solemnization  of  the  said  intended  marriage, 
and  during  the  life  of  the  said  L.  C,  any  moneys  or 
other  personal  estate  of  the  value  or  amount,  at  any 
one  time,  of  not  less  than  L.  ,  shall  be  given  or 

bequeathed,  or  come  to  or  devolve  upon  the  said 
L.  C,  or  the  said  S.  R.  W.  in  her  right,  then,  and 

"  This  clause  should  only  be  inserted  if  there  is  an  agree- 
ment for  it. 
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80  oflen  as  the  same  shall  happen,  the  said  L.  C.  and 
S.  R.  W.  respectively,  and  their  respective  execu* 
tors  and  administrators,  shall  and  will,  at  the  ex- 
pense of  the  said  S.  R.  W.,  his  executors  and  admini- 
strators, make,  do,  and  execute  all  such  acts,  deeds, 
assignments,  and  assurances  in  the  law  whatsoever, 
as  the  said  [trttstees]  or  the  survivor  of  them,  or  the 
executors  and  administrators  of  such  survivor,  or  his, 
her,  or  their  counsel  in  the  law,  shall  think  proper,  for 
efFectuallj'  vesting  such  moneys  or  other  personal 
estate  in  the  said  [trustees,']  or  other  the  trustees  or 
trustee,  for  the  time  being,  of  these  presents,  upon 
and  for  such  and  the  same  trusts,  intents,  and  pur- 
poses as  are  hereinbefore  expressed  and  declared,  of 
and  concerning  the  said  reversionary  or  expectant 
one-eleventh  part  or  share  of  and  in  the  said  sum  of 
L.  ,  so  hereby  assigned,  or  intended  so  to  be, 

as  aforesaid,  [or  if  all  the  properties  are  settled  upon 
the  same  trusts  say,  '^  the  said  trust  moneys,  funds, 
and  premises  hereinbefore  mentioned,"]  and  the  inter- 
est and  dividends  thereof,  or  as  near  thereto  as  the 
deaths  of  parties,  and  other  circumstances  of  the 
case,  will  admit :  Provided  also,  and  it  is  hereby  lastly  Agreement  to 
agreed  and  declared  between  and  by  the  parties 
hereto,  that  the  provision  hereby  made  for  the  said 
L.  C.  as  aforesaid  shall  be,  and  she  doth  hereby 
agree  to  accept  the  same  as  and  for  her  jointure,  and 
in  lieu  and  full  satisfaction  of  and  for  her  whole 
dower  or  thirds  at  the  common  law,  or  by  or  on  ac- 
count of  customary  free-bench  or  widow's-part,  which 
she  can  or  may,  or  otherwise  could  or  might  have 
claim  or  demand  in  or  out  of  all  and  every  the 
freehold,  copyhold,  or  customary  hereditaments  and 
premises  whereof  or  whereto  the  said  S.  R.  W. 
now  is,  or  at  any  time  or  times,  during  the  said  in- 
tended coverture,  shall  be  seised  or  entitled  for  any 
estate  of  or  to  which  dower  or  free-bench  is  inci- 
dent.   In  witness,  &c. 
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Conveyance  of  a  small  Estate  the  Property  of  the 
Gentleman^  previous  to  Marriage^  to  the  Trustees 
of  the  Marriage  Settlement,  upon  Trusts  for  Sale, 
and  to  stand  possessed  of  the  Moneys  upon  the 
Trusts  declared  by  the  Settlement. 
This  indenture,  made  the  day  of  a.  d. 

184  ,  between  J.  M.  of  [^the  gentleman^']  of  the  first 
part,  M.  C.  [the  lady,"]  of  the  second  part,  and  [trus- 
tees,'] of  the  third  part ;  (after  the  previous  recitals 
as  to  the  title  of  the  premises,  proceed  as  follows :) 
And  whereas  a  marriage  hath  been  agreed  upon,  and 
is  intended  to  be  shortly  had  and  solemnized  between 
the  said  J.  M.  and  M.  C. ;  and  whereas,  upon  the 
treaty  for  the  said  intended  marriage,  it  was  agreed, 
that  the  hereditaments  and  premises  comprised 

in  the  said  should  be  conveyed  and 

assured  unto  the  said  [trustees, 1  their  heirs  and  as- 
signs, upon  and  for  the  trusts,  intents,  and  purposes 
hereinafter  expressed  and  declared  of  and  concern- 
ing the  same.  Now,  this  indenture  witnesseth»  that, 
in  pursuance  of  the  said  recited  agreement  in  this 
behalf,  and  in  consideration  of  the  said  intended  mar- 
riage ;  [add  a  nominal  consideration,  and  then  con' 
vey  the  premises  to  the  trustees  in  the  ordinary  mode 
applicable  to  the  particular  property,  and  cfier  the 
limitation  in  the  habendum  proceed  as  follows .-]  But 
nevertheless  upon  and  for  the  several  trusts,  intents, 
and  purposes  hereinafter  expressed  and  declared  of 
and  concerning  the  same ;  that  is  to  say,  upon  trust 
for  the  said  J.  M.,  his  and  assigns,  until  the 

said  intended  marriage  shall  be  had  and  solemnized, 
and  from  and  after  tlie  solemnization  thereof,  upon 
trust,  that  they,  the  said  [trustees,^  or  other  the  trus- 
tees or  trustee,  for  the  time  being,  of  these  presents, 
do  and  shall,  at  such  time  or  times,  during  the  lives 
of  the  said  J.  M.  and  M.  C,  his  intended  wife,  or  the 
survivor  of  them,  as  they,  the  said  J.  M.  and  M.  C,  or 
the  survivor  of  them,  shall  in  that  behalf  direct  by  any 
writing  or  writings  under  his,  her,  or  their  hands  or 
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hand  ;  and  after  the  decease  of  the  survivor  of  them, 
at  such  time  or  times  as  to  the  trustees  or  trustee, 
for  the  time  being,  shall  seem  expedient,  absolutely 
sell  and  dispose  of,  &c.  {See  first  form  in  page  54.) 
And  it  is  hereby  agreed  and  declared,  that  the  trus- 
tees or  trustee,  for  the  time  being,  of  these  presents, 
shall  stand  and  be  possessed  of  the  clear  moneys  to 
arise  or  be  produced  by  any  sale  or  sales  which  shall 
be  made  in  pursuance  of  the  trusts  hereinbefore  con- 
tained, and  of  the  rents  and  profits  of  the  said  here- 
ditaments and  premises,  until  the  same  shall  be  sold 
as  aforesaid,  after  payment  of  all  the  costs,  charges, 
and  expenses  which  shall  be  occasioned  by  or  inci- 
dent to  the  execution  of  the  trusts  of  these  presents, 
upon  and  for  such  trusts,  intents,  and  purposes,  and 
subject  to  such  powers,  provisoes,  declarations,  and 
agreements,  as  are  or  shall  be  expressed  concerning 
the  same,  in  and  by  an  indenture  already  prepared 
and  engrossed,  and  bearing,  or  intended  to  bear, 
even  date  with  these  presents,  and  made,  or  intended 
to  be  made,  between,  &c.  [Add  power  to  trustees  to 
give  receipts,  see  p.  57,  and  (where  it  is  not  en- 
tended  to  sell  the  premises  immediately)  power  to 
lease,  and  a  power  of  changing  trustees  similar  to 
the  one  given  in  the  contemporaneous  settlement^  see 
p.  69.]     In  witness,  &c. 

Settlement  before  Marriage  of  real  Estates  upon  the 
Gentleman  and  Lady  for  their  Lives,  with  r«- 
mainder  (subject  to  appointment  by  them)  to  their 
Children  in  tail. 

This  indenture,  made,  &c.,  between  J.  C.  01 
the  first  part;  H.  T.  of  the  second  part;  and 
E.  C.  and  H.  B.  of  the  third  part.  Whereas  the 
said  J.  C.  is  seised  or  entitled  in  fee-simple  of 
or  to  the  messuage,  farm  lands,  and  hereditaments 
hereinafter  described,  and  intended  to  be  hereby 
granted  and  released;  and  whereas  a  marriage 
hath  been  agreed  upon,  and  is  intended  to  be  short- 
ly had  and  solemnized  between  the  said  J.  C.  and 
H.  T.,  and  upon  the  treaty  for  the  said  intended 


642  SETTLEMENTS  ON  MABRIA6E. 

marriage,  it  was  agreed  thattbe  said  messaagey&rm 
lands,  and  hereditaments,  should  be  conveyed  and 
assured  to  the  said  £.  C.  and  H.  B.,  and  their  heirs, 
to  the  several  uses  upon  and  for  the  several  trusts, 
intents,  and  purposes  hereinafter  expressed  and  de- 
clared, of  and  concerning  the  same.     Now,  this  in- 
denture witnesseth,  that,  in  pursuance  of  the  said 
recited  agreement  in  this  behalf,  and  in  consideration 
of  the  said  intended  marriage,  and  also  in  considera- 
tion of  the  sum  of  five  shillings  of  lawful  British 
money,  by  the  said  £.  C.  and  H.  B.  to  the  said  J. 
C.  in  hand  now  paid,  the  receipt  whereof  is  hereby 
acknowledged,  he,  the  said  J.  C,  with  the  privity 
and  consent  of  the  said  H.  T.,  his  said  intended  wife^ 
testified  by  her  executing  these  presents,  hath  grant- 
ed, bargained,  sold,  released,  and  confirmed,  and  by 
these  presents  doth,  &&,  unto  the  said  £•  C.  and  H. 
B.,  (in  their  actual  possession,  &c.,  see  p.  38,)  and 
to  their  heirs,  all,  &c.,  together  with  all  houses,  &a, 
and  the  reversion,  &c.,  and  all  the  estate,  &c^  {see 
p.  41.)     To  have  and  to  hold  the  said  messuage, 
farm  lands,  and  other  hereditaments  hereby  granted 
and  released,  or  intended  so  to  be,  with  their  appurten- 
ances, unto  the  said  £.  C.  and  H.  B.,  their  heirs  and 
assigns,  to  the  use  of  the  said  J.  C^  his  heirs  and  as- 
signs, until  the  said  intended  marriage  shall  be  had 
and  solemnized,  and  from  and  after  the  solemniza- 
tion thereof,  to  the  use  of  the  said  J.  C.  and  his  as- 
signs, for  the  term  of  his  natural  life,  without  im- 
peachment of  or  for  any  manner  of  waste,  and  from, 
&C.,  \_add  limitation  to  E.  C  and  B,  S,  during  the 
life  of  J.  C.  to  support  contingent  remainders^  seep. 
50,]  and  immediately  after  the  decease  of  the  said 
J.  C^  to  the  use  of  the  said  H.  T.  and  her  assigns  for 
the  term  of  her  natural  life,  without  impeachment  of 
or  for  any  manner  of  waste,  as  and  for  her  jointure, 
and  in  lieu,  bar,  and  ftiU  satisfaction  of  and  for  all  dower 
and  thirds  at  the  common  law,  &c.,[^^«  ante^p.  639i] 
and  from,  &c.,  \add  limitation  to  the  same  trustees 
during  the  life  ofH,  T.  to  support  contingent  remain- 
ders^ ante,  p.  50,]  and  immediately  after  the  decease 
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of  the  surviv'or  of  them,  the  said  J.  C.  and  H.  T. 
his  intended  wife,  to  the  use  \pf  children^  accord- 
ing  to  appointment  of  gentleman  and  lady^  or  sur- 
vivor^  see  p.  53 J  and  in   default  of  such  direction, 
limitation,  or  appointment,  and,  in  the  meantime, 
subject  thereto,  and  to  such  part  or  parts  of  the  said 
messuage,  farm  lands,  and  hereditaments,  whereof  no 
such   direction,  limitation,  or  appointment  shall  be 
made,  to  the  use  \if  it  is  intended  to  give  the  estate 
in  defatdt  of  appointment  to  the  first  and  other  sons 
in  tail,  with  remainder  to  the  daughters  as  tenants 
in  common,  the  forms  in  p.  51  will  come  in  here  ;  but 
if  it  is  intended  that,  in  default  of  appointment,  all 
the  sons,  or  all  the  children,  should  take  jointly  in 
tail  or  othermse,  the  form  of  limitation  to  the  daugh- 
ters  may  be  used  by  substituting  for  daughters  the 
word  "  son^  or  ^^  children,*'  and  his  for  her,  Sfc. ;]  and 
in  default  of  such  issue,  to  the  use  of  the  said  J.  C, 
his  heirs  and  assigns  for  ever,  [if  the  property  be  the 
lady's,  and  it  is  intended  that,  in  default  of  issue,  it 
should  return  to  her  family,  or  be  at  her  disposal,  the 
limitation  in  default  of  issue  should  be  to  such  uses 
as  she  may  appoint,  see  p.  52,  and  in  default  ofap- 
pointment  to  her  in  fee.']  Provided  always,  &c.  [Add 
power  to  lease,  see  p.  63  ;  to  sell  or  exchange,  see  p, 
65  ;  and  lay  out  the  moneys  to  arise  thereby,  p.  67  ; 
to  give  receipts,  pp.  57, 58;  and  power  to  appoint  new 
trustees,  p.  69  ;  and  proviso  for  indemnity  of  trus* 
tees,  p.  77  ;^  and  covenants  by  gentleman  with  trus- 
tees for  quiet  enjoyment,  and  for  further  assurance, 
see  pp.  87  and  8«.]     In  witness,  &c. 

Trust  in  a  Settlement  of  the  Property  of  the  Lady, 
for  Gentleman,  till  Bankruptcy,  Insolvency,  or 
attempt  to  alienate. 
Upon  trust,  that  they,  the  said  [trustees,"]  or  other 

'  This  proviso  may  be  omitted,  if  brevity  is  desired,  trus- 
tees being  entitled  to  all  proper  indemnities  in  the  absence 
of  such  a  provision. 
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the  trustees  or  trustee,  for  the  time  being,  of  these 
preseots,  shall  and  do  pay  unto,  or  permit  and  suffer 
the  said  A.  B.  to  receive  and  take  for  his  own  use 
and  benefit,  [the  interest,  dividends,  and  annual  pro- 
duce of  the  said  trust-moneys,  stocks,  and  premises ; 
(or,  in  case  of  real  estatey)  the  rents  and  profits  of  the 
said  messuages,  lands,  and  hereditaments,]  during 
his  life,  or  until  he  shall  be  found  and  duly  declared 
a  bankrupt,  or  shall  take  the  benefit  of  any  act  or 
acts  of  Parliament  now  in  force,  or  at  any  time  here- 
after to  be  made  for  the  relief  of  insolvent  debtors, 
or  shall  make,  do,  execute,  permit,  or  suffer  any  act, 
deed,  matter,  or  thing  whatsoever,  whereby,  or  by 
reason  or  means  whereof,  [the  same  interest,  divi- 
dends, and  annual  produce,  {or)  the  said  messuages, 
lands,  and  hereditaments,  or  the  rents  and  profits 
thereof,]  or  any  part  thereof,  would  or  might,  if 
hereby  [vested  in  him,  or]  made  payable  to,  or  re- 
ceivable by  himself,  be  forfeited  to,  or  become  vest- 
ed iU}  any  other  person  or  persons,  or  become  sub- 
ject to  the  debts  of  him,  the  said  A.  B.,  in  anywise 
soever,  and  from  and  after  the  decease  of  the  said 
A.  B.,  or  any  such  other  earlier  determination  of 
the  trust  hereinbefore  declared,  for  the  benefit  of 
the  said  A.  B.,  as  aforesaid.     Upon  trust,  &c« 

Trusts  for  renewal  of  Leaseholds^  and  the  Payment 
ofRentf  and  performance  of  Covenants, 
Upon  trust,  that  they,  the  said  [trustees^']  or  other 
the  trustees  or  trustee,  for  the  time  being,  of  these 
presents,  shall  and  do,  from  time  to  time,  during  the 
continuance  of  the  trusts  hereby  created,  by,  with, 
and  out  of  the  improved  yearly  rents  and  profits  of 
the  said  leasehold  premises,  hereby  assigned,  or  in- 
tended so  to  be,  pay  and  satisfy  the  yearly  rent  and 
rents,  ["or  a  proportionate  share  of  the  yearly  rent 
or  rents,]  which  shall,  for  the  time  being,  become 

The  passages  within  brackets  would  be  proper  if  the 
parties  had  not  the  entirety  of  the  premises. 
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payable  in  respect  of  the  same  leasehold  premises ; 
and  do  and  shall  perform  and  keep  all  and  singular 
the  covenants  and  agreements  contained  in  the  ori- 
ginal lease  or  leases  to  be  obtained  of  the  said  lease- 
hold premises,  or  any  part  thereof,  and  on  the  lessee's 
part  to  be  performed  and  kept,  and  pay  all  charges 
and  expenses  attending  the  same ;  and  also  do  and 
shall,  in  the  next  place,  from  time  to  time,  during 
the  continuance  of  the  trusts  hereby  declared,  when 
and  as  the  same  shall  be  necessary,  or  the  trustee  or 
trustees,  for  the  time  being,  of  these  presents,  shall 
deem  it  expedient  or  proper,  but  not  otherwise,  apply 
for  and  procure  [or  join  and  concur  with  the  owners 
or  proprietors  for  the  time  being,  of  any  other  part 
or  share,  parts  or  shares,  of  the  said  leasehold  pre- 
mises, in  applying  for  and  procuring]  a  new  lease  or 
new  leases  of  the  said  leasehold  premises,  or  such  of 
them,  or  such  part  or  parts  thereof  as  are  or  shall  be 
of  a  renewable  nature,  or  which  the  said  trustees 
or  trustee  for  the  time  being  shall,  in  their  or  his 
discretion,  think  advisable  or  proper  to  renew ;  and 
also  shall  and  do  make  and  execute  [or  join  and  con- 
cur with  such  owners  or  proprietors  as  aforesaid  in 
making  and  executing]  all  such  surrenders,  acts,  mat- 
ters, and  things,  as  shall  be  necessary  or  expedient 
for  procuring  such  renewed  lease  or  leases ;  and  do 
and  shall,  out  of  the  improved  yearly  rents  and  pro- 
fits of  the  said  leasehold  premises,  or  by  mortgage 
thereof,  levy  and  raise  all  such  sums  of  money  as 
shall,  from  time  to  time,  be  found  necessary  or  pro- 
per for  the  payment  and  satisfaction  of  the  fines, 
fees,  and  other  charges  for  or  attending  the  procur- 
mg  such  new  lease  or  leases;  and  in  case  any  money 
shall,  at  any  time  'or  times,  be  raised  by  mortgage, 
for  the  purpose  of  obtaining  such  new  lease  or  leases 
as  aforesaid,  then  shall  and  do  thenceforth,  until  the 
principal  money  so  to  be  raised  by  mortgage  shall 
^e  paid  off,  or  until  some  person  or  persons  shall  be- 
come entitled  to  the  absolute  property  and  interest  of 
^Qd  in  the  said  leasehold  premises,  under  the  trusts 
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hereof  hereinafter  declared,  apply  all  the  improved 
yearly  rents  and  profits  of  the  said  leasehold  pre- 
misesi  when  and  as  often  as  the  same  shall  amouit 
to  a  competent  sum,  or  the  mortgagee  or  mortgagees 
can  be  prevailed  upon  to  accept  the  same,  in,  for,  or 
towards  payment  and  satisfaction  of  the  money  which 
shall  be  raised  by  mortgage  as  aforesaid,  and  the  in- 
terest thereof;  and  subject  and  without  prejudice  to 
the  trusts  aforesaid,  shall  and  do  stand  possessed  of, 
and  interested  in,  all  and  singular  the  said  leasehold 
premises,  and  such  renewed  leases  as  aforesaid ;  upon 
and  for  the  trusts,  intents,  and  purposes,  and  under 
and  subject  to  the  powers,  provisoes,  declarations, 
and  agreements  hereinafter  expressed,  declared,  and 
contained  of  and  concerning  the  same. 

OBSERVATIONS  ON  MARRIAGB-SETTLBMENTS. 

Though  the  subject  of  marriage-settlements  was 
altogether  passed  over. in  the  first  edition  of  this 
work,  either  from  having  escaped  the  attention  of 
the  author,  or  from  having  been  thought  by  him  too 
extensive  to  be  admitted  into  it,  the  editor  cannot 
but  feel  that  the  work  would  be  imperfect  if  the  sub- 
ject were  entirely  omitted ;  and  under  this  impres- 
sion, therefore,  he  has  introduced  a  simple  form  ap- 
plicable to  the  ordinary  cases,  where  money  in  the 
funds,  or  other  personal  estate,  or  the  produce  to 
arise  from  the  sale  of  real  estates,  are  the  subject  of 
the  settlement,  and  also  two  forms  relating  to  the 
settlement  of  small  real  or  leasehold  estates,  one  sub* 
jecting  them  to  the  same  trusts  as  a  contemporaneous 
settlement  of  personalty  by  means  of  trusts  for  sale, 
and  the  other  where,  though  the  ^property  is  not  of 
sufficient  value  to  justify  its  being  tied  up  by  the  Umi- 
tations  of  a  strict  settlement,  it  is  nevertheless  wished 
to  preserve  it  in  the  family  of  the  proprietor. 

Where  the  property  to  be  settled  consists  of  land- 
ed property  of  small  value,  which  the  parties  have 
no  desire  to  retain,  in  case  it  should  become  con- 
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venient  to  convert  it  into  money,  it  is  generally  con- 
sidered advisable  to  convey  it  by  a  separate  deed 
to  the  trustees  of  the  settlement,  upon  trust  for  the 
proprietor  till  marriage,  and  afterwards  upon  trusts 
for  sale  with  his  consent,  or  at  the  request  of  any 
other  parties  to  whom  it  may  be  wished  to  give  the 
power  of  delaying  the  sale,  and  to  stand  possessed  of 
the  money  to  arise  by  such  sale,  upon  the  trusts  de- 
clared by  the  settlement* 

Such  a  conveyance  should  not  disclose  what  those 
trusts  are,  but  should  contain  such  full  powers  for 
the  trustees  to  receive  and  give  discharges  for  the 
purchase-money,  as  would  quite  exonerate  the  pur- 
chaser from  inquiring  into  them.  The  conveyance 
should  also  contain  a  power  of  appointing  new  trus- 
tees, a  power  to  lease,  and  (in  the  case  of  renewable 
leaseholds  or  copyholds)  a  trust  for  renewal  and  pay- 
ment of  rents. 

The  advantage  of  this  course  on  a  sale  of  the  pro- 
perty must  be  obvious,  for  the  deed  can  be  given  up 
to  the  purchaser,  and  the  property  conveyed  to  him, 
without  the  concurrence  of  the  parties  interested 
under  the  trusts  of  the  settlement ;  and  no  covenant 
for  its  production  will  be  required,  which  would  be 
the  case  if  the  property  were  conveyed  to  the  trus- 
tees by  the  settlement  itself. 

If  the  property  to  be  settled  is  at  the  time  subject 
to  any  entail,  the  propriety  of  barring  such  entail  by 
a  distinct  conveyance  from  the  settlement  is  still 
more  obvious,  for  the  expense  of  enrolling  a  long 
deed  of  settlement  must  be  very  considerable.  It 
may,  indeed,  be  laid  down  as  a  general  rule,  that  the 
real  and  personal  estates  should  be  settled  by  distinct 
^assurances;  and  though,  by  so  doing,  some  small 
extra  expense  may  be  occasioned  at  the  time,  it  will 
ultimately  be  found  to  be  the  best  course,  even  on 
economical  grounds  alone. 

Where  the  gentleman  is  actually  or  likely  to  be-  proTMoiM 
come  engaged  in  any  profession  or  business  which  against  iMnk 
may  subject  him  to  the  operation  of  the  bankrupt  ^p^^* 
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lawst  it  is  sometimes  desirable  to  frame  the  trusts 
and  limitations  of  the  settlement  with  a  view  to  pre- 
serve some  provision  for  his  wife  and  family,  in  the 
ey&ki  of  his  becoming  bankrupt.  This  may  be  par- 
tially effected  by  giving  the  first  life  estate  in  all  the 
property  to  the  wife  for  her  separate  usey""  which  will 
preserve  the  property  for  the  benefit  of  the  family 
daring  her  life.  As  an  objection  is,  however,  (and 
as  it  appears  to  the  editor  justly,)  felt  against  that 
course,  the  income  of  the  property  is  sometimes 
limited  to  the  husband,  till  his  bankruptcy,  insol- 
vency, or  voluntary  alienation  of  it,  and  then  to 
his  wife,  for  her  separate  use,  for  the  remainder  of 
her  life ;  but  as  such  a  limitation  would  be  invalid 
as  to  any  property  that  was  originally  his  own,'  the 
most  effectual  mode  of  gaining  the  proposed  end  ap- 
pears to  be,  to  give  the  first  life  interest  in  the  gen- 
tleman's property  to  the  wife,  for  her  separate  use, 
and  limit  her  property  to  the  husband  till  his  bank- 
ruptcy, insolvency,  or  voluntary  alienation.  Such  a 
limitation  of  the  wife's  property  would  be  support- 
ed.' 

On  referring  to  the  cases  cited  in  support  of  these 
positions,  it  will  be  observed,  that  such  limitatioDs 
as  are  here  recommended  are  construed  with  great 
strictness.  Thus,  if  the  limitation  over  is  made  to 
depend  upon  any  attempt  to  alien,  incumber,  or 
charge  by  the  party  himself,  an  alienation  by  act  of 

*  If  not  given  to  her  separate  use,  the  gentleman  would 
be  entitled  to  dispose  of  it  for  the  term  of  their  joint  fires ; 
and  to  that  extent  it  would  consequently  vest  in  his  assignees, 
in  the  case  of  bankruptcy  or  insolvency ;  but  whether  tbe 
husband's  power  extends  beyond  his  own  life,  ao  as  to  affect 
his  wife*s  interest  as  surviTor,  appears  to  be  yet  unsettled. 
Stifle  V.  Everitt,  1  M.  and  Cr.  37. 

'  Higinbotham  v.  Holme,  19  Yes.  88. 

*  Brandon  v.  Robinson,  18  Yes.  429  ;  Ex  parte  Hodgson, 
19  Yes.  206 ;  and  see  Id.  92,  Wilkinson  v.  Wilkinson,  3 
Swanst.  515 ;  Lear  v,  Legget^  2  Sim.  479 ;  1  Russ.  and  M. 
690. 
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law,  as  on  bankruptcy,  is  not  considered  within  the 
terms  of  the  provision/  and  a  restraint  upon  aliena- 
tion upon  a  gift  to  a  man  for  life,  without  any  gift 
over  on  such  event,  is  entirely  inoperative.** 

Where  it  is  wished  to  give  a  woman  any  interest,  Restraint  ob 
for  her  separate  use,*  it  must  be  remembered  that  aiien*tion. 
the  ordinary  limitation  for  that  purpose  not  only  de- 
prives her  husband  of  all  power  over  it,  but  puts  her 
in  the  situation  of  a  feme  sole^  as  to  such  property, 
and  consequently  enables  her  to  make  any  disposi- 
tion of  it  she  pleases.*  If,  therefore,  it  is  desired  to 
provide  against  the  exercise  of  that  moral  influence 
which  a  husband  generally  has  over  his  wife,  and 
under  which  she  may  be  induced  to  part  with  her 
separate  property,  her  power  over  it  should  be  taken 
away  by  an  express  provision,  ordinarily  termed  a 
restraint  upon  anticipation,  which,  united  with  the 
limitation  to  her  separate  use,  Will  effectually  secure 
to  her  the  enjoyment  of  that  provision  which  was  in- 
tended for  her/ 

Great  care  should  be  taken,  in  framing  a  settle-  P«riod  of 
ment,  to  express  clearly  the  events  upon  which  the  ^^^^' 
interests  of  the  children  are  to  become  vested.  The 
ordinary  and  best  course  is  to  declare,  that  all  the 
sons  of  the  marriage  who  attain  twenty-one,  and  all 
the  daughters  who  attain  that  age,  or  previously 
'^^^y*  (with  consent  of  parents,  if  so  wished,)  shall 
take  vested  interests,  and  that  without  reference  to 
their  surviving  their  parents. 

If  the  period  of  vesting  is  postponed  to  the  age  of 
twenty-five,  or  any  other  period  later  than  twenty- 
one,  such  a  limitation,  in  any  antenuptial  settlement 

^  See  also  Whitfield  r.  Prickett,  2  Keen,  60S. 
*"  Woodmeston  v.  Walker,  2  Russ.  and  M.  204. 

*  For  a  form  of  a  trust  of  this  sort,  see  anUf  p.  55. 
I  Sturges  V.  Corp,  18  Ves.  190. 

*  Brandon  v,  Robinson,  18  Yes.  434* 

'  Woodmeston  v.  Walker,  2  Russ.  and  1^  205 ;  see  Tul- 
lettv.  Armstrong,  1  Beav.  1,  and  L.  J.  N.  S.  41  Ch.,  in 
which  the  points  as  to  separate  estate  are  fully  conndered. 

29 
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fts  to  all  the  children,  and  in  a  postnaptial  settlemeot 
as  to  those  not  born  at  its  execution,  would  be  void;* 
for  the  vesting  of  any  real  or  personal  estate  under 
such  circumstances  cannot  be  postponed  to  a  period 
or  event  which  may  possibly  not  happen  till  after 
twenty-one  years  from  the  death  of  the  parents — 
the  greatest  time  allowed  by  law  for  postponing  the 
vesting  of  any  estate  being  a  life  or  lives  in  being, 
and  twenty-one  years,  and  a  period  for  gestation 
afterwards. 

A  marriage-settlement  should  always  be  executed 
before  the  marriage  actually  takes  place ;  for  if  it 
were  executed  afterwards,  it  would  be  considered  as 
voluntary*  unless  made  in  pursuance  of  a  written 
antenuptial  agreement,  in  which  case,  so  far  as  its 
provisions  are  in  conformity  with  the  terms  of  the 
agreement,  it  would  have  the  same  validity  as  if 
made  before  marriage. 

Where  government  or  other  stock,  or  shares  in 
any  company,  are  the  subject  of  a  settlement,  care 
should  be  taken  to  vest  it  in  the  trustees,  in  the 
mode  required  for  the  transfer  of  such  particular 
kind  of  property.  Thus,  an  actual  transfer  in  the 
books  of  the  Bank  of  England  as  to  any  government 
stock,  or  in  the  books  of  any  company,  as  to  any 
shares  in,  or  property  under,  the  control  of  such 
company,  should  always  be  obtained  previous  to  the 
marriage ;  and  where  money  is  settled,  the  trustees 
should  require  either  that  it  be  paid  to  them,  or  in* 
vested  in  their  names,  and  should  obtain  possession 
of  the  securities ;  but  if  reversionary  or  other  pro- 
perty, which  does  not,  at  the  time,  admit  of  being 
legally  vested  in  the  trustees,  be  settled,  all  the 
precautions  of  which  the  case  may  admit  should  be 
taken  for  preventing  the  party  to  whom  the  pro- 
perty belonged  from  continuing  to  deal  with  it  af- 
terwards as  his  own.     Thus,  if  trust-property,  or  a 

V  Lord  Southampton  r.  M.  of  Hertford,  2  Yes.  and  B. 
54  i  Leake  v.  Robinson,  2  Mer.  362 ;  and  see  p.  388. 
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policy  of  insurance,  or  a  debt,  be  settled,  notice  of 
the  settlement  should  be  given  to  the  trustees,  or 
other  party  by  whom  payment  is  eventually  to  be 
made  ;  and  where  the  whole  legal  estate  is  vested  in 
the  trustees  of  the  settlement,  they  are  entitled  to, 
and  should  obtain,  the  possession  of  the  title-deeds. 


♦CHAPTER  XXXVI. 


STAMPS. 

Though  no  part  of  the  original  work  was  devoted 
to  the  consideration  of  the  Stamp-laws,  the  editor  of 
the  present  edition  has  thought  that  a  chapter  on 
such  portions  of  the  Stamp-acts  as  are  applicable  to 
the  ordinary  proceedings  in  conveyancing,  is  quite 
consistent  with  the  general  design  of  the  work,  and 
will  prove  not  altogether  unacceptable  to  the  prac- 
tical reader. 

The  genera]  stamp- act  now  in  force  was  passed 
in  the  55th  year  of  George  the  Third,  and  came  into 
operation  on  the  1st  September  1815.     It  has  been 
amended,  so  far  as  it  applied  to  the  transfer  of  mort- 
gages, and  some  other  points  not  within  the  scope  of 
this  chapter,  by  the  3d  George  the  Fourth,  c.  117i 
which  came  into  operation  on  the  15th  August  1822. 
The  act  of  1st  and  2d  Geo.  IV.,  ch.  55,  was  passed 
to  remove  doubts  which  had  arisen  as  to  the  stampi 
chargeable  on   instruments  affecting  property,  of 
which  part  might  be  situate  in  Ireland,  and  other 
part  in  Great  Britain,  or  elsewhere;  and  as  to  bonds 
executed  by  several  persons,  some  residing  in  Ire- 
land, and  others  in  Great  Britain,  or  elsewhere,  bjr 
declaring  that,  in  such  cases,  the  proper  stamps 
were  those  chargeable  in  Great  Britain.^ 

k  The  otber  acts  relating  to  stamps  are  the  5th  Geo.  IV. 
c.  41,  for  repealing  certain  duties  on  l^al  proceeding! ;  tk 


i 


AGREEMENTS.  653 

The  selections  from  the  provisions  of  the  stamp- 
acts,  which  will  be  found  in  this  chapter,  have  been 
made  principally  with  a  view  to  the  different  con- 
veyances and  other  instruments,  of  which  the  forms 
are  given  in  this  work.  Of  those  particulars,  which 
find  their  way  into  every  pocket-book  and  almanack, 
no  notice  has  been  taken. 

^greementy  or  any  minute  or  memorandum  of  an  Agreements. 
agreement  under  hand  only,  (not  otherwise  charged,) 
where  the  matter  thereof  shall  be  of  the  value  of 
L.2O9  or  upwards,  whether  the  same  shall  be  only 
evidence  of  a  contract,  or  obligatory  on  the  parties, 
from  its  being  a  written  instrument,  together  with 
every  schedule^  receipt^  or  other  matter  put  or  in-- 
dorsed  thereon^  or  annexed  thereto} 

Where  the  same  shall  not  contain  more  than 

15  folios,J  L.1     0     0 

If  it  contains  more  than  15  folios,       1   15     0 

3d  and  4th  William  IV.,  c.  23,  for  reducing  the  stamp-duties 
on  advertisements,  and  on  certain  sea-insurances ;  to  repeal 
the  stamp-duties  on  pamphlets,  and  on  receipts  for  sums  un- 
der L.5 ;  and  to  exempt  insurances  on  farming  stock  from 
stamp-duties ;  an  act  passed  in  the  same  session,  being  ch. 
97,  for  regulating  the  sale  of  stamps ;  the  3dth  chapter  of 
the  1st  and  2d  Victoria,  for  exempting  from  stamp-duty  the 
adndssioii  of  freemen  by  birth  on  servitude,  in  places  in  Eng« 
land  returning  members  to  Parliament ;  and  the  85th  chap- 
ter of  the  same  session,  declaring  that  a  stamp  of  the  proper 
amoant  shall  be  sufficient,  though  not  of  the  same  sort  as- 
generally  used  for  the  instrument  of  the  particular  character 
in  question. 

*  These  matters  are  to  be  reckoned,  in  all  cases  where  the 
stamps  depend  on  the  length  of  an  instrument — signatures, 
receipts,  (Linley  v.  Clarkson,  3  Tyr.  353,  1  C.  and  M.  436) 
— swords  on  a  map  or  plan,  ( Wrekens  v.  Evans,  4  C.  and  P. 
359) — and  figures,  which  are  to  be  counted  as  words,  (Lord 
Du^ey  V.  Robins,  3  C.  and  P.  62)  are  reckoned ;  but  the 
ordinary  indorsement  of  the  date,  parties,  &c.,  need  not  be 
brought  into  the  calculation;  Windier  v.  Fearon,  7  D.  and  R. 
185,  4  B.  and  C.  663. 

j  Common  law  folios  of  72  words  each,  being  1080 
words. 
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Annuity. 
Appointment. 


Apprentice- 
ship. 


With  Si  progressive  duty^  o\  L.I     5     0 

Agreements,  for  granting  a  lease  at  a  rack-rent  of 
les8  than  L.5,  for  the  hire  of  any  labourer,  artificer, 
manufacturer,  or  menial  servant,^  and  agreements 
for  or  relating  to  the  sale  of  any  goods,  wares,  or 
merchandise,  are  exempted  from  the  before-men- 
tioned duties  by  the  act  itself;  and  written  agree- 
ments to  take  a  debt  out  of  the  statute  of  limitations 
are  exempted  by  the  8th  sect,  of  Lord  Tenterden's 
act,  9th  Geo.  IV.,  c.  14. 

Annuity,  see  Bond  and  Conveyance. 
Appointment  of  real  or  personal  property  in  exe- 
cution of  a  power,  and  whether  by  deed  or 
simple  writing,  .  •  L.1  15    0 

Progressive  duty,  .  •  15    0 

If  the  appointment  is  made  by  way  of  mortgage 
or  sale,  it  would  be  liable  to  the  same  stamps  as 
other  conveyances  for  such  purposes. 

Appointment  of  a  gamekeeper,  .  L.1  15  0 
Apprenticeship  indenture,  or  other  writing  con- 
taining the  covenants  or  agreements  for  or  relating 
to  the  service  of  any  apprentice,  clerk,  or  servant, 
who  shall  be  put  or  placed  to  or  with  any  master 
or  mistress,  to  learn  any  profession,  trade,  or  em- 
ployment, except  articles  of  clerkship  to  attorneys, 
&c. ;  if  the  sum  of  money,  or  the  value  of  any 
other  matter  or  thing  which  shall  be,  or  be  secured 
to  be  paid,  given,  assigned,  or  conveyed  to  or  for 
the  use  or  benefit  of  the  master  or  mistress,  with  or 
in  respect  of  such  apprentice,  or  both  the  money  and 
the  value  of  such  other  matter  or  thing  shall  not 
amount  to  L.30,         L.1    0   0 


^  The  progressive  duty  is  payable  for  every  completed  15 
folios  after  the  first  15.  Thus,  a  deed  of  30  folios  is  subject 
to  it,  though  one  of  29  is  exempt ;  a  deed  of  45  folios  is  liable 
to  a  double  progressive  duty ;  one  of  60  to  treble ;  aud  so  oo. 
It  ^ill  be  noticed^  that,  where  an  ad  valorem  duty  is  payable, 
the  progressive  duty  is  only  L.  1,  and  in  other  cases  L.I,  5s. 

*  Apprentices  are  not  included  in  these  words ;  Rex  r.  St 
Paul's,  Bedford,  6  T.  R.  452. 
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If  the  same  shall  amotiut 

to  L.30,    and  not  amount  to 

L.50, 

L.2 

0 

0 

50, 

100, 

3 

0 

0 

100, 

200, 

6 

0 

0 

200, 

300, 

12 

0 

0 

300, 

400, 

20 

0 

0 

400, 

500, 

25 

0 

0 

500, 

600, 

30 

0 

0 

600, 

800, 

40 

0 

0 

800, 

1000, 

50 

0 

0 

1000,  and  upwards, 

60 

0 

0 

Duplicate  in  any  of  the  above  cases,     L.l   15     0 

And  where  there  is  no  consideration,  and 
the  indenture  does  not  contain  more 
than  15  folios,  .  .  10     0 

And  duplicate,  (if  any,)  .  10     0 

But  if  it  contains  more  than  15  folios,      1   15     0 

And  duplicate,  (if  any,)  .  1   15     0 

Transfers  or  assignments,  and  their  duplicates,  are 
subject  to  the  same  stamps  as  indentures  without 
consideration  ;  but  if  any  valuable  consideration,  as 
before  mentioned,  "  exclusive  of  any  part  of  the 
consideration  to  the  former  master  or  mistress,  which 
may  be  returned,  or  given,  or  transferred  lo  the  new 
master  or  mistress,"  the  same  stamps  upon  its  value 
are  chargeable  as  on  original  indentures. 

Duplicate  of  the  indenture  or  assignment,  L.l, 
158^  or  the  same  as  on  the  original,  if  less  than  that 
sum. 

Indentures  for  placing  out  poor  children  at  the 
sole  charge  of  any  parish  or  public  charity,  and  as- 
signments thereof,  are  exempted  from  all  stamp- 
duty. 

Award,  L.1,   158.,  with   a  progressive  duty  of  A^waM. 
L.l,  5s. 

Bargain  and  sale  (or  lease)  for  a  year,  for  vesting  Bargain  and  , 
possession  on  a  sale  or  mortgage.  **^®* 

Where  the  considerations  expressed  in  the  release 
sh^all  not  amount  to  L.20,  •         L.O  10     0 
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Where  the  same  sh^I   amount  to  L.20» 

and  not  to  L^O,  .  .      L.0  15  0 

Ln60,  and  not  to  L.150,       10  0 

L.150y  and  upwards,  1  15  0 

Upon  any  other  occasion,  .  1  15  0 

It  will  be  noticed,  that  no  progressive  duty  is 
charged  on  a  bargain  and  sale  for  a  year ;  and,  there- 
fore, though  it  should  extend  over  several  skins  of 
parchment,  the  first  only  need  be  stamped. 

Bargain  and  sale,  being  a  conveyance  or  mortgage, 
— see  those  heads. 

Bargain  and  sale  (to  be  enrolled)  of  any  estate  of 
freehold  in  lands  or  other  hereditaments  in  Englaod, 
upon  any  other  occasion  than  the  mortgage  or  sale 
thereof, — L.5,  with  a  progressive  duty  of  L.1,  58. 

Bond  given  as  a  security  for  the  payment  of  any 
annuity,  (except  upon  the  original  creation  and  sale 
thereof,)  or  for  any  sum  or  sums  of  money  at  stated 
periods,  (not  being  interest  or  rent,)  for  any  definite 
terra,  so  that  the  total  amount  of  the  money  to  be 
paid  can  be  previously  ascertained, — the  same  duty  as 
on  a  bond  for  payment  of  a  sum  of  money  equal  to 
such  total  amount." 

Bonds  for  securing  any  annuity  or  other  right  not 
before  in  existence  upon  the  sale  thereof,  when  the 
same  shall  not  be  created  by  actual  grant  or  convey- 
ance, are  liable  to  the  same  duty  as  an  actual  grant 
or  conveyance  according  to  the  amount  of  the  con- 
sideration thereof,  but  if  the  same  shall  be  secured 
also  by  warrant  of  attorney,  covenant,  contract,  or 
otherwise,  the  ttd  valorem  duty  will  be  only  charge- 
able on  one  of  such  instruments. 

Bond  given  as  a  security  for  the  payment  of  any 
annuity,  except  upon  the  original  sale  and  creation 
thereof,  or  of  any  sums  at  stated  periods,  (not  being 
interest  or  rent,)  for  a  life  or  any  indefinite  period. 

*  These  are  not  given,  being  the  same  as  stamps  ooBort- 
gtges. 
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Where  the 

annuity  or 

sum 

secured 

shall 

amount  to  L.10 

per  annum, 

L.1 

0    0 

L.10,  and  not  to  50, 

2 

0    0 

50, 

100, 

3 

0    0 

100, 

200, 

4 

0    0 

200, 

300, 

5 

0    0 

300, 

400, 

6 

0    0 

400, 

500, 

7 

0    0 

600, 

750, 

9 

0     0 

750, 

1000, 

12 

0    0 

1000, 

1500, 

15 

0     0 

1500, 

2000, 

20 

0    0 

2000,  and 

upwards. 

25- 

0    0 
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Bond  for  the  due  execution  of  an  office,  and  to  ac- 
count for  money  received  by  virtue  thereof,  L.1,  Ids., 
with  a  progressive  duty  of  L.1,  5s. 

Charter-party,  or  any  agreement  or  contract  for  ciiArUr*part:r 
the  charter  of  any  ship  or  vessel,  or  any  memoran- 
dum, letter,  or  other  writing  between  the  captain, 
master,  or  owner  of  an^y  ship  or  veftel,  and  any  other 
person  for  or  relating  to  the  freight  or  conveyance 
of  any  money,  goods,  or  effects  on  board  of  such 
ship  or  vessel,  L.1,  15s.,  with  a  progressive  duty  of 
Lfl,  5s. 

Conveyance,  whether  grant,  disposition,  lease,  as-  conTeyancc. 
signment,  transfer,  release,  renunciation,  or  of  any 
other  kind  or  description  upon  the  sale  of  any  lands> 
tenements,  rents,  annuities,  or  other  property,  real 
or  personal,  or  of  any  right,  title,  interest,  or  claim 
therein,  for  the  principal,  or  only  deed,  instrument, 
or  writing,  where  the  purchase  or  consideration - 
money  therein  or  thereupon  expressed  shall  not 
amount  to  L.20,  L.0  10    0 

Where  the  same  shall  amount  to 

L.20,  and  not  to  L.50,  10    0 

50,  150,  1  10    0 

*  If  the  payments  should  not  be  reserved  yearly,  the  an- 
nual amount  must  be  ascertained  by  taking  an  average ;  thus 
a  triennial  payment  of  L.75  would  be  considered  as  an  an- 
nual payment  of  L.25. 
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L.150,  L.300,  L.2    0    0 

300,  500,  3    0    0 

500,  750,  6    0    0 

750,  1,000,  9    0    0 

1,000,  2,000,  12    0    0 

2,000,  3,000,  25    0    0 

3,000,  4,000,  35     0    0 

4,000,  5,000,  45    0    0 

5,000,  6,000,  55     0    0 

6,000,  7,000,  65    0    0 

7,000,  8,000,  75     0    0 

8,000,  9,000,  85     0    0 

9,000,  10,000,  95    0    0 

10,000,  12,500,  110    0    0 

12,500,  15,000,  130    0    0 

15,000,  20,000,  170    0    0 

20,000,  30,000,  240    0    0 

30,000,  40,000,  350    0    0 

40,000,  50,000,  450    0    0 

50,000,     •  60,000,  550    0    0 

60,000,  80,000,  650    0    0 

80,000,  100,000,  800    0    0 

100,000,  or  upwards,  1000    0    0 

with  a  progressive  duty  of  L.I. 

And  where  any  freehold  lands  or  hereditaments 
in  England  shall  be  conveyed  by  feoffment  or  bar- 
gain and  sale  enrolled,  and  not  by  both,  such  feoff- 
ment or  bargain  and  sale,  unless' accompanied  by  a 
lease  and  release,  shall  be  charged  with  a  further 
duty  of  the  same  amount  as  would^have  been  char- 
ged on  the  lease  for  a  year  if  the  premises  had  been 
conveyed  by  lease  and  release. 
conveyftnco  Where  property  of  different  tenures  or  holdings,  or 
by  different  jjgj^j  under  different  titles  contracted  for  at  one  entire 
price,  shall  be  conveyed  in  separate  parts  by  differ- 
ent instruments,  the  consideration-money  may  be  ap- 
portioned as  the  parties  think  fit,  so  that  a  distinct  con- 
sideration is  set  forth  for  each,  and  distinct  ad  valo- 
rem dutji  be  paid  on  the  conveyance  of  each  portion. 
Where  any  property  contracted  for  at  one  entire 
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price  by  two  or  more  persons  jointly,  or  by  any  per-  Purchases  by 
son  in  trust  for  himself  and  others,  or  wholly  for  ^«^'^^^J"^"'- 
others,  shall  be  conveyed  in  parts  by  separate  deeds  ^* 
to  the  persons  for  whom  the  same  shall  be  purchas- 
ed for  distinct  parts  of  the  purchase-money,  the  con- 
veyance of  each  part  shall  be  charged  accordingly; 
but  if  the  different  parcels  are  conveyed  to  the  dif- 
ferent persons  by  the  same  deed,  such  deed  shall  be 
charged  with  an  ad  valorem  duty  on  the  aggregate 
amount  of  purchase-money. 

In  the  case  of  a  conveyance  from  the  original  ven-  sub-purcha- 
dor  to  a  sub -purchaser,  the  conveyance  must  be**"' 
stamped  according  to  the  amount  of  the  consideV- 
ation  paid  by  such  sub-purchaser  without  regard  to 
the  amount  of  the  original  purchase-money,  unless 
a  previous  conveyance  duly  stamped  had  been  made 
from  the  first  to  the  sub-purchaser,  when  any  con- 
iirraatory  conveyance  from  tiie  original  vendor  would 
be  subject  only  to  the  ordinary  deed  stamp. 

When  lands  separately  contracted  to  be  purchased  Property 
from  different  persons  at  distinct  prices  shall  be  con-  ^^"erli'con^ 
veyed  by  one  deed,  the  ad  valorem  duty  shall  be  tracts. 
chargeable  on  the  aggregate  amount  of  the  pur- 
chase-moneys. 

Where  the  whole  or  any  part  of  the  consideration  where  there 
is  formed  of  money  charged  on  the  property,  whether  ^^  *  ci»arge  on 
due  to  the  purchaser  himself,  or  afterwards  to  be    ^*^p^°p°^-' 
paid  by  him,  the  same  is  to  be  deemed  part  of  the 
purchase-money. 

Where  hereditaments  are  conveyed  by  bargain  Principal 
and  sale  enrolled,  and  also  by  lease  and  release,  or  ^®®*^- 
feoffment,  the  release  or  feoffment  shall  be  deemed 
the  principal  deed ;  but  if  the  conveyance  is  effected 
bv  lease  and  release,  and  feoffment,  the  release  shall 
be  so  considered.  In  conveyance  of  copyholds,  the 
surrender  or  grant,  or  the  memorandum  thereof,  if 
made  out  of  court,  but  if  in  court,  then  the  copy  of 
court-roll  shall  be  deemed  the  principal  deed. 

In  other  cases  the  parties  may  determine/or  them- 
selves which  shall  be  the  principal  deed. 
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Declaration 
of  tnut. 


Deed. 


Exchange. 


FeofFinent. 


Doplicatet  of  instraroeDto  chargaUe  with  ad 
larem  daty  exceeding  L.2  are  chargeable  with  the 
common  deed  stamp  only. 
Where  dMd  u  ^nj  where  any  deed  or  instmment  operating  as 
^^JJJ^JJ^  a  conveyance  on  the  sale  of  any  property  shall  operate 
also  as  a  conveyance  of  any  other  than  the  property 
sold  by  way  of  settlement,  or  for  any  other  purpose, 
or  shaU  also  contain  any  other  matter  or  thing  besides 
what  shall  be  incident  to  the  sale  and  conveyance  of 
the  property  sold,  or  relate  to  the  title  thereto^  every 
sach  deed  or  instrument  shall  be  charged  in  addition 
to  the  duty  to  which  it  shall  be  liable  as  a  convey- 
ance on  the  sale  of  property,  and  to  any  progressive 
duty  to  which  it  may  also  be  liable,  with  such  fur- 
ther stamp-duty  as  any  separate  deed  containing 
the  other  matter  would  have  been  chargeable  with, 
exclusive  of  the  progressive  duty." 

Conveyance  of  equity  of  redemption  to  a  purcha- 
ser in  the  same  deed  with  a  mortgage.  See  Mortgage. 
Declaration  of  any  use  or  trust,  whether  by  d^ 
or  not,  -  -  L.I  15    0 


15    0 


1 
1 


1 
1 


15 
6 


15 
5 


0 
0 


0 
0 


Lease. 


Progressive  doty, 

Deed  not  otherwise  charged  nor  ex- 
empted from  all  stamp-duty. 
With  a  progressive  duty  of 

Exchange  or  partition,  if  nothing,  or 
a  sum  less  than  L.300,  is  paid  for 
equality  of  exchange  or  partition, 

Progressive  duty. 

But  if  L.300  or  upwards  be  paid  for  equality  of 
exchange  or  partition,  the  same  ad  valorem  and 
progressive  duties  as  on  a  conveyance  are  chargeable. 

Feoffment,  if  not  liable  to  the  ad  valorem  duties 
on  a  sale  or  mortgage,        -  L.1   15    0 

And  where  the  same  shidl  also  contain 
a  letter  of  attorney  to  deliver  or  re- 
ceive seisen,  a  further  duty  of        -     115    0 

A  progressive  duty,  -  -        1     5    0 

Lease  granted  in  consideration  of  any  fine  or  pre- 
mium, without  any  yearly  rent,  or  a  rent  under 
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L.20  per  annum,  (except  leases  for  not  more  than 
three  lives»  or  a  term  of  years  determinable  with  a 
life  or  lives  not  exceeding  three,  and  by  whomsoeyer 
granted,  and  except  leases  for  a  term  absolute,  not 
exceeding  twenty-one  years,  granted  by  ecclesiasti- 
cal corporations,)  are  subject  to  the  same  duty  as 
conveyances  on  the  sale  of  lands  for  a  sum  of  money 
of  the  same  amount  as  such  fine  or  premium. 
Lease  without  fine  or  premium,  where  the  yearly 
rent  shall  not  amount  to  L.20^  L.1     0    0 

Where  it  shall  amount  to 
L.20,  and  not  to  L.lOO, 
100,  200, 

200,  400, 

400,  600, 

600,  800, 

800,  1000, 

1000,  or  upwards. 
Leases  granted  at  a  yearly  rent  and  for  a  fine  . 
are  subject  to  cui  vcdorem  duty,  both  in  respect  of 
the  rent  and  fine. 

Leases  not  otherwise  charged,      -       Ll  15     0 
Counterpart  of  any  lease,  with  a  duty 
not  exceeding  L.l» — ^the  same  duty 
as  on  the  lease  itself,  in  other  cases,       1   10     0 
Progressive  duty  on  all  leases,         -        10    0 
Letter  or  power  of  attorney  by  any  petty  officer.  Letter  of  at. 
seaman,  or  marine,  or  their  executors  or  ad-  ^n^^y- 
ministrators,  for  receiving  prize  money. 


For  receiving  wages, 
Other  letters  of  attorney  not  relating 

to  government  stock. 
Progressive  duty, 
Letters  of  licence  from  creditors  to  a 

debtor,  -  -  - 

Progressive  duty. 

Memorial  of  the  grant  of  an  annuity, 
And  for  every  piece  of  vellum,  parch- 
ment, or  paper,  upon  which  such 
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memorial  shall  be  i^vTitten  beyond 
the  first, ,  -  -  L.1     0    0 

Mortgages.  The  following   duties  are  imposed  upon  every 

mortgage,  conditional  surrender,  conveyance  in  trust 
for  sale,  further  charge  or  other  security  of  or  af- 
fecting any  lands,  estate,  ©r  property,  real  or  per- 
sonal, heritable  or  moveable,  and  also  on  any 
agreement  or  bond,  accompanied  with  a  deposit  of 
title-deeds  for  making  a  mortgage,  or  security  of 
any  lands,  estate,  or  property,  comprised  in  such 
title-deeds,  or  for  pledging  or  charging  the  same  as 
a  security. 

Where  the  same  respectively  shall  be  made  as  a 
security  for  the  payment  of  any  definite  and  cer- 
tain sum  of  money  advanced  or  lent  at  the  time, 
or  previously'  due  and  owing,  or  forborne  to  be  paid, 
being  payable,  not  exceeding 
L.50, 

50,  L.1 00, 

100,  200, 

200,  300, 

.300,  500, 

500,  1,000, 

1,000,  2,000, 

2,000,  3,000, 

3,000,  4,000, 

4,000,  5,000, 

5,000,  10,000, 

10,000,  1^,000, 

15,000,  20,000^ 

exceeding  L.20,C00, 

And  where  the  same  shall  be  made  as  a  security 
for  the  repayment  of  money  to  be  thereafter  lent 
or  paid,  or  which  may  become  due  on  an  accouDt- 
current,  either  with  or  without  any  sum  already  ad- 
vanced or  due,  except  any  sums  to  be  advanced  for 
the  insurance  of  any  property  comprised  in  such 
mortgage  against  fire,  or  for  the  insurance  of  any 
lives,  pursuant  to  any  agreement  in  any  deed  where- 
by any  annuity  shall  be  granted  for  such  lives. 
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If  the  sum  secured,  or  to  be  ultimately  recover- 
able, shall  be  uncertain  and  without  any  limit,  L.25. 

But  if  the  total  amount  thereof  be  limited  not  to 
exceed  a  given  sum,  the  same  duty  as  on  a  mort-  . 
gage  for  such  limited  sum. 

The  stamp  on  securHies  for  the  transfer  or  re- 
transfer  of  stock  or  funds,  whether  government  or 
the  East  India  or  South  Sea  Companies,  is  to  be  de- 
ternained  by  the  value  according  to  its  average  price 
at  the  date  of  the  mortgage,  or  on  either  of  the  ten 
days  preceding. 

Where  both  stock  and  money  are  secured,  a  stamp 
is  chargeable  in  respect  of  each. 

Where  distinct  sums  of  money  or  stock  are  secur- 
ed to  different  persons,  the  ad  valorem  duty  is 
chargeable  on  each  sum,  and  not  on  the  aggregate 
amount.** 

The  progressive  duty  on  mortgages,  as  in  other 
cases  where  an  ad  valorem  duty  is  paid,  is  L.I. 

Where  copyholds  are  mortgaged  jointly  with  Copyholds. 
other  property,  the  ad  valorem  duty  is  chargeable 
on  the  deed  or  instrument  relating  to  such  other 
property,  evert  though  the  copyholds  are  in  fact 
conveyed  or  charged  by  a  distinct  instrument  from 
the  other  property  ;p  but  if  they  are  mortgaged 
alone,  and  a  conditional  surrender  or  grant  forms 
the  only  or  one  of  the  securities,  the  stamp  is  im- 
posed on  the  surrender  or  grant,  if  made  out  of  the 
court,  or  the  copy  of  court  roll,  if  made  in  court. 

The  following  exemptions  from  the  preceding  ad 
valorem  duties  are  given  by  the  act : 

Any  deed  or  other  instrument  made  for  the  fur-  Further  as- 
ther  assurance  of  property  already  charged  by  a  surance. 
deed  or  instrument  which  shall  have  paid  the  ad  va- 
lorem duty  on  mortgages. 

Any  deed  or  other  instrument  made  as  an  addi-  ' 

•  Reed  v.  Willmott,  5  M.  and  P.  553 ;  7  Bing.  577  ; 
and  see  suggestion  on  this  head,  antCt  459. 

p  Reed  v,  Willmott,  5  M.  and  P.  553 ;  7  Bing.  577. 
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Additional  m-  tioDul  or  farther  secarity  for  any  sum  or  stock  al« 

•^^*J-  ready  secared  by  a  deed  or  instroment  which  shall 

have  paid  the  ad  valorem  duty,  in  case  such  further 

security  be  made  by  the  same  persons  who  made  the 

original  security. 

By  the  3d  George  IV.,  c.  1 17»  sec  3,  any  deed 
or  other  instrument,  being  an  additional  security  for 
money  or  stock  previously  secured  by  a  hond  upon 
whichthe  ad  valorem  duty  has  been  paid,  are  chai^- 
able  only  with  the  ordinary  duty  payable  on  deeds. 
A  further  security  by  any  other  party  than  the 
original  mortgagor,  not  being  within  these  excep- 
tions, would  be  liable  to  the  ad  valorem  duty  on 
original  mortgages,  unless  the  primary  security  was 
simply  a  bond,  in  which  case  the  exemption  applies 
whether  the  person  executing  the  further  secarity 
was  the  same  person  who  gave  the  bond  or  not. 

Unless  the  language  of  the  exemptions  is  read 
with  attention,  a  confusion  may  arise  between  instra- 
ments  for  the  further  assurance  of  B,n  estate,  or  pro- 
perty, already  charged,  and  instruments  for  the 
furdier  security  of  sums  already  secured ;  the  ex- 
emption, in  the  former  case,  is  not,  as  in  the  latter, 
confined  to  instruments  executed  by  the  original 
mortgagor.  Thus,  if  the  heir  was  to  confirm  a  mort- 
gage by  his  ancestor,  the  deed  of  confirmation  would 
require  no  ad  valorem  stamp ;  but  if  the  ancestor 
had  mortgaged  Black  Acre  to  secure  a  given  sum, 
and  the  heir  should  afterwards  convey  White  Acre 
to  the  mortgagee,  as  a  further  security,  the  ad  va- 
lorem duty  would  be  payable,  and  so  (as  the  editor 
conceives)  if  the  father  had  mortgaged  his  estate  for 
life  in  Black  Acre,  and  the  son  afterwards  conveyed 
his  reversion  in  fee  as  a  further  security,  an  ad  va- 
lorem stamp  would  be  payable ;  for,  though  its  sub- 
ject is,  popularly  speaking,  the  same  property,  it  is 
not  the  same  estate  in  the  legal  sense  of  the  word. 

If  two  or  more  persons,  who  had  mortgaged  dif- 
ferent premises,  or  their  different  shares  or  estates 
in  the  same  property,  concur  in  an  assignment  of 
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the  respective  mortgages  to  the  same  person,  for  the 
purpose  of  making  all  the  several  properties  or 
shares  liable  to  the  aggregate  amount  of  the  several 
mortgages,  which  is  sometimes  the  case  where  a 
tenant  for  life,  and  the  person  entitled  in  remainder, 
have  separately  mortgaged  their  different  interests, 
it  would  appear  that  a  fresh  ad  valorem  duty  is 
payable ;  for,  so  far  as  the  deed  operates  as  a  further 
security  for  the  original  mortgage  debts,  it  is  not 
made  by  the  same  person  who  made  the  original  se- 
curity, which  it  must  be,  in  order  to  bring  it  within 
the  exemption  in  the  55th  George  III. 

Mistakes  are  often  fallen  into  in  determining  the  Future adTMi. 
proper  stamps  payable  on  mortgage  deeds,  from  the  ^^' 
erroneous  notion,  that  the  amount  actually  lent  or 
forborne,  at  the  time  of  the  execution  of  the  securi- 
ties, is  the  criterion  by  which  the  estimate  should  be 
made ;  whereas  the  duty  is  also  payable  upon  any 
money  which  may  afterwards  be  lent,  advanced,  or 
paid,  or  which  may  become  due  on  an  account-cur- 
rent, of  which  the  repayment  is  secured  by  the  mort- 
gage. 

A  mortgagee  would  be  entitled  to  a  lien  on  the 
premises  for  his  costs,  without  any  agreement  for 
that  purpose,  and  no  higher  stamp  is  payable  in  con- 
sequence of  the  insertion  of  such  a  stipulation. 

If  the  mortgage  contains  a  power  to  lay  out  mo- 
ney«  in  completing  an  unfinished  house,  or  making  ex- 
tensive improvements  on  the  premises,  or  (as  is  often 
the  case  in  mortgages  of  life  interests)  for  insuring 
the  mortgagor's  life,  and  also  an  agreement  that  the 
premises  should  not  be  redeemable  till  those  sums 
and  interest  on  them  be  paid,  a  further  ad  valorem 
duty  would  be  required,  which  (unless  the  sum  ul- 
timately to  be  recovered  under  the  mortgage  should 
be]  limited)  must  be  the  highest  stamp.  Such,  as 
above  stated,  is  the  general  rule,  but  there  are  seve- 
ral exceptions  to  it ;  thus  the  legislature  have  ex- 
empted from  stamp-duty  premiums  payable  upon 

^  Coventry  on  the  Stamp  Act,  807* 
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the  insurance  of  the  mortgaged  premises  against 
fire^  and  upon  any  lives  for  which  annuities  may  be 
granted ;  and  it  has  been  held,  that  such  disburse- 
ments as  rent,  taxes,  repairs,  heriots,  and  costom- 
ary  outgoings,  if  paid  by  the  mortgagee,  may  be  re- 
covered with  interest  afler  the  rate  reserved  on  the 
original  loan,  though  the  ad  valorem  stamp  on  the 
mortgage  was  not  of  an  amount  sufficient  to  have 
covered  them/ 
Expense  of  reo      If  the  mortgage  provides  for  the  recovery  of  the 
newing  lease-  expenses  of  renewing  leaseholds  in  mortgage,  or  of 
holds.  insuring  any  of  the  lives  for  which  they  are  held, 

by  empowering  the' mortgagee  to  expend  money  for 
that  purpose,  and  giving  him  a  lien  for  such  amount, 
an  additional  stainp  would  be  required  ;  but  a  cove- 
nant by  the  mortgagor  to  lay  out  money  for  that 
purpose  would  not  affect  the  stamp.* 

The  amount  intended  to  be  secured  must  be 
limited  by  the  deed,  and  though,  as  in  the  case  of 
the  premiums  on  a  life  assurance,  which  were  made 
recoverable  in  a  mortgage-deed,  th&  amount  might 
have  been  estimated ;  yet,  if  no  stated  limit  ap- 
pears on  the  deed,  the  highest  duty  is  payable.' 
Wherever,  therefore,  the  deed  contains  any  pro- 
vision for  the  expenditure  of  any  money  by  the 
mortgagee,  either  in  the  first  instance,  or  in  the 
event  of  the  mortgagor's  neglect,  for  the  insurance 
of  any  lives,  the  renewal  of  leases,  or  any  other  pur- 
pose not  amongst  the  excepted  cases  before  mention- 
ed, and  for  charging  such  money  on  the  mortgaged 
property,  a  provision  should  always  be  inserted 
limiting  the  principal,  which  may  be  eventually  re- 
coverable upon  the  securities  to  a  certain  amoont, 
which  should  be  the  highest  amount  which  the 
stamp  necessarily  imposed  on  the  deed  will  cover. 
It  is  laid  down  in  many  cases  that  no  duty  is  charge- 

'  Doe  V.  Snaith,  8  Bing.  146  ;  Hardy  v.  Reeves^  4  Vet. 
460. 

•  Doe  V,  Larder,  3  B.  N.  C.  92. 
»  «  Halse  V.  Peters,  2  B.  and  Aid.  807. 


MORTGAGES.  667 

able  in  respect  of  interest  on  the  amount  of  the 
principal  secured." 

The  general  stamp-act  imposed  the  same  ad  va-  Transfers. 
lor  em  duties  on  a  transfer  of  a  mortgage  as  were 
imposed  on  the  original  mortgage  itself,  except  in 
cases  where  the  person  entitled  to  the  right  of  re- 
demption or  reversion  was  not  made  a  party,  or 
where  the  original  mortgagor  (continuing  entitled  to 
the  right  of  redemption  or  reversion)  was  made  a 
party,  but  no  further  sum  or  stock  was  added  to 
the  principal  already  secured.  The  3d  George  IV., 
c-  117,  repealed  the  provision  of  the  55th  George 
III.,  so  far  as  they  related  to  the  duties  on  transfer 
of  mortgages,  and  substituted  in  lieu  thereof  other 
provisions  under  which  many  instruments  are 
now  chargeable  with  the  simple  deed-stamp  which 
were  previously  subject  to  the  original  ad  valorem 
duty. 

Under  the  2d  section  of  that  act,  any  transfer  of 
a  mortgage,  or  other  security,  comprised  within  the 
provisions  of  the  55th  George  III.,  or  of  the  benefit 
thereof,  or  of  the  money  secured  thereb}',  is  liable 
only  to  the  deed-stamp  of  L.l,  1 5s.,  with  a  progres- 
sive duty  of  L.1,  5s.,  "provided  no  further  sum  of 
money  or  stock  be  added  to  the  principal  money  or 
stock  already  secured."  And  where  any  further 
sum  of  money  or  stock  is  so  added,  the  ad  valorem 
duty  is  chargeable  only  in  respect  of  such  further 
sum  of  money  or  stock. 

Where  the  transaction  amounts  substantially  to  a 
transfer  of  a  mortgage,  a  new  ad  valorem  duty  will 
not  become  payable  in  consequence  of  a  new  pro- 
viso for  redemption,  and  a  fresh  covenant  for  pay- 
ment being  taken  instead  of  an  assignment  of  the 
old  debt,'  which  is  only  necessary  where  the  mort- 

"  Dixon  V.  Robinson^  Moody  and  Rob.  115;  Pnissing  v. 
Ing,  4  B.  and  A.  204 ;  Israel  v.  Benjamin,  3  Camp.  40. 

'  Jarm.  Bjthe.  vol.  vi.  269.  But  see  Martin's  case,  5 
Bing.  160. 
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gagor  does  not  concur  in  the  transfer,  though  there- 
by a  fresh  debt  is  contracted ;  nor  is  it  necessary*  in 
order  to  avoid  the  repayment  of  the  ad  valorem 
duty,  that  the  securities  should  be  assigned  to  or 
vested  in  the  transferee  of  the  mortgage  in  the 
manner  in  which  they  were  granted  to  the  original 
mortgagee.  Thus  the  conversion  of  a  mortgage  by 
demise  into  a  mortgage  in  fee,  on  the  occasion  of  an 
assignment  of  the  security,  was  c-onsidered,  with 
reference  to  the  stamp,  in  the  light  of  a  transfer 
only/ 

If  it  is  agreed  that  arrears  of  interest  paid  by  the 
assignee  to  the  original  mortgagee,  or  other  person 
making  the  assignment,  should  be  converted  into 
principal,  and  itself  bear  ititerest,  2Jk  ad  valorem  duty 
for  the  amount  so  converted  into  principal  will  be 
payable,  as  if  a  further  sum  had  been  lent  to  the 
mortgagor.' 

If,  however,  the  person  taking  the  transfer  should 
pay  to  the  mortgagee  any  amount,  however  large,  of 
interest  or  costs  due  to  him  on  his  security,  no  addi« 
tional  duty  would  be  payable,  unless  the  mortga^r 
concurred  for  the  purpose  of  converting  such  amount 
into  principal,  for  no  agreement  between  the  mort- 
gagee and  assignee  could,  without  such  concur- 
rence, have  the  effect  of  converting  interest  into 
principal,  or  making  costs  carry  interest.  When 
upon  an  assignment  of  a  mortgage  an  ad  valorem 
duty  is  payable  on  account  of  a  further  advance^  or 
a  conversion  of  interest  into  principal,  it  is  not  ne- 
cessary that  there  should  be  an  additional  deed- 
stamp  upon  the  transfer,  and  the  progressive  duty 
will  be  only  L.I  instead  of  L.1,  5s.,  which  would  have 
been  the  proper  stamp,  had  no  further  sum  been 


"  Doe  V,  Gray,  3  Ad.  and  El.  89 ;  Paddon  v,  Bartlett,  4 
Nev.  and  Man.  1 ;  2  Ad.  and  El.  9. 

'  CoTentry  on  the  Stamp  Act^  445 ;  Coote  on  Hortgaj;es, 
440. 
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lent»  and  the  common  deed-stamp  on  the  transfer 
been  alone  paid.r 

Mortgages  with  a  conveyance  of  the  equity  of  re- 
demption or  reversion  in  the  same  deedf  to  or  in  trust 
for,  or  according  to  the  direction  of  a  purchaser,  are 
chargeable  with  the  ad  valorem  duty  on  mortgages 
and  conveyances,  but  if  limited  in  any  other  man- 
ner, with  the  mortgage  duty  only. 

In  any  other  cases,  any  deed  or  writing,  in  which 
a  mortgage  shall  be  contained  with  any  other  mat- 
ter, except  what  shall  be  incident  to  such  mortgage, 
shall  be  charged  with  the  same  duties  (except  the 
progressive  duty)  as  such  mortgage  or  other  mat- 
ter would  have  been  separately  charged  with  if  con- 
tained in  separate  deeds  or  writings. 

Notarial  act  not  otherwise  charged,     L.0     5     0  NotarS«i  act. 

And  for  every  piece  of  paper,  parch- 
ment, or  vellum,  upon  which  the 
same  shall  be  written  after  the  first, 
a  progressive  duty  of  0    5     0 

Partition.     See  Exchange.  partition. 

Protest  of  any  bill  of  exchange  or  Protest, 

promissory-note  for  any  sum  not 
amounting  to  L.20,  L.0     2    0 

Amounting  to  L.20.  and  not  to  100,      0    3    0 

100,'  500,      0     5     0 

500,  and  upwards,  0  10     0 

Protest  of  any  other  kind,  see  Notarial  Act. 

Release  and  renunciation  of  real  or  personal  pro-  Release. 
perty,  or  of  any  right  or  interest  therein  not  other- 
wise charged  or  exempted, — the  same  as  common 
deeds. 

Revocation  of  any  use  or  trust  of  real  or  personal 
property,  whether  by  deed  or  not,  the  same  as  com- 
mon deeds. 

Surrender  of  any  term,  or  of  any  freehold  or  un-  surrender. 
certain  interest  in  lands  or  hereditaments  not  being 

'  Doe  V.  Gray,  3  Ad.  and  El.  89 ;  Doe  v.  Roe,4  B.  N.  C. 
737 ;  Doe  v.  Edwards,  8' Ad.  and  El.  99. 
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Warranto  of 
attomej. 


Exemptions. 


copyhold,  not  otherwise  charged  or  exempted.    See 
Deed. 

Warrants  of  attorney  to  confess  judgment"  as  a 
security  for  money  or  stock,  are  liable  to  the  same 
stamps  as  bonds  for  sinular  purpose^:,  except  where 
another  security  upon  which  the  ad  valorem  dnty 
80  paid  is  also  given,  and  except  where  it  shall  be 
given  for  securing  any  sum  for  which  the  person 
giving  the  same  shall  be  in  custody  under  an  ar- 
rest, in  which  cases  the  duty  is  L.l. 

The  following  are  the  terms  of  the  general  ex- 
emptions from  all  stamp-duties  : 

AH  bonds,  contracts,  mortgages,  conveyances, 
deeds,  and  instruments  whatever,  exempted  from 
stamp-duty  by  the  act  of  the  17th  George  III.,  c 
53,  or  any  other  act  or  acts  of  Parliament  now  in 
force  for  promoting  the  residence  of  the  parochial 
clergy,  by  making  provisions  for  building,  repairing, 
or  purchasing  houses  and  other  buildings  for  the  use 
of  their  benefices. 

All  affidavits,  contracts,  mortgages,  conyeyances, 
deeds,  and  instruments  whatever,  exempted  from 
stamp-duty  by  the  act  of  the  42d  George  III.,  c. 
116,  or  any  other  act  or  acts  of  Parliament  now  in 
force  relating  to  the  redemption  and  sale  of  the 
land-tax. 

All  transfers  of  shares  in  the  government  or  par- 
liamentary stocks  or  funds. 

All  grants,  leases,  and  other  conveyances  and  iu- 
struments  exempted  from  stamp-duty  by  any  act 
or  acts  of  Parliament  now  in  force  relating  to  the 
land  revenues  of  the  crown. 

All  bonds  contracts,  and  assignments  relating  to 
the  transportation  of  convicts. 

'  A  cognovit  requires  no  stamp  except  an  agreement 
stamp,  where  it  contains  any  agreement ;  Reardon  v.  Swatz, 
4  East,  188. 


♦CHAPTER  XXXVII. 


STATUTORY  DECLARATIONS. 

By  the  18tb  section  of  an  act  passed  in  the  5th  and 
6th  years  of  the  reign  of  his  late  Majesty,  c.  62,  for 
the  suppression  of  voluntary  and  extrajudicial  oaths 
and  affidavits,  which  repealed  a  previous  act  passed 
in  the  same  session,  for  the  same  object,  afler  re- 
citing, that  it  might  be  necessary  and  proper,  in 
many  cases  not  therein  speciiied,  to  require  confir- 
mation of  written  instruments,  or  allegations,  or 
proof  of  debts,  or  of  the  execution  of  deeds,  or  other 
matters,  it  is  enacted,  **  That  it  shall  and  may  be 
lawful  for  any  justice  of  the  peace,  notary-public,  or 
other  officer  now  by  law  authorized  to  administer  an 
oath,  to  take  and  receive  the  declaration  of  any  per- 
son voluntarily  making  the  same  before  him,  in  the 
form  in  the  schedule  to  this  act  annexed  ;  and  if  any 
declaration  so  made  shall  be  false  or  untrue  in  any 
material  particular,  the  person  wilfully  making  such 
false  declaration  shall  be  deemed  guilty  of  a  misde- 
meanor." 

The  1 9th  section  of  the  act  authorizes  the  persons 
taking  such  declarations  to  receive  the  same  fees 
they  would  have  been  entitled  to  for  administering 
an  oath  in  a  similar  case  prior  to  the  statute. 

Under  this  statute,  which  declares  all  voluntary 
oaths  and  affidavits  to  be  illegal,  the  various  facts 
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and  statements  whicb  require  proof  in  support  of  a 
title,  or  in  other  similar  circumstances,  may  be  Teri- 
fled  by  means  of  a  declaration  before  a  magistrate, 
master  in  chancery,  notary,  or  any  other  person 
entitled  to  administer  an  oath,  which,  though  not 
possessing  the  same  religious  sanction  as  an  oath, 
has  an  advantage  which  does  not  belong  to  volun- 
tary oaths ;  namely,  the  fear  of  civil  punishment, 
which,  with  those  who  did  not  fear  to  assert  that 
which  was  false,  may  have  as  much,  if  not  greater, 
influence  than  was  supplied  by  the  peculiar  nature 
of  an  oath  ;  for  though  persons  were  not  punishable 
for  false  swearing,  if  the  oath  was  extrajudicial  and 
voluntary,  the  act  has  declared  all  persons  wilfully 
making  declarations  under  its  provisions,  whetbar 
voluntary  or  not,  which  are  false  in  any  material 
particular,  to  be  guilty  of  a  misdemeanor. 

The  following  form  is  prescribed  in  the  schedule 
to  the  act,  and  must  always  be  followed  : — 

I,  A.  B^  do  solemnly  and  sincerely  declare, 

That 

and  I  make  this  solemn  declaration,  conscientiously 
believing  the  same  to  be  true,  and  by  virtue  of  the 
provisions  of  an  act  made  and  passed  in  the  5th  and 
6th  years  of  the  reign  of  his  late  Majesty,  intituled, 
<^  An  act  to  repeal  an  act  of  the  present  session  of 
Parliament,  intituled,  ^  An  act  for  the  more  effectual 
abolition  of  oaths  and  affirmations  taken  and  made 
in  various  departments  of  the  state,  and  to  substitute 
declarations  in  lieu  thereof,  and  for  the  more  entire 
suppression  of  voluntary  and  extrajudicial  oaths  and 
affidavits,'  and  to  make  other  provisions  for  the  abo« 
lition  of  unnecessary  oaths." 

This  declaration  should  be  subscribed  by  the  declar- 
ant, and  verified  by  the  magistrate  or  other  person 
before  whom  it  is  made,  for  which  the  following  form 
may  be  used : — Declared  at        this        day  of 
before  me,  M.  C, 

A  Master  Extraordinary  in  the 
High  Court  of  Chancery. 


CHAPTER  XXXVIII. 

SURRENDERS. 

(JSee  Se'Conveyances,) 

Surrender  of  a  Mortgage-term  to  merge  in  the  In* 

heritance  on  paying  (^the  Mortgage^money.^ 
This  indenture,  &c.,  between  (mortgagee)  of  the  one 
part,  and  {mortgagor)  of  the  other  part.     [Recite  the 
mortgage  creating  the  term.^     And  whereas  the  said  Bedtai. 
sum  of  L.  still  remains  due  and  owing  upon 

the  said  recited  security,  all  interest  for  the  same 
having  been  paid  up  to  the  day  of  the  date  of  these 
presents.  And  whereas  the  said  (mortgagor)  hath 
requested  the  sBid'  (mortgagee)  to  accept  payment 
of  the  said  sum  of  £».  so  due  and  owing  as 

aforesaid,  and  to  assign  and  surrender  the  said  mortr 
gage  term  created  by  the  said  in  part  recited  inden- 
ture of,  &c.,  to  the  intent  that  the  same  may  become 
merged  and  extingubhed  in  the  freehold  and  inhe- 
ritance of  the  said  premises.  Now,  this  indenture 
-witnesseth,  that,  in  consideration  of  the  sum  of  witneneth. 
L.  in  hand,  &c.,  in  full  satisfaction  and  dis- 

chai^e  of  all  principal  money  and  interest  now  due 
and  owing  upon  or  by  virtue  of  the  said  recited 
security,  the  receipt,  &c.,  he,  the  said  (mortgagee,)  at 
the  request  and  by  the  desire  of  the  said  (mortgagor^K 

t  For  the  surrender  of  a  life  estate,  see  p.  380. 

2f 
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ReciUl. 


Witneuing] 
part. 


testified,  &c.,  hath  assigned,*  surrendered,  and  yield- 
ed up,  and,  &C.,  unto  the  said  (mortgagor^  his  hein, 
[executors,  administrators,]  and  assigns,  all  and  sin- 
gular the  said  messuage,  &c.,  hereinbefore  particu- 
larly described,  and  which,  in  and  by  the  ssud  in- 
denture of,  &C.,  were  granted  and  demised  unto  the 
said  (mortgagee^)  his  executors,  administrators,  and 
assigns,  for  the  term  of  five  hundred  years,  as  here- 
inbefore mentioned,  with  the  several  rights,  mem- 
bers, and  appurtenances,  and  all  the  estate,  right, 
title,  term  of  years  yet  to  come  and  unexpired,  of 
him,  the  said  {mortgagee^)  in  and  to  the  said  pre- 
mises ;  to  the  intent  that  the  now  residue  of  the  said 
term  of  five  hundred  years  may  be  merged  and  ex- 
tinguished in  the*"  reversion,  freehold,  and  inherit- 
ance of  the  same  premises,  now  vested  in  the  said 
(mortgagor^)  or  otherwise  cease,  determine,  and  be- 
come void,  to  all  intents  and  purposes  whatMxrer. 
[Add  eovenani  from  mortgagee  thai  he  had  not  m- 
cumhered.    See  p.  89*]     In  witness,  &c 

Surrender  of  a  term  by  Indorsement 
This  indenture,  made,  &C.,  between,  &c.  Whereas, 
&c.,  [redtcds^  and  whereas  the  said  A.  B.  hath  re- 
quested the  said  C.  D.  to  surrender  to  him  the  said 
messuage,  &c.,  for  all  the  residue  and  remainder  of 
the  said  term  of  years,  by  the  within-wrhten 

indenture  granted  therein,  to  the  intent  that  the 
same  residue  may  merge  and  be  extinguished  in  the 
freehold  and  inheritance  of  and  in  the  same  premises, 
which  he  the  said  C.  D.  hath  consented  and  agreed 
to  do  in  manner  hereinafter  mentioned.  Now,  this 
indenture  witnesseth,  that,  in  pursuance  of  the  said 
recited  agreement  in  this  behalf,  and  in  con^dention 


a  For  the  reason  why  the  word  assign  is  used,  see  p.  39  L 
b  If  one  term  is  merged  in  ajaother,  the  condusion  from 
this  place  would  be,  '*  said  term  of        years,  created  hy  the 
said  in  part  recited  indenture  of  immediately  expec- 

tant and  reyersionary  thereon,  or  otherwise,"  &c. 
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of  the  sum  of  L.  of  lawful,  &c.,  to  the  said  C.  D. 
paid,  &c«»  the  receipt,  &c.,  he  the  said  C.  D.  hath 
assigoed,  surrendered,  and  yielded  up,  and,  &c.,  unto 
the  said  A.  B.,  his  heirs,  executors,  administrators, 
and  assigns,  all  those  the  messuages,  lands,  and  pre- 
mises within  described,  with  their  several  righjts, 
members,  and  appurtenances,  and  all  the  estate,  >kc. ; 
to  the  intent  and  purpose  that  the  residue  of  the 
said  term  of  years  therein  may  be  merged 

and  extinguished  in  the  reversion,  freehold,  and  in- 
heritance of  the  same  hereditaments  and  premises.  la 
witness,  &c. 


*  OBSERVATIONS  ON  SURRENDERS. 

*A  surrender  is  defined  by  Sir  Edward  Coke  to  be 
^^  a  yielding  up  of  an  estate  for  life  or  years  to  him 
who  hath  the  immediate  estate  in  reversion  or  re- 
mainder, wherein  the  estate  for  life  or  years  may 
drown  by  mutual  consent.** — Co.  Litt.  337  b. 

From  Sir  Edward  Coke's  definition,  it  will  appear 
that  a  deed,  or  other  written  instrument,  though 
framed  as  a  surrender,  will  not  have  that  operation, 
unless  the  estate  of  the  person  to  whom  the  surrender 
is  made  has  the  next  immediate  estate  in  reversion 
or  remainder  to  the  one  proposed  to  be  surrendered ; 
for  if  there  should  be  any  intervening  vested  estate, 
whether  chattel  or  freehold,  the  instrument  will  be 
entirely  inoperative  as  a  surrender  or  destruction  of 
the  estate,  though  it  may  take  effect  as  a  conveyance 
or  assignment,  if  executed  in  the  manner  required 
for  passing  such  estate  ;*"  and,  on  the  other  hand,  an 
instrument,  purporting  to  be  a  conveyance  with  the 
intention  of  preserving  the  estate,  will  have  the  oper- 
ation of  a  surrender,  in  those  eases  in  which  a  sur- 
render, if  made,  would  have  taken  effect. 

In  considering  how  far  a  defective  surrender  may 

*  Doe  V.  Pickard,  1  Williams  Saund.  236  d.  Shep.  T.  308. 
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operate  as  a  conyeyance,  it  must  be  remembered  that 
estates  caDnot  be  passed  inter  vtvas,  except  by  deed  ; 
whereas  a  simple  writing,  though  not  under  seal,  is 
all  that  is  required  by  the  statute  of  frauds  to  give 
validity  to  a  surrender.' 

One  thing  essential  to  a  surrender  is  not  noticed 
in  the  definition  given  above  from  Coke.  An  estate 
cannot  merge  in  one  which  is  not  of  equal  or  higher 
degree.  All  terms  of  years,  whatever  their  relative 
lengths,  are  considered  as  of  the  same  degree ;  and 
a  term  of  1000  years  will  therefore  merge  in  the  one 
immediately  reversionary  to  it,  though  it  should  be 
but  of  a  year's  duration.  One  estate  pur  attire  vie 
wiU  merge  in  another,  or  in  an  estate  for  life ;  but 
an  estate  for  life  will  not  merge  in  an  estate /mr 
autre  vie.  The  estate  of  a  tenant  for  life,  when  con- 
veyed to  another,  becomes  an  estate  jtmr  autre  vieia 
the  hands  of  the  assignee ;  therefore,  if  a  tenant  for 
life  in  remainder  should  purchase  the  estate  of  the 
tenant  for  life  in  possession,  such  estate  would  merge; 
and,  consequently,  if  the  purchaser  should  die  the 
next  day,  his  representatives  would  not  be  entitled 
to  retain  the  property  during  the  residue  of  the  life 
of  the  first  tenant  for  life.  A  tenant  for  life  in  re- 
mainder, making  such  a  purchase,  should  not,  there- 
fore, take  the  conveyance  to  himself,  in  case  he  has 
the  legal  estate  in  his  own  life-estate,  but  should 
have  it  conveyed  to  a  trustee  for  him,  which  would 
prevent  its  destruction ;  for  a  legal  estate  will  not 
merge  in  an  equitable  one ;  nor,  on  the  other  hand, 
will  an  equitable  particular  estate  merge  in  a  l^al 
one  in  remainder. 

An  estate  for  life  or  years  will  merge  in  an  estate 
tail ;  but  an  estate  tail  never  merges :  and  though, 
previously  to  the  act  for  the  abolition  of  fines  and 
recoveries,  a  base  fee,  into  which  an  estate  tail  had 
been  converted,  when  the  issue  in  tail,  but  not  the 
remainders,  had  been  barred,  would  have  merged, 

'  Farmer  v.  Rogers,  2  Wils.  26. 
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like  otber  base  or  conditional  fees,  in  the  absolute 
fee-simple  in  remainder ;  the  39th  section  of  that  act* 
has  provided,  that  a  base  fee,  into  which  an  estate 
tail  is  converted,  on  becoming  united  with  the  re« 
mainder  or  reversion  in  fee,  without  any  intervening 
estate,  shall  not  merge,  but  become  enlarged  into  an 
absolute  fee. 

Any  vested  intervening  estate  in  some  third  party» 
between  the  particular  estate  and  the  one  in  re- 
mainder, would  prevent  a  merger,  during  its  conti- 
nuance/ A  contingent  estate,  or  a  light,  as  that 
which  a  widow  has  to  dower  before  assignment,'  or 
an  interesse  termini^  not  being  vested  estates,  would 
not  be  any  obstacle  in  the  way  of  merger.  Thus,  if 
an  estate  were  Kmited,  on  the  marriage  of  A.  B.,  to 
himself  for  Kfe,  with  remainder  to  trustees,  for  a 
term  of  years,  to  commence  from  his  death,  with  re- 
mainder to  his  children  in  tail,  (without  the  inter- 
vention of  the  usual  limitation  to  trustees  to  support 
the  contingent  remainder,)  with  remainder  in  fee  to 
his  father — if  by  the  death  of  A.  B.'s  father  before 
the  birth  of  a  child,  the  remainder  in  fee  should  de- 
scend to,  or  otherwise  become  vested  in,  A.  B.,  his 
estate  for  life  would  merge,  notwithstanding  the  tn- 
ieresse  termini,  in  the  trustees,^  and  the  contingent 
remainder  to  the  children}  and  though  the  term 
Would  take  effect  on  A.  B/s  death,*  his  children 
would  never  derive  any  benefit  from  the  limitation 
in  their  favour. 

A  term  of  y^ars  which  has  not  yet  commenced, 
(often  called  a  reversionary  term,  as  distinguished 
from  a  term  of  the  reversion,  which  is  a  terra  ac- 
tually running,  but,  owing  to  the  existence  of  some 
particular  estate,  cannot  take  effect  in  possession,)  is 

*  Ante,  p.  157. 

'  Doe  V,  Pickard,  1  Williaiiis  Sannd.  236. 

*  Watkins*  Conveyancing,  Book  i.  chap.  6. 

*  Doe  ».  Walker,  5  Bam.  and  Cress.  1 1 L    . 
'  4  3ac.  Abr.  Leases  B. 
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an  inieresse  termini^  The  same  name  is  gi^en  to  that 
interest  which  a  person  has  under  a  common  law 
lease  before  entry.  K  the  lease  (as  is  always  the 
case  in  mortgages  for  a  term)  is  made  by  way  of 
bargain  and  sale,  the  statate  of  uses  superaedes  the 
necessity  of  entry,  and  the  party  has  an  estate  from 
the  execution  of  the  conveyance. 

It  must  not  be  supposed,  from  the  statement,  that 
an  equitable  will  not  merge  in  a  legal  estate  above 
made — ^Ihat  the  legal  and  equitable  interest  in  the 
same  estate  can  exist  as  separate  interests  in  the 
same  person ;  for  wherever  they  unite,  the  equitable 
merges  in  the  legaL  Thus,  if  the  trustee  conveyed 
his  legal  estate  to  the  equitable  owner,  his  cesiueque 
trust,  the  equitable  estate  would  be  merged  in  the 
legal;  but  it  is  merely  to  be  understood,  that  an 
equitable  interest  in  one  estate  will  not  merge  in  the 
next  estate  in  remainder,  whether  legal  or  equitable^ 
nor  will  a  legal  estate  merge  in  an  equitable  one. 

The  distinction  last  noticed  will  show  that  the  law 
of  merger  is  solely  applicable  to  legal  estates,  and 
that  in  this  rule  of  real  property,  equity  has  not  fol- 
lowed the  law  as  it  generally  does,  and  one  equitable 
estate  will  not  merge  in  another. 

An  interesse  termini^  as  before  stated,  will  not 
prevent  a  merger.  It  has  also  been  laid  down,  that, 
so  long  as  it  retains  that  character,  it  is  incapable  of 
destruction  by  merger,^  though  it  may  be  released 
by  the  party  entitled  to  it. 

A  surrender  to  one  joint  tenant  will  enure  for  the 
benefit  of  his  co-tenants ;  but  if  the  particular  estate 
becomes  vested  in  one  of  several  joint  tenants  of  the 
next  estate  in  remainder,  by  operation  of  law,  or  by 
a  grant  or  conveyance  not  intended  to  operate  as  a 


^  Watjuns'  Conveyanciiig,  Book  H.  duqp.  4>  Co.  Litt 
270  a. 

>  Doe  V.  Walker,  5  Bam.  and  C.  Ill ;  4  Ba€.  Abr. 
Leases  R.  S.  T.  303. 
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surrender,  a  merger  would  take  place  as  to  his  share 
only." 

It  is  laid  down  in  the  text-books  on  this  subject, 
that,  in  order  to  a  merger,  the  estates  must  be  vest- 
ed in  the  same  person,  in  the  same  right.  The  rights 
there  intended  are  legal  ones,  or  such  only  as  a  court 
of  law  will  recognize.  Thus,  the  circumstance  of  a 
person  being  entitled  to  one  of  the  estates,  as  trustee 
only,  will  not  prevent  a  merger  at  law,  whatever  re- 
lief a  court  of  equity  might  give  ;*"  but  a  term  which 
a  man  has  in  right  of  his  church,  or  his  wife,  or  as 
executor  or  administrator,  does  not  necessarily  merge 
in  an  estate  of  freehold  which  he  has  in  his  own 
right ;  for  a  man  may  have  a  freeliold  in  his  own 
right,  and  a  term  in  auUr  droit' 

In  the  passage  last  cited  from  Coke,  it  is  also  laid 
down,  that  a  man  cannot  have,  consisting  together, 
a  term  in  his  own  right,  and  a  freehold  in  auter 
droity  which,  of  course,  must  be  understood  to  apply 
to  estates  immediately  reversionary  on  each  other. 
But  that  position  is  open  to  several  exceptions ;  for 
it  appears  to  be  clear,  that  a  merger  of  the  term  will 
not  take  place,  unless  the  coalition  of  the  estates  is 
occasioned  by  the  party's  own  act.  Thus,  where  the 
fee  descended  on  the  wife  of  the  party  entitled  to  the 
term,  it  was  held,  that,  inasmuch  as  the  union  of  the 
estates  was  not  the  act  of  the  termor,  no  merger  took 
place." 

The  words  "  surrender,"  and  "  yield  up,"  though 
the  most  appropriate,  are  not  the  only  words  by 
which  a  surrender  may  be  effected.  Any  language 
sufficient  to  show  the  intention  of  the  parties  will  be 
sufficient.** 

^  Co.  Litt.  192  a.     Shep.  Touch.  308. 
°  Thorn  v,  Newman,  3  Swanst.  603. 
•  Co.  Litt.  338  b. 

»  Lady  Piatt  v.  Heap,  Cro.  Jac.  275  ;  1  Bulst.  118. 
<i  Farmer  v.  Rogers,  2  Wils.  26 ;  Smith  v.  Maplehack, 
1  Ourn.  and  £.441. 
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WARRANTS  OF  ATTORNEY, 

AND  DKFBA8ANCES  THBRBON. 

To  G.  D.  and  £.  F^  attorneys  of  her  Majesty^s  Court 
of  Queen's  Bench/  at  Westminster,  jointly  and 
severally,  or  to  any  other  attorney  of  the  same 
court.' 

These  are  to  desire  and  authorize  you,  the  attor- 
neys above  named,  or  any  one  of  you,  or  any  other 
attorney  of  the  said  court,  to  appear  for  me,  A.  B, 
of,  &&,  in  the  said  court  of  in  term  next,  or 
at  any  time  thereafter,  and  then  and  there  receive  a 
declaration  for  me  in  an  action  of  debt  at  the  suit  of 
G.  H.,  for  the  sum  of  two  hundred  pounds,  [usuaify 
double  the  debt^"]  and  thereupon  to  confess  the  same 
action,  or  else  to  suffer  a  judgment  by  nil  dicU^  or 
otherwise,  to  pass  against  me  in  the  same  action,  and 
to  be  thereupon  forthwith  entered  up  against  me  of 
record  of  the  said  court,  for  the  said  sum  of  two 
hundred  pounds.  And  I,  the  said  A.  B.,  do  herdiy 
further  authorize  and  empower  you,  the  said  attor- 
neys, or  any  one  of  you,  after  the  said  judgment 
shall  be  entered  up  as  aforesaid,  for  me  in  my  name, 
and  as  my  act  and  deed,  to  sign,  seal,  and  execute  a 

*  Common  Pleas,  or  Exchequer,  as  the  ease  may  requirt* 

'  It  is  directed  to  two  attorneys,  to  provide  against  the 

death  of  one  before  the  judgment  is  entered  op.  (Wils.  312.) 
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good  and  sufficient  release  in  the  law  to  the  said ' 
G«  H.,  his  heirs,  executors,  and  administrators,  of  all 
and  all  manner  of  error  and  errors,  writ  and  writs  of 
error,  and  all  benefit  and  advantage  thereof,  and  all 
misprisions  of  error  and  errors,  defects  and  imper- 
fections whatsoever,  had,  made,  committed,  done,  or 
sixffered,  or  to  be  had,  made,  committed,  done,  or 
suffered,  in,  about,  touching,  or  concerning  the  afore- 
said judgment,  or  in,  about,  touching,  or  concerning 
any  writ,  warrant,  process,  declaration,  plea,  entry,  or 
other  proceedings  whatsoever,  of  or  in  any  way  con- 
cerning the  same.  And  for  what  you  the  said  attor- 
neys, or  any  one  of  you,  shall  do,  or  cause  to  be  done 
in  the  premises,  or  any  of  them,  this  shall  be  to  you, 
and  every  of  you,  a  sufficient  warrant  and  authority. 
In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal,  the  day  of  ,  in  the  year  of  the 

reign  of  our  Sovereign  Lady  Victoria,  by  the  grace  of 
God  of  the  united  kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith,  and  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and 
forty 

Signed,  sealed,  and  delivered,  by  the  said  A.  B. 
in  my  presence,  and  I  declare  myself  to  be  attorney 
for  the  said  A.  B.,  and  that  I  subscribe  as  such  at- 
torney. L  K.,  of,  &c. 

DEFRASANCE.t 

Memorandum,  that  the  above  written'  warrant  of 
attorney  is  given  for  securing  the  payment  by  the 
above-named  A.  B.,  to  the  above-named  C.  D^  of 
the  sum  of  L.  ,  and  interest  thereon,  after  the 

rate  of,  &c^  on,  &c.,  being  the  days  and  times  men- 

*  The  defeasance,  if  indorsed  or  underwritten,  does  not 
require  a  stamp ;  but  if  made  by  a  separate  instrument,  it 
iT^iU  require  one,  and  must  be  by  deed,  which  should  recite 
the  material  parts  of  the  instruments  referred  to,  and  must 
be  made  between  the  same  parties  as  are  parties  to  the 
warrant  of  attorney.  (Wood's  Inst.  lib.  2.) 
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tloned  and  reserved  for  the  payment  thereof,  by  a 
certain  indentare  of  release  and  mortgage  beanog 
even  date  herewith,  and  made  between  the  said  A* 
B.  of  the  one  part,  and  the  said  C.  D.  of  the  other 
part,  whereby  and  by  virtue  of  a  bargain  and  sale 
therein  mentioned,  certain  lands  and  hereditaments, 
situate  at  ,  therein  more  particularly  men- 

tioned, were  conveyed  and  assured  unto  and  to  the 
use  of  the  said  C  D.,  his  heirs  and  assigns,  subject 
to  redemption  on  payment  of  the  aforesaid  sum  of 
L.  and  interest  after  the  rate  and  at  the  time 

hereinbefore  in  that  behalf  mentioned.  And  it  is 
hereby  agreed  and  declared,  between  and  by  the 
said  parties,  that  no  execution  or  other  process  shall 
be  issued  on  the  judgment  so  to  be  entered  up  by 
virtue  of  the  within  written  warrant  of  attorney,  un- 
til default  shall  happen  to  be  made  in  payment*  of 
the  aforesaid  principal  and  interest  moneys,  or  some 
part  thereof,  on  the  days  and  times  hereinbefore 
mentioned  or  referred  to  ;  but,  in  case  default  shall 
be  made  in  payment  thereof,  or  of  any  part  thereof, 
then  it  shall  be  lawful  for  the  said  C  D^  his  execu- 
tors, administrators,  or  assigns,  immediately  there- 
upon to  issue  execution,  or  cause  execution  to  be 
issued  upon  the  said  judgment  for  such  sum  or  sums 
of  money  as  shall  then  be  due,  for  principal  and  in- 
.terest,  or  either  of  them,  by  virtue  of  the  said  [bond 
or  indenture  of  mortgage^  And  it  is  hereby  agreed 
and  declared,  that  it  shall  not  be  necessary  for  the 
said  C.  D.,  his  executors,  administrators,  or  assigns, 
to  revive,  or  cause  to  be  revived,  the  said  judgment, 

°  If  the  money  is  payable  by  instalments,  ''of  any  of  the 
said  instalments,  or  any  part  thereof  respectively ;  but  in 
case  default  shall  be  made  in  payment  of  any  or  either  of 
such  instalments,  or  any  part  thereof  respectively,  on  any  or 
either  of  the  days  whereon  the  same  are  made  payable  as 
aforesaid,  then  it  shall  be  lawful  for  the  said  C.  D.,  &c.  &c., 
for  the  whole  amount  of  the  said  principal  sum  of  L. 
or  such  part  thereof  as  shall  be  then  unpaid,  and  all  interest 
which  may  be  due  thereon ;  and  it  is  hereby,"  &c. 
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or  to  do  any  act,  matter,  or  thing  for  keeping  the 
same  on  foot,  although  there  shall  have  been  no 
proceeding  thereon  within  one  year  immediately 
preceding  the  issuing  of  such  execution  :  And  it  is 
further  declared  and  agreed,  that,  after  full  payment 
of  the  sum  and  sums  of  money  intended  to  be  se« 
cured  as  aforesaid,  and  all  the  costs,  charges,  and 
expenses  (if  any)  occasioned  by  the  non-payment 
thereof,  the  said  C.  D.,  his  executors,  administrators, 
or  assigns,  shall  and  will,  at  the  request,  costs,  and 
charges  of  the  said  A.  B.,  his  heirs,  executors,  admi- 
nistrators, or  assigns,  acknowledge  satisfaction,  or 
cause  satisfaction  to  be  acknowledged  upon  the  said 
judgment  so  to  be  entered  up  as  aforesaid.  In  wit- 
nessy  &c. 

^Defeasance  in  a  Warrant  of  Attorney  to  secure  an 

Annuity* 
Whereas  {recite  the  instrument  hy  which  the  an* 
nuity  is  granted,']  And  whereas  the  said  A.  B.  hath 
executed  the  above-written  warrant  of  attorney,  as 
a  further  security  for  the  payment  of  the  said  an- 
nuity or  yearly  sum  of  L.  ,  on  the  several 
days,  and  in  manner  hereinbefore  mentioned  ;  and  it 
is  intended  that  judgment  shall  be  forthwith  entered 
up  by  virtue  of  the  said  warrant  of  attorney.  Now, 
therefore,  it  is  hereby  agreed  and  declared,  between 
and  by  the  said  A.  B.  and  C.  D.,  that  no  execution 
shalt  be  issued  upon  the  judgment  so  to  be  entered 
up  as  aforesaid,  until  the  whole  or  some  part  of  one 
of  the  said  quarterly  portions  of  the  said  annuity  or 
yearly  sum  of  L.  ,  or  of  the  proportional  part 
thereof,  shall  be  in  arrear  and  unpaid  for  the  space 
of  days  next  after  any  of  the  days  so  appoint- 
ed for  payment  thereof  respectively  as  aforesaid ; 
but^  in  case  any  one  or  more  of  such  quarterly  por- 
tions, or  such  proportional  part  of  the  said  annuity 
s^s  aforesaid,  or  some  part  thereof  respectively,  shall 
be  so  in  arrear  and  unpaid,  then,  and  in  such  case, 
and  from  time  to  time,  so  often  as  the  same  shall 
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happen,  it  shall  be  lawful  for  the  said  C  D.,  his  exe- 
cutors, administrators,  or  assigns,  to  issue  execution, 
or  cause  execution  to  be  issued  upon  the  said  judg- 
ment for  the  amount  of  arrears,  which  shall,  from 
time  to  time,  be  due,  and  all  costs,  charges,  and  ex- 
penses occasioned  by  the  non-payment  thereof, 
without  issuing  a  writ  of  scierefadaSf  or  doing  any 
other  act  for  reviving  the  said  judgment,  dthong^ 
there  shall  have  been  no  prior  proceeding  thereon 
within  one  year  next  preceding  the  issuing  such  exe- 
cutions, or  although  the  said  A.  B^  shaU  have  de- 
parted this  life :  And  it  is  hereby  further  agreed  and 
declared,  that,  after  the  determination  of  the  said 
annuity,  and  full  payment  of  all  arrears  thereof, 
and  all  the  costs,  &c*,  [conclude  <u  in  preceding 
form.']    In  witness,  &c« 

Warraftt  ofAUomey  in  EJecimeni* 
Attorney*.:    To  E.  F,  and  G.  H.,  gentlemen,  two  of  the  attor- 
neys of  Her  Majesty's  Court  of  Queen's  Bench^ 
at  Westminster,  jointly  and  severally,  or  to  any 
other  attorney  of  the  same  court 
Authority.         These  are  to  desire  and  authorize  you,  the  atlor» 
neys  above-named,  or  any  one  of  you,  or  any  other 
attorney  of  the  Court  of  Queen's  Beu^  aforesaid,  ta 
appear  for  roe,  J.  B.,  of,  &e^  in  the  said  court,  as  of 
this  present  (or  last)  term,  or  of  any  other  subse- 
quent term  ;  and  then  and  tlsere  to  receive  a  dedara- 
tion  for  me  in  an  action  of  trespass  and  ejectment  at 
the  suit  of  John  Doe,  on  the  demise  of  A.  B.»  for 
PremiMs.       four  mcssuagcs,  [a9  in  the  declaration  ofefedmeni^ 
with  the  appurtenances,  situate  in  the  parish  of,  &&, 
in  the  county  of,  &rc^  which  the  said  A.  B.,  on  the 
day  of,  &c.,rn  the  year  of  our  Lord  184  , 
had  demised  to  the  said  John  Doe,  for  the  term  of 
seven  years  from  thence  next  ensuing,  and  fidly  to 
be  complete  and  ended,  and  thereupon  to  confess  the 
same  action,  or  else  to  suffer  judgment  by  nil  dieit, 


*  Or  Court  «f  Common  Pleas  or  Exoheqiier. 
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or  otherwise,  to  pass  against  me  in  the  same  action, 
and  to  be  thereupon  forthwith  entered  up  against 
me,  of  record  in  the  said  court,  for  the  recovery  of 
the  said  term  yet  to  come  of  and  in  the  said  tene- 
ments, with  the  appurtenances,  and  also  for  the  re- 
covery of  one  shilling  damages,  [if  any  thing  is  to 
be  paid  for  mesne  profits^  these  damages  may  he 
put  at  the  amount  required  instead  of  a  nominal 
8umi\  besides  costs  of  suit :  And  I,  the  said  J.  B^  do  R«i««m  of 
hereby  further  authorize  and  empower  you,  the  said  •"<*"• 
attorneys,  or  any  one  of  you,  after  the  said  judg- 
ment shall  be  entered  up  as  aforesaid,  for  me  and 
in  my  name,  and  as  my  act  and  deed,  to  sign,  seal, 
and  execute  a  good  and  sufficient  release  in  the  law 
to  the  said  A.  B.,  his  heirs,  executors,  and  admini* 
^trators,  of  all  and  all  'manner  of  error  and  errors, 
writ  and  writs  of  error,  and  all  benefit  and  advan- 
tage thereof,  and  all  misprisions  of  error  and  errors,^ 
defects  and  imperfections  whatsoever,  had,  made, 
committed,  done,  or  suffered,  in,  about,  touching,  or 
concerning  the  aforesaid  judgment,  or  tn,  about, 
touching,  or  concerning  any  writ,  warrant,  process, 
decls^ration,  plea,  entry,  or  other  proceeding  what- 
soever, of  or  any  way  concerning  the  same :  And 
for  what  you,  the  said  attorneys,  or  any  one  of  you, 
shall  do,  or  cause  to  be  done,  in  the  premises,  or 
any  of  them,  this  shall  be  to  you,  and  every  of  yoo, 
a  sufficient  warrant  and  authority.''     In  witness,  &c» 

"  Memoranduin :  The  aboye  (or  "  within-written")  war-  The  defea-    ' 
rant  of  attorney  is  given  for  the  purpose  of  securing  to  the  "Mioe  on  » 
said  {or  •*  withitt-named")  A.  B.,  the  deliyering  up  to  him  on  w»rr»ntof  at* 
the,  &c.,  next,  of  a  certain  messuage,  farm^  and  lands,  called,  ^^Irtment. 
&e.,  situate,  &c.,  [and  also  the  payment  to  him  of  the  sum 
of,  &c.,  in  satisfaction  of  all  mesne  profits  and  damages  up 
to  that  time ;]  and  it  is  agreed  between  the  said  parties  that 
no  judgment  shall  be  entered  up,  nor  writ  of  possession  or 
other  execution  issued,  unless  the  said  J.  B.  stuill  make  de- 
fault in  delivering  up  such  possession  at  the  time  aforesaid, 
[m>  **on  payment  of  the  said  sum  of,  *'&c.,]  but  in  case  he  shall 
make  default,  judgment  may  be  entered  up,  and  a  writ  or 
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*OB8BByATIONS  ON  WARRANTS  OF  ATTORNSY. 

The  mode  of  executing  warranto  of  attorney  in 
personal  actions  is  regulated  by  the  act  for  the  abo- 
lition of  imprisonment  for  debt/  The  9th  section  of 
that  act  requires  the  presence  of  an  attorneys  of  one 
of  the  superior  courts  on  behalf  of  the  party  execu- 
ting **  expressly  named  by  him,  and  attending*  at 
his  request,  to  inform  him  of  the  nature  and  dfect 
of  such  warrant  or  cognovit,  before  the  same  is  exe- 
cuted ;"  and  directo  that  such  **  attorney  shall  sub- 
scribe his  name  as  a  witness  to  the  due  execution 
thereof,  and  thereby  declare  himself  to  be  attorney 
for  the  person  executing  the  same,  and  state  that  he 
subscribes  as  such  attorney." 

The  requisition  of  the  act  must  be  strictly  com- 
plied with  in  every,  even  the  minutest  particular ;  and 
so  strict  are  its  provisions,  that  a  warrant  of  attor- 
ney, not  executed  in  compliance  with  them,  would  be 
invalid,  though  the  party  at  the  time  of  executii^  it 
actually  was  informed  of  and  understood  its  nature 
and  effects,  and,  therefore,  did  not  stand  in  need  of 
that  protection  which  was  provided  by  the  act. 

An  objection  on  the  ground  that  the  attorney  who 
attested  the  execution  was,  in  the  first  instance,  sug- 
gested by  the  party  in  whose  favour  it  is  given,  or  his 
attorney  or  clerk,  will  not  prevail,  if  he  was  actually 
adopted  by  such  person,  and  the  suggestion  was  not 

writs  of  possession  issued,  as  also  execution  for  the  said  da- 
mages and  costs,  on  which  may  be  levied  the  costs  of  such 
writ  or  writs  of  possession,  and  of  such  execution  as  afore- 
said, besides  all  sheriffs'  poundage,  officers*  fees,  and  other 
incidental  expenses. 

'1st  and  2d  Victoria,  c.  110,  stated  ante,  p.  146. 

'  An  uncertificated  attorney  is  not  sufficient,  Vesye  v. 
Dodd,  Tidd,  Sup.  57  ;  but  if  the  party  introduces  him  as 
the  attorney  attending  on  his  behalf,  he  will  not,  it  would  ap- 
pear, be  allowed  to  take  an  objection  on  the  ground  of  bis 
being  uncertificated ;  Cox  v.  Cannon,  4  Bing,  N.  S.  4d3. 


WABBABTS  OF  ATTOBNEY.  687 

made  with  any  fraudulent  or  improper  intention ;' 
but  it  is  a  circumstance  which,  as  stated  by  Mr 
Baron  Gurney,  in  the  case  cited  below,  though  it 
does  not  itself  imply  fraud,  ought  to  be  narrowly 
watched. 

It  would  appear  from  what  fell  from  Lord  Abin- 
ger,  in  the  case  of  Chipp  r.  Harrisj  cited  below, 
that  objection  to  warrants  of  attorney,  on  the  ground 
that  they  are  not  executed  according  to  the  provi- 
sions of  the  act,  cannot  be  made  by  third  parties* 
The  attorney  must  not  be  the  attorney  of  the  plain* 
tiff,'  and  an  objection  on  this  ground  would  apply, 
not  only  to  the  actual  attorney,  but  to  any  agent 
employed  on  the  plaintiff's  part,  though  he  might 
not  be  his  regular  town  agent,  but  an  attorney  in 
the  country  employed  in  some  part  of  the  proceed- 
ings.^ There  has  not  yet  been  any  reported  decision 
on  the  point ;  but  it  would  seem  that  the  attesta* 
tion  by  an  attorney  acting  as  the  clerk  of  an  attor- 
ney, who  is  not  competent  to  attest  a  warrant  of  at- 
torney, would  not  be  sufficient. 

As  the  provisions  of  the  act,  like  the  previous  rules 
of  court,  applicable  to  warrants  of  attorney,  executed 
by  prisoners,  were  intended  to  protect  persons  from 
the  consequences  of  acts  done  by  them  in  ignorance 
of  their  effect,  they  have  been  held  not  to  apply  to 
cases  where  the  party  executing  the  warrant  of  at- 
torney is  himself  an  attorney,  in  which  case  no  other 
attorney  need  be  present  or  attest  its  execution.*' 

Warrants  of  attorney,  unlike  cognovits,  are  liable 
to  stamp-duties  differing  according  to  the  object  for 
which  they  are  given,  which  have  been  before  no- 
ticed in  the  chapter  on  Stamps  ;*  but  if  they  are  given 
as  a  collateral  security  with  any  other  instrument 

■  Taylor  v.  Nicholl,  9  L.  J.  N.  S.  Ex.  78. 

•  Todd  V,  Gompertz,  6  Dowl.  P.  C.  296. 

^  Mason  v.  Kiddle,  5  Mees.  and  Wels.  513,  9  L.  J.  N.  S. 
Ex.  37. 

•  Chipp  «•  Harris,  9  L.  J.  N.  S.  Ex.  64. 

•  See  ante,  p.  670. 
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Upon  which  the  ad  valorem  doty  is  chargeablei  they 
are  liable  only  to  a  stamp  of  L.L 

Jadgment  may  be  signed  on  a  warrant  of  attor* 
ney,  as  a  matter  of  coursey  at  any  time  within  a  year 
and  a  day  from  its  execution  ;  but  after  that  period 
leave  of  the  court,  or  a  judge,  must  first  be  obtain- 
ed,* which,  within  ten  years,  will  be  granted  on 
proof  by  affidavit  of  the  execution  of  the  warrant  of 
attorney  of  the  amount  due  on  it,  and  the  fact  of  the 
defendant  having  been  alive  within  a  short  time  pre- 
vious to  the  making  of  the  affidavit ;  but  after  a  pe- 
riod of  ten  years,  a  more  formal  application  to  the 
court  will  be  necessary  in  order  to  obtain  its  per- 
mission to  sign  judgment. 

By  the  2d  sect  of  the  3d  George  IV.,  c  39^  it  is 
provided,  that  if,  after  twenty-one  days  from  the  exe*> 
cution  of  a  warrant  of  attorney,  a  commission  of  bank- 
ruptcy shall  issue  against  the  person  who  shall  have 
given  the  same  under  which  he  shall  be  found  a  bank- 
rupt, such  warrant  of  attorney,  and  any  judgment  and 
execution  thereon,  shall  be  deemed  fraudulent  and 
void  against  his  assignees,  unless  such  warrant  of  at- 
torney, or  a  copy  thereof,  and  of  its  attestation,  de- 
feasance, and  indorsements,  together  with  an  affidavit 
of  the  time  of  the  execution  thereof,'  shall  have  been 
filed  with  the  clerk  of  the  docketts  and  judgments 
in  the  Queen's  Bench,  or  unless  judgment  shidl  have 
been  signed,  or  execution  issued  upon  such  warrant 
of  attorney  within  such  period,  and  such  assignees 
are  authorized  to  recover,  for  the  use  of  the  bank- 
rupt's creditors,  any  money  or  effects  that  may  have 
been  levied  or  seized  under  such  judgment  and  exe- 
cution. 

Under  the  4th  section  of  that  act,  a  warrant  of  at- 

•  Gray  s  Country  Attorney's  Practice,  Warrants  of  At- 
torney. 

'  If  the  affidavit  is  defective  on  this  point,  the  warrant  of 
attorney  will  be  void  against  the  assignees ;  Dillon  v.  Ed- 
wards, 2  Moo.  and  Payne,  550. 
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torney  or  cognovit,  given  subject  to  any  defeasance 
or  condition,  will  be  void  unless  **  such  defeasance 
or  condition  shall  be  written  on  the  same  paper,  or 
parchment,  on  which  such  warrant  of  attorney  or 
cognovit  shall  be  written  before  the  time  when  the 
same,  or  a  copy  thereof  respectively,  shall  be  filed***^ 
But  this  clause  has  been  held  to  make  such  warrants 
of  attorney  void  only  as  against  assignees  in  bank* 
ruptcy  ?  as  against  all  other  persons,  thereforcy  ex- 
cept assignees  under  the  insolvent  debtors'  act,  (to 
whom  the  provisions  of  this  act  have  been  extend- 
ed by  1st  and  2d  Victoria,  c«  110,  sec  60,)  a  war- 
rant of  attorney  would  be  good,  though  the  defea- 
sance be  written  on  a  distinct  piece  of  paper.* 

To  obtain  the  benefit  of  the  extended  force  given 
to  judgments  by  the  1st  and  2d  Victoria,  c.  IIO9 
judgments  entered  up  on  warrants  of  attorney  must 
be  registered  in  the  Common  Pleas  in  the  manner 
pointed  out  by  the  19th  section  of  that  act,  and  the 
3d  section  of  the  2d  Victoria,  c.  11,  which  registry, 
according  to  the  4th  section  of  the  latter  act,  must 
be  renewed  every  five  years,  or  it  will  become  "  void 
against  lands,  tenements,  and  other  hereditaments, 
as  to  purchasers,  mortgagees,  or  creditors.^ 

The  value  of  a  warrant  of  attorney  given  by  a 
trader  is  very  much  affected  by  the  108th  section 
of  the  present  bankrupt  act,^  which  enacts,  that  *'  no 
creditor  having  security  for  his  debt,  or  having  made 
any  attachment  in  London,  or  any  other  place,  by 
virtue  of  any  custom  there  used,  of  the  goods  and 
chattels  of  the  bankrupt,  shall  receive  upon  any  se- 
curity or  attachment  more  than  a  rateable  part  of 
such  debt,  except  in  respect  of  any  execution  or  ex- 
tent served,  and  levied  by  seizure  upon,  or  any  mort- 
gage of  or  lien  upon  any  part  of  the  property  of 
such  bankrupt  before  the  bankruptcy,  provided  that 
no  creditor,  though  for  a  valuable  consideration, 

'  Morris  v.  Mellin,  6  B.  and  Cr.  446. 
^  6th  George  IV.,  c.  16. 


690  WARBANTg  OF  ATTOBNSI^ 

who  shall  sue  out  exeeution  upon  any  jodgment  ob- 
tained by  default,  confession,  or  nil  dicUf  shall  avail 
himself  of  such  execution  to  the  prejudice  of  other 
&ir  creditors,  but  shall  be  paid  rateably  with  such 
creditors." 

Under  this  section  a  creditor  would  not  be  able 
to  derive  any  benefit  from  an  execution,  whidi  is 
not  completed  by  seizure  and  sale  before  the  com* 
mission  of  an  act  of  bankruptcy  by  the  trader,  but 
must  refund  to  the  assignees  what  he  might  receive, 
and  be  entitled  only  to  be  paid  rateably  with  the 
other  creditors.*  If  the  act  of  bankruptcy  is  com- 
mitted whilst  the  sheriff  is  in  possession,  and  before  a 
sale,  the  execution  would  be  defeated ;'  but  if  the 
sale  is  completed  when  the  act  of  bankruptcy  is 
committed,  it  is  immaterial  wheth^  the  return-day 
of  the  Jieri  facias  has  arrived.^ 

The  rather  obscure  proviso  at  the  end  of  the  sec- 
tion of  the  bankrupt  act  above  cited,  has  been  de- 
cided to  apply  only  to  such  creditors  as  are  mention- 
ed in  the  commencement  of  the  clause,  namely, 
creditors  having  security ;  and  that,  therefore,  an 
execution  levied,  or  a  judgment  on  a  warrant  of  at- 
torney, (though  it  comes  under  the  description  of  a 
judgment  obtained  by  default,  confession,  or  nii  di" 
citf)  will  be  sustained  if  the  seizure  and  sale  are 
complete  before  the  act  of  bankruptcy.^ 

The  strictness  of  this  act  has  been  somewhat 
relaxed  by  the  7th  section  of  the  1st  William  IV^ 
c*  7)  which  provided'  that  no  judgment  signed, 
or  execution  issued,  on  a  cognovit  signed  after  de- 
claration or  judgment  by  default,  confession,  or  nil 

'  Wymer  v.  Kemble,  6  Bam.  and  Cress.  479,  and  8  DowL 
aiidByl.511. 

*  Motley  V.  Buck,  8  Barn,  and  C.  160,  and  2  M.  and  B. 
68. 

*  Higgins  V,  M'Adam,  3  Young  and  J.  ^" 

>  Wymer  v.  Kemble,  6  Barn,  and  C.  *J^  and  9  Dowl 
and  R.  511;  Taylor  w.  Taylor,  5  B.  a^**^'  392,  and  8 
Dowl.  and  R.  59. 
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dictif  in   any  action  commenced  adversely^  shall  be 
deemed  'within  its  provisions ;  but  it  has  been  decid- 
edy  as  is  apparent  on  attentively  reading  the  clause, 
that  it  does  not  extend  to  judgments  on  warrants  of 
attorney,  however  free  from  collusion  they  may  be.*" 
By  the  6 1st  section  of  the  1st  and  2d  Victoria,  c. 
110»  it  is  provided,  that  no  person  shall,  after  the 
imprisonment  of  an  insolvent  debtor,  avail  himself  of 
any  execution  upon  a  judgment  on  a  warrant  of  at- 
torney, cognovit,  or  bill  of  sale,  either  by  seizure  or 
sale    of  his  property,  or  by  sale  of  any  property 
previoasly  seized,  but  such  person  shall  be  a  creditor 
for  his  debt  under  the  act. 

An  insolvent  debtor,  before  he  is  entitled  to  his 
discharge  under  the  provisions  of  the  insolvent  act,° 
must   execute  a  warrant  of  attorney  authorizing  a 
judgment  to  be  entered  up  in  the  name  of  his  as- 
signsy  for  the  amount  of  the  debts  stated  in  his  sche- 
dule, upon  which  the  court  will  direct  execution  to 
he  issued  against  the  insolvent  or  his  representatives, 
in  case  of  his  obtaining  any  property  or  leaving  as- 
sets for    the  purpose  of  having  what   shall  be  so 
laised  distributable  amongst  the  scheduled  creditors. 
Such  warrant  of  attorney  need  not  be  executed  as 
pointed  out  by  the  9th  section  of  the  act,  and  is  ex- 
empted from  the  provisions  of  the  before-mentioned 
act  of  the  3d  George  lY.,  c.  39)  and  it  need  not  be 
revived  by  sciere  facicts. 

A  wan  ant  of  attorney,  by  an  infant,  is  absolutely 
void,  even  though  given  by  him  for  the  purpose  of 
collusion,  knowing  its  invalidity." 

■  Crossfield  v,  Stanley,  4  Bam.  and  Adol.  87,  S.  C.  1 
New.  and  M.  669. 

■  Ist  and  2d  Victoria,  110,  see  sect.  37. 

•  Sanderson  r.  Marr,  1  H.  Bl.  75 ;  Selw.  Nisi  Pr.  153. 
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This  is  the  last  will  and  testament  of  me,  A.  B^  of» 
&<%,  made  this         day  of,  &c.     First,  I  give,  &c 

In  the  name  of  God,  amen.  I,  A.  B.,  of,  &c^  be- 
ing of  sound  mind,  memory,  and  understanding,  do 
make,  publish,  and  declare  this  to  be  my  last  will 
and  testament,  in  manner  following;  (that  is  to  say,) 
first,  I  give,  &c. 

I,  A.  B.,  of,  &&,  do  hereby  revoke  all  wills,  codicils, 
and  other  testamentary  dispositions  made  by  me^  at 
any  time  or  times  heretofore,  and  do  publish  and  de- 
cUure  this  to  be  my  last  will  and  testament,  in  man- 
ner and  form  following ;  (that  is  to  say.) 

And  I  nominate  and  appoint  C.  D.  and  £.  F.  exe* 
cutors  thereof  (or)  of  this  my  will. 

And  I  appoint  my  said  wife,  during  her  life^  [or 
until  she  shall  marry  again,]  and  after  her  decease, 
[or  marriage,]  I  appoint  the  sud  A.  B.  and  C  Di 
and  the  survivor  of  them,  guardians  and  guardian  of 
the  persons  and  estates  of  my  children,  during  their 
respective  minorities. 

I  desire  that  I  may  be  buried  in  church- 

yard, at  as  little  expense  as  possible. 

In  the  first  place,  I  direct  that  all  my  just  debts, 
funeral  and  testamentary  expenses,  be  fully  paid  and 
satisfied  by  my  [said]  executors  [hereinafter  named,] 
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out  of  my  personal  estate,  as  soon  as  coDTeniently 
may  be  after  my  decease. 

I  give  and  bequeath  the  use  and  enjoyment  of  all  Vsaof  ftmi- 
my  household  furniture,  plate,  linen,  and  china,  to  ^*^* 
my  dear  wife  M.  £.,  during  the  term  of  her  natural 
life ;  and  from  and  after  her  decease,  I  give  and  be- 
queath the  said  household  furniture,  &c.,  unto  my 
two  children,  C.  B.  and  D.  B.,  their  executors,  admi- 
nistrators, and  assigns,  in  equal  shares  and  propor- 
tions as  tenants  in  common. 

I  give  and  bequeath  unto  my  wife  M.  B.  all  her  We  aring  ap- 
wearing  apparel,  watches,  trinkets,  and  other  articles  ^"^' 
of  dress,  and  ornaments  of  her  person. 

I  give  and  bequeath  all  my  farming  stock  and  Fanning 
utensils  whatsoever,  which  shall  be  in  or  about  my  '*^^^^ 
farm  at  to  my  son  J.  B. 

1  give  and  bequeath  unto  L.  M.,  of,  &c.,  the  debt  ^^^^^a  of  \ 
or  sum  of  L.  ,  which  he  owes  to  me  on  his 

bond ;  and  I  desire  my  said  executors  to  cancel  and 
deliver  up  to  him  the  said  bond,  or  any  other  secu- 
rity I  may  hold  for  the  said  debt ;  and  1  direct  that 
this  bequest  shall,  notwithstanding  the  death  of  the 
said  L.  M.  in  my  lifetime,  operate  and  enure  for  the 
benefit  of  the  executors  and  administrators  of  the  said 
L.  M.,  and  as  a  complete  and  perfect  release  of  the 
said  debt.' 

I  give  and  bequeath  to  M.  N.  the  sum  of  L,  JJ^^J  ^n  tha 

three  per  cent,  consolidated  bank  annuities  now  stand- 
ing in  my  name  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England,  [t^  ii  is  intended 

'  If  a  debt,  due  to  the  testator,  be  bequ^thed  to  the  debt- 
or, the  same  will  lapse  on  the  death  of  the  legatee,  and  the 
debt  will  subsist;  Maitland  v,  Adair,  3  Yes.  231 ;  there- 
fore, to  prevent  any  question,  it  will  be  advisable  to  add, 
**  and  I  direct  that  this  bequest  shall  not  be  considered  as  a 
personal  legacy,  or  as  intended  for  the  benefit  of  the  said 
A.  B.  only,  but  that  in  case  the  said  A.  B.  shall  die  in  my 
lifetime,  his  representatives  shall  have  and  be  entitled  to  the 
benefit  thereof."  (See  Sibthorp  v.  Moxom,  3  Atk.  679; 
Elliot  V.  Davenport,  3  Vern.  521 ;  S.  C.  1  P.  Wms.  83.) 
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not  to  be  a  specifie  legaci/y  addy  and  if  it  shall  hap- 
pen thaty  at  the  time  of  my  decease,  I  shall  not  be 
possessed  of  that  amount  of  L.3  per  cent,  consoli- 
dated bank  annuities,  then  I  direct  my  executors  to 
purchase  or  make  up  the  same  out  of  my  personal 
estate^  and  transfer  the  same  to  the  said  M.  N.  for 
his  own  absolute  ose."*] 

I  give  and  bequeath  unto  A*  B.  the  sum  of  L. 

I  give  and  t>equeath  the  following  sums  to  die 
several  persons  hereinafter  named ;  that  is  to  say,  to 
K«  L.,  off  &c.,  the  sum  of  L.  ;  to  (X  M.  the 

sum  of  L.  ,  &C. 

'  I  give  and  bequeath  to  D.  I.  the  sum  of  L. 
and  I  direct  that  the  same  shall  become  a  vested  in- 
terest in  the  said  D.  L  immediately  upon  my  decease ; 
but  that  the  payment  thereof  shall  be  postponed  till 
he  shall  attain  the  age  of  twenty-one  yearsy  [or] 
and  I  direct  that  the  said  l^acy  shall  not  vest  in,  or 
be  paid  to  him,  unless  and  until  he  shall  attain  his 
age  of  twenty-one  years ;  but  he  shall,  nevertfaeleBSi 
be  entitled  to  any  interest  that  may  arise  ther^rom 
in  the  mean  time. 

I  give  and  bequeath  unto  J.  D«  the  sum  of  L* 
and  I  direct  that  the  same  shall  be  accepted  by  him 
[or  not  be  taken]  in  satis&iction  of  any  debt  or  snm 
of  money  that  may  be  due  and  owing  from  me  to 
him  at  the  time  of  my  decease* 

I  give  and  bequeath  to  each  of  my  servants,  who 
shall  be  living  with  me  at  the  time  of  my  decease 
the  sum  of  L.  over  and  above  the  wages  which 

may  then  be  due  to  them  respectively* 


^  This  bequest  bdng  of  the  identical  stock  of  which  the 
testator  was  possessed,  would  be  specific,  and,  consequentlj, 
unless  the  directions  here  given  were  added,  the  bequest  wnnii 
fail  in  case  the  testator  ^ould  part  with  his  stock  in  his  life- 
time. See  the  cases  of  Ashton  v.  Ashton,  3  P.  Wms.  384 ; 
Sleech  v,  Thorrington,  2  Yez.  561 ;  Gillaome  v,  Adderiejr, 
15  Yes.  385 ;  and  Dommer  v.  Pitcher,  6  Sim.  35,  and  2  M. 
and  R.  262. 

'  See  observations  on  the  vesting  of  l^;acies,  post. 
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I  give  aud  bequeath  unto  each  of  thenoy  the  said  To  executon. 
J.  K.  and  L.  M.,  the  sum  of  L.  ,  as  an  ac- 

knowledgment for  the  trouble  they  may  have  in  the 
execution  of  this  my  will,  lor"]  and  I  direct  that  the 
same  shall  be  paid  to  them  notwithstanding  they  may 
decline  to  prove  this  my  willy  or  to  act  in  the  exe- 
cution of  the  trust  hereof. 

I  give  and  bequeath  unto  the  treasurer,  for  the  To  an  unin. 
time  being,  of  the  Church  Missionary  Society,  the  ^^de^"*** 
sum  of  L.  to  be  applied  by  him  for  the  pur- 

poses of  such  society,  and  I  direct  that  the  receipt 
of  such  treasurer,  for  the  time  being,  shall  be  a  suf- 
ficient discharge  to  my  executors  for  the  same. 

And  I  do  hereby  devise  all  such  messuages,  lands,  Devise  of 
tenements,  and  hereditaments,  as  are  vested  solely  !!^if  *  ^ 

,       .  V  i»         _x  .     mortgage  ei- 

in  me,  upon  any  trust,  or  by  way  of  mortgage,  m  utes. 
respect  of  which  the  equity  of  redemption  shall  be 
subsisting  at  the  time  of  my  decease,  with  their  re- 
spective rights,  members,  and  appurtenant^s,  unto 
their  heirs,  executors,  administrators,  and 
assigns,  according  to  the  nature  and  quality  thereof 
respectively  upon  trust,  to  hold  or  dispose  of  the 
said  trust-estates,  in  the  manner  in  which  they 
ought  to  be  held  and  disposed  of,  pursuant  to  the 
trusts  thereof)  and  upon  payment  of  the  money  se- 
cured on  mortgage,  to  convey  or  assign  the  estates 
in  mortgage  to  the  person  or  persons  entitled  there- 
to for  the  time  being ;  but  I  direct  that  the  money 
secured  by  such  mortgages  shall  be  considered  as 
part  of  my  personal  estate. 

I  give  and  devise  to  A.  B.,  of,  &c.,  and  his  as-  Bequest  of  an 
signs,  during  his  life,  the  annual  sum  or  yearly  rent-  "^°™**y'  ^*^ 
charge  of  L.  ,  without  any  deduction  whatso-  digteTw.^ 

ever,  to  be  paid  to  him  by  four  quarterly  payments, 
and  the  first  of  such  payments  to  be  made  on  such 
of  the  same  days  as  shall  first  happen  after  my  de- 
cease ;  and  I  charge  the  same  on  [state  the  premises 
to  be  charged  with  the  annuity. ~\  And  my  will  is, 
that,  in  case  the  same  annual  sum  or  yearly  rent- 
charge,  or  any  part  thereof,  shall  be  behind  and  un- 
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paid  for  the  space  of  fifteen  days  nest  over  or  after 
any  of  the  aforesaid  days  of  payment,  then  and  so 
often  it  shall  and  may  be  lawful  to  and  for  the  said 
A.  B.  and  his  assigns  to  enter  upon  all  and  every  or 
any  part  of  the  said  hereditaments  charged  with  the 
said  annual  sum  or  yearly  rent-charge  as  aforesaid, 
and  to  distrain  for  the  same,  or  for  so  much  thereof 
as  shall  be  so  in  arrear,  and  all  costs  and  charges  oc- 
casioned by  the  non-payment  thereof;  and  sueh  dis- 
tress to  selly  in  like  manner  as  for  rent  resenred  by 
lease  or  common  demise.* 
Beqnwt  of  Whereas  I  have  for  some  time  past  carried  on  the 
trade.  business  of,  &C.,  at,  &c.,  and  whereas  I  am  desirous 

that  the  said  business  should  be  carried  on  after  my 
decease,  for  the  benefit  of  my  wife  and  children,  in 
manner  hereinafter  mentioned.  Now,  therefore^  I 
do  hereby  give  and  bequeath  my  said  business  of, 
&c.,  and  all  my  interest  therein,  and  all  my  stock  and 
effects  now  or  hereafter  to  be  employed  Uiereio,  and 
all  moneys  and  debts  which  shall  belong  and  be  doe 
and  owing  to  me  at  the  time  of  my  decease,  few  or 
on  account  of  the  said  business,  with  the  premises 


If  tht  annuity      *  **  Provided  also,  and  I  declare  my  will  to  be,  that  in 
bato  oMM  on  the  said  A.  B.  shall,  at  any  time  or  times,  become  hanknipt, 
*>«Apap*<T'     Of  take  the  benefit  of  any  act  or  acts  of  parliament  for  the 
relief  or  discharge  of  insolvent  debtors,  tiien,  and  in  either 
of  the  said  cases,  the  said  annuity  shall  cease." 
ProTiflo  Provided  also,  and  I  do  hereby  expressly  declare  and  cB- 

prevant  tha  rect,  "  that  in  case  the  said  C.  D.  shall  alien,  sell,  assigii, 
aaaignment  of  incumber,  or  transfer,  or  in  any  manner  dispose  of  or  anti- 
an  annuity.      efpate  the  said  annuity  or  yearly  sum  of  L.  ,  «r  any 

part  thereof,  then,  and  in  such  case,  and  from  and  imme- 
diately after  such  alienation,  sale,  assignment,  or  transfer, 
the  same  annuity  or  yearly  sum  shall  cease,  determine  and 
be  void,  and  shall  sink  into,  and  become  part  of,  the  residue 
of  my  personal  estate  and  effects."  As  to  these  provisoes, 
see  Dommett  v.  Bedford,  3  Yes.  149,  6  T.  R.  684 ;  Bian- 
don  v.  Robinson,  18  Yes.  429 ;  Lear  v,  Leggett,  2  Sim. 
479,  and  1  Russ.  and  M.  690 ;  and  Whitfield  r.  Bnx^ett, 
2  Keen,  608,  and  ante,  647. 
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employed  in  or  connected  with  the  carrying  on  of  the 
said  business,  unto  the  said  [trustees,']  their  execu- 
tors, administrators,  and  assigns,  upon  trust,  &c. 

I  give,  devise,  and  bequeath  unto  C.  D.,  of,  &c.,  General  d*- 
and  E.  F^  of,  &c.,  their  heirs,  executors,  administra-  ^^"l^^**** 
tors,  and  assigns,  all  my  freehold,  leasehold,  and  raise  money 
copyhold  messuages,  farms,  lands,  tenements,  and  by  sale  or  , 
hereditaments,  wheresoever  situate,  with  their  rights,  "mortgage. 
members,  and  appurtenances,  to  hold  to  them,  their 
heirs,  executors,  administrators,  and  assigns,  accord- 
ing to  the  nature  and  tenure  of  the  same  premises, 
upon  trust,  that  they,  the  said,  &c.,  or  the  survivor 
of  them,  his  heirs,  executors,  administrators,  or  as- 
signs, do  and  shall,  by  sale  or  mortgage  of  the  same, 
or  a  competent  part  thereof,  or  by,  with,  and  out  of 
the  rents,  issues,  and  profits  to  arise  therefrom  in 
the  meantime,  or  by  all  or  any  of  the  ways  and 
means  aforesaid,  or  by  such  other  ways  and  means 
as  to  them  or  him  shall  seem  meet,  raise  and  levy 
the  sum  of,  &c.,  [or  '^  such  sum  and  sums,"  &c.] 
And  I  declare  and  direct,  that  the  receipt  or  re- 
ceipts of  the  said  [trustees,']  or  the  survivor  of  them^ 
his  executors,  administrators,  or  assigns,  shall  be 
a  sufficient  discharge,  or  sufficient  discharges,  for 
the  purchase  or  mortgage-money  that  shall  or  may 
be  agreed  to  be  paid  or  advanced,  and  that  the  per- 
son or  persons  paying  or  lending  the  same,  his,  her, 
or  their  heirs,  executors,  administrators,  or  assigns, 
shall  not  be  answerable  for  any  loss,  mis-applica- 
tion, or  non-application  thereof  respectively. 

And  I  do  hereby  declare,  that  the  said  trustees  or  Direction  for 
trustee,  for  the  time  being,  shall  and  do  stand  and  Jrusteesto 
be  possessed  of  such  part  of  my  personal  estate  as  ^y^ 
shall  consist  of  money,  and  of  the  moneys  to  arise 
from  such  other  part  of  my  said  personal  estate  as^I 
have  hereinbefore  directed  to  be  converted  into  mo- 
ney, and  of  the  moneys  to  arise  from  the  sale  of  the 
premises  hereinbefore  directed  to  be  sold,  upon  trust 
that  they,  the  said  trustees  or  trustee,  for  the  time 
being,  do  and  shall,  with  and  out  of  such  moneys, 
pay,  satisfy,  and  discharge  all  my  just  debts,  funeral 
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and  testamentary  expenses,  and  do  and  shall  lay  oot 
and  invest  the  residue  of  the  said  moneys  which 
shall  remain,  after  answering  I  he  purposes  aforesaid, 
in  their  or  his  names  or  name,  in  the  parliamentary 
stocks  or  public  funds  of  Great  Britain,  or  at  inter- 
est on  real  securities  in  England  or  Wales ;  and  do 
and  shall,  from  time  to  time,  alter,  vary,  and  trans- 
pose the  said  trust- moneys,  so  to  be  laid  out  and 
invested  as  aforesaid,  for  or  into  other  stocks, 
funds,  and  securities,  of  the  like  nature,  at  their  or 
his  discretion.  And  I  do  hereby  declare,  that  the 
said  trustees  or  trustee,  for  the  time  being,  shall  stand 
and  be  possessed  of  and  interested  in  the  said  trust- 
moneys,  and  the  stocks,  funds,  and  securities,  in 
which  the  same  shall  be  invested,  and  the  interest, 
dividends,  and  annual  produce  thereof,  upon  and  for 
the  trusts,  intents,  and  purposes  hereinafter  express- 
ed and  declared,  of  and  concerning  the  same  ;  (that 
is  to  sat/,)  upon  trust,  &c* 

I  give  and  devise  all  that  my  estate  called  M^ 
with  the  rights,  members,  and  appurtenances  there- 
unto belonging,  situate,  &c.,  unto  C.  D.,  of,  &c.,  his 
heirs  and  assigns  for  ever. 

I  give  and  devise  all  that,  &c.,  unto  C.  D.,  son  of 
£.  D.,  of,  &c.,  his  heirs  and  assigns  for  ever  ;  but  in 
case  the  said  C.  D.  shall  depart  this  life  before  he 
shall  attain  the  age  of  twenty-one  years,  and  with- 
out leaving  lawful  issue  him  surviving,  then  I  give 
and  devise  the  said,  &c.,  unto,  &c. 

In  witness  whereof,  I  have  hereunto  set  my  hand 
and  seal,  this  day  of  in  the  year  of  our  Lord  18  . 
In  witness  whereof,  I  have  to  this  my  last  will  and 
testament,  comprised  in  live  sheets  of  paper,  set  my 
liand  and  seal,  (to  wit)  my  hand  at  the  foot  of  each 
of  the  four  preceding  sheets  of  paper,  my  seal  at  the 
top  of  the  said  sheets,  where  all  the  said  sheets  are 
joined  together,  and  my  hand  and  seal  to  this  fifth 
and  last  sheet,  this,  &c. 

Signed,  sealed,  published,  and  declared,  by  the 
above-named  A.  B.,  the  testator,  as  and  for  his  last 
will  and  testament,  in  the  presence  of  us,  who,  at 
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his  request,  in  his  presence,  and  in  the  presence  of 
each  other,  have  subscribed  our  names  as  witnesses 
thereto. 

The  writing  contained  in  this  and  the  four  pre- 
ceding sheets  of  paper  was  signed,  &c. 

There  must,  in  all  cases,  be  two  attesting  witnesses, 
and  it  is  necessary  that  the  execution,  or  acknow- 
ledgment of  the  execution  of  tlie  will,  should  be  at  a 
time  when  all  the  witnesses  are  present.^ 

Though  not  necessary,  it  may  be  advisable  that 
the  testator  and  witnesses  should  sign  not  only  the 
last  sheet,  but  all  the  preceding  ones,  as  thereby 
any  alteration  would  be  more  easily  detected. 

Exercise  of  a  Power  by  WilL 
Whereas,  &c.  [recite  the  instrument  creating  the 
power.']  Now  I,  the  said  A.  B.,  pursuant  to,  and  by 
force  and  virtue,  and  in  exercise  and  execution  of, 
the  power  or  authority  to  me  for  this  purpose,  given 
or  reserved  by  the  said  indenture  of^  &c.,  as  herein- 
before is  mentioned,  and  of  every. other  power  or 
authority  in  anywise  enabling  me  in  this  behalf,  do, 
by  this  my  last  wiH  and  testament,  direct,  limit,  and 
appoint,  that  all  and  every  the  said  messuages,  &c«y 
with  their  appurtenances,  shall  gOj  remain,  and  be," 
unto,  and  to  the  use  of,  koJ 

Will  of  Freehold  and  Personal  Estate^  in  trust  for 
Wifcy  Children,  and  Grandchildren. 
This  is  the  last  will  and  testament  of  me,  A.  B.,  of,  Debts  and 
&c.     I  direct  all  my  just  debts,  funeral  expenses,  funeral  ex - 
and  the  expenses  of  proving  this  my  will,  to  be  paid  p^^^^®*  ***  ^* 
and  discharged  out  of  my  personal  estate,  as  soon  as 
conveniently  may  be  after  my  decease,  by  my  exe- 
cutrixes hereinafter  named.     I  give  and  devise  all  I>evi8e8  his 
those  my  two  freehold  messuages  or  tenements,  call-  ^ess^es  to 

*  Sec.  9  of  1st  Victoria,  cap.  26,  ante,  182.  ^^0*10^  as 
"  Here  may  be  added,  "  And  I  do  hereby  give  and  devise  she  continued 

the  same  imto,"  &c.  liis  widow. 

*  As  to  the  execution  of  powers  by  will,  see  ante,  p.  182, 
andpos/.  p.  712. 
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ed,  &c.,  sitnate,  &c.,  in  the  occupation  of,  &&,  mth 
the  out-buildings,  yards,  gardens,  and  appurtenan- 
ces thereunto  belonging,  unto  my  wife,  £.  6.,  and 
her  assigns,  (she  and  they  keeping  and  maintaining 
the  same  in  a  good  and  substantial  state  of  rep^r,) 
for  and  during  the  term  of  her  natural  life,  (in  case 
And  after  her  she  shall  SO  long  coutiuue  my  widow ;)  and  from  and 
decease,  or      j^j-^^^  jj^^  decease,  or  from  and  after  her  marrying 
again.  deriM    again,  (in  casc  she  shall  marry  again,,)  as  the  case 
oTcr.  may  be,  then  I  give  and  device  the  said  two  mes- 

suages or  tenements  and  premises,  with  their  appur- 
Beqneathi  to  tcnanccs,  to  my  daughter,  £.  B.,  her  heirs  and  assigns, 
hu  tnuteea     for  ever.     I  give  and  bequeath  to  C  D.,  of,  &c^  and 
ture!*&c^  '    E.  F^  of,  &c.,  their  executors,  administrators,  and 
and  to  make    assigns,   all  my  household  furniture,   plate,  linen, 
inrentories.     ^Lttd  china,  whatsoever,  which   shall  belong  to  me 
at  the  time  of  my  death,  upon  trust  that  they,  the 
said  [irustees,'\  and  the  survivor  of  them,  and  the  exe- 
cutors and  administrators  of  such  survivor,  do  and 
shall,  as  soon  as  conveniently  may  be  after  my  de- 
cease, take,  or  cause  to  be  taken,  an  inventory^  of 
all  such  household  furniture,  plate,  linen,  and  china, 
and  shall  make,  or  cause  to  be  made,  two  fisiir  copies 
thereof,  and  shall  cause  the  same  to  be  signed^by  my 
said  wife,  and  shall  deliver  one  copy  thereof  to  my 
said  daughter,  £•  B.,  and  shall^  keep  the  other  copy 
To  permit  his  thereof  in  their  own  possession.     And  do  and  shall 
wife  to  enjoy   permit  my  said  wife  to  have  the  use,  occupation, 
ao'ioag  as  riie*  ^^^  enjoyment  of  all  such  household  furniture,  plate, 
continues  his   linen,  and  china,  for  and  during  the  term  of  her  na- 
tyidow.  tural  life,  in  case  she  shall  so  long^  continue  my  wi- 


**  In  case  of  goods  being  hequeatbed  to  a  person  for  life, 
it  is  advisable  to  direct  an  inventory  to  be  taken  of  the  same, 
as  the  tenant  for  life  cannot  be  compelled  to  give  security ; 
but  the  court,  in  the  absence  of  snch  direction  in  the  wiD, 
will  compel  an  inventory  to  be  made  and  signed  by  him«  and 
to  be  delivered  to  the  person  next  in  succession,  (Bill  v* 
Kinaston,  2  Atk.  82;  Slanning  v.  Style,  3  P.  Wms.  335; 
Southey  v.  Lord  Somerville,  13  Ves.  486.) 
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dow  y  and  from  and  afler  her  decease,  or  after  her  And  after  her 
marrying  again,  (in  case  she  shall  marry  again,)  as  the  <*«<^«**f'  ^^ 
ease  may  be,  then  upon  trust  to  deliver  such  household  ^^nrtohis 
furnitare,  plate,  linen,  and  china,  to  my  said  daughter,  daughter,  e. 
£.  B.,  her  executors,  administrators,  and  assigns,  to  ^' 
and  for  her  and  their  own  use  and  benefit.     I  give  Bequest  to  his 
and^bequeath  to  my  said  daughter,  E.  B.,  the  sum  of  daughter,  e. 
L.  ,  to  be  paid  to  her  by  my  executrixes  here-     '  ^ 

inafler  named,  within  twelve  calendar  months  after 
my  decease.     And  all  the  rest  and  residue  of  my  The  residue  of 
estate  and  effects  whatsoever  and  wheresoever,  (not  ^^^g***^/ 
hereinbefore  otherwise  disposed  of,)  I  give  and  be-  trustees,  upon 
queath  unto  the  said  Itrustees,']  their  executors,  ad-  trust  to  seii. 
ministrators,  and  assigns,  upon  trust;  [see  trust  for 
conversion  and  investment  of  personalty ^  ante,  p. 
54  ;)  and  also  shall  and  do  stand  possessed  of  and 
interested  in  the  said  residue  of  my  personal  estate 
and  effects,  and  the  stocks,  funds,  and  securities  in  or 
upon  which  the  same,  or  any  part  thereof,  shall  or 
may  from  time  to  time  be  laid  out  or  invested,  in  in  trust  for 
trust  to  pay  the  interest,  dividends,  and  annual  pro-  ^^  ^^^  ?j?' 
duce  of  the  said  trust-moneys  to  my  said  wife,  for  continues  his* 
and  during  the  term  of  her  life,  (if  she  shall  so  long  widow.    And 
continue  my  widow ;)  and  from  and  after  her  de-  ^^^^  ^®'  ^*" 

«   "^  1     A       i_  '      r-  cease, ormar- 

cease,  or  from  and  after  her  marrying  agam,  (m  cane  rying  again, 
she  shall  marry  again,)  as  the  case  maybe,  upon  in  .trust,  as  to 
trust  to  pay,  transfer,  and  assign  one  moiety  or  equal  T^^°^^\ 
half-part  of  such  trust-moneys,  stocks,  funds,  and  ter,  b. b^^ 
securities,  and  the  future  interest,  dividends,  and  an- 
nual produce  thereof,  unto  my  said  daughter,  £.  B., 
her  executors,  administrators,  and  assigns,  to  and 
for  her  and  their  own  use  and  benefit,  and  upon 
trust  to  pay  the  interest,  dividends,  and  annual  pro-  And  the 
duce  of  the  other  moiety  of  the  trust-moneys,  stocks,  other  moi^ 
funds,  and  securities,  to  and  for  the  maintenance,  ^**'^"^^*^*^' 

soils  • 

support,  and  education  of  my  grandsons,  W.  C.  and 
T.  C,  sons  of  my  late  daughter,  S.  C,  by  her  hus- 

^  A  condition  that  a  widow  shall  not  marry  is  lawful,  (see 
Ambl.  209 ;  2  Vem. ;  and  Scott  v,  Tyler,  2  Bro.  Ch.  Ca. 
431 ;)  Richards  v.  Baker,  2  Atk.  321. 
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band,  T.  €•>  iintil  my  said  grandsons  shall  attain 
their  respective  ages  of  twenty-one  years.  And 
when  and  so  soon  as  my  said  grandson,  W.  C^  shall 
attain  the  age  of  twenty-one  years,  then  npon  trust 
to  pay,  transfer,  and  assign  all  such  last-mentioned 
moiety  of  the  said  trust-moneys,  and  the  stocks, 
funds,  and  securities  in  or  upon  which  the  same 
shall  be  invested,  (except  the  sum  of  L.  ) 

unto  my  said  grandson,  W.  C^  his  executors,  admi- 
nistrators, and  assigns,  to  and  for  his  and  their  own 
use  and  benefit.  And  upon  trust,  when  and  so  soon 
as  my  said  grandson,  T.  C,  shall  attain  his  age  of 
twenty-one  years,  to  pay  and  transfer  the  said  sum  of 
L.  and  the  stocks,  funds,  and  securities  in  or 

upon  which  the  same  may  be  invested,  unto  my  said 
grandson,  T.  C,  his  executors,  administrators,  and 
Proviso  in  assigns,  for  his  and  their  own  use  and  benefit.  Pro* 
case  of  the  vided  always,  and  my  will  is,  that  in  case  either  or 
Rrand8on«  be-  ^^^^  ®^  ^7  ^^^  graudsous  shall  depart  this  life  before 
fore  twenty-  he  or  they  respectively  attain  the  age  of  twenty-one 
one,  then  to     years,  then  that  the  share  of  such  one,  or  both  of 

transfer  to  his  !;  I  j    .  .  i  ,« 

diin{?hter.       them,  80  dying  under  such  age,  as  the  case  may 
be,  of  and  in  the  said  moiety  of  the  said  trust-mo- 
neys, stocks,  funds,  and  securities,  shall  thereupon 
go  and  be  paid  and  transferred  to  my  said  daughter, 
£.  B.,  her  executors,  administrators,  and  assigns,  to 
and  for  her  and  their  own  useand  benefit.  And  I  appoint 
my  said  wife,  £.  B.,  and  my  said  daughter,  £.  B., 
executrixes    of  this   my  last  will  and  testament, 
I  revoke  all  other  wills   by  me  at  any  time  here- 
tofore made.      [Insert  kere,  if  required^  the  usual 
pouter  for  varying  securities^  see  ante,  p,  61,  far 
enaMing  executors  to  compound  debts,  p.  71,  for 
giving  validity   to  their  receipts,  p.   58,  for  the 
indemnity  of  trustees  and  executors,  p,  77,  and  for 
the  appointment  of  new  trustees,  p.  70.]  In  witness,  &c. 

Will  of  Real  and  Personal  Property,  with  Devises 
and  Bequests  to  Wife,  Son,  and  Daughters. 
This  is  the  last  will  of  me,  A.  B.,  of,  &C.,  in  the 
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county  of,  &c^  made  day  of^  &c.     I  give  and  The  testator 

devise  my  messuage,  tenement,  or  dwelling-house,  Revises  a 

with  the  buildings,  gardens,  lands,  and  hereditaments  w^firfor  ufe. 

thereto  belonging,  situate,  lying,  and  being  within 

the  parish  of,  &c.,  aforesaid,  now  in  my  possession 

and  occupation,  and  which   I  lately  purchased  of 

and  from,  &c.,  unto  and  to  the  use  of  my  wife,  S.  ^^'f^  ^^'®  '*^" 

B.,  and  her  assigns,  for  and  during  the  term  of  her  JJig^son  in^fee. 

natural  life ;  and  from  and  after  her  decease  to  the 

use  of  my  only  son,  T.  B.,  his  heirs  and  assigns  for 

ever.     I  give  unto  my  said  wife  all  the  wines  and  wines,  n- 

other  liquors  and  provisions  that  I  shall  be  possess-  ^"n'^nd^a^ 

ed  of  at  the  time  of  my  decease,  and  also  my  wear-  parei  for  wife. 

ing  apparel ;  and  I  give  unto  her  all  my  household  Goods  to  her 

goods,  furniture,  plate,  linen,  and  china,  and  the  use  ^^^  ^^®* 

and  enjoyment  thereof  for  her  life ;'  and  I  give  to 

my  said  wife  the  sum  of  L.  ,  to  be  paid  to  her  And  a  sum  of 

within  one  calenclar  month  next  after  my  decease.     I  ^*       •  p^^" 

•  J  •  •  _    -  •',  able  one 

give  and  bequeath  unto  [trttstees,]  their  executors,  mouth  after 
administrators,  and  assigns,  the  sum  of  L.  ,  his  decease. 

part  of  my  stock  or  capital  in  the  government  or  par-  p*  ^  *°  **'"f ' 

^  *         tees  to  invest 

liamentary  funds,  commonly  called  the 

per  cent,  annuities,  the  same  to  be  transferred  to  and 

invested  in  their  names  as  soon  as  conveniently  may 

be  after  my  decease,  upon  trust  to  pay  to,  or  other*  upon  trusts 

wise  permit  and  suffer  my  said  wife,  S.  B.,  and  her  thereinafter 

.*.  .  jiiAij«»jj  J  1     mentioned. 

assigns,  to  receive  and  take  the  dividends  and  yearly 
produce  of  the  said  L.  per  cent,  an- 

nuities, during  her  natural  life,  to  and  for  her  and 
their  proper  use  and  benefit ;  and  from  and  after  her 
decease,  upon  the  trusts  hereinafter  mentioned.  I 
give  and  bequeath  unto  the  said  [trttsteeSf'l  their 

*  Here  may  be  added,  if  thought  necessary,  '*  and  request  InTentory. 
that  an  inventory  shall  be  made  of  such  household  goods, 
plate,  linen,  and  china,  immediately  after  my  decease,  8cc. ; 
and  that  my  said  wife  shall  sign  such  inventory,  accompa- 
nied with  an  undertaking  for  the  delivery  thereof  by  her  re- 
presentatives, upon  or  immediately  after  her  decease,  to  the 
persons  or  person  who  shall  be  entitled  to  the  same  under 
my  will."     {See  note  to  p.  700,  and  see  3  P.  Wms.  335.) 
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executors,  administrators,  and  assigns,  the  sam  of 
I'.         three  L.  ,  part  of  my  stock  in  the  three  per  cent. 

n^tiM°^  ^'  ^consolidated  bank  annuities,  the  same  to  be  trans- 
ferred to  and  vested  in  their  names  as  soon  as  eon- 
Deciaration  of  veniently  may  be  after  my  decease.  And  I  do  here- 
the  trusts.  by  declare  and  direct,  that  the  said  [trustees^]  their 
executors,  administrators,  and  assigns,  shall,  from 
and  afler  the  decease  of  my  said  wife,  stand  and  be 
possessed  of  and  interested  in  the  said  L. 

per  cent,  annuities,  and  shall,  from  and  after 
my  own  decease,  stand  and  be  interested  in  the  said 
L.  three  per  cent,  consolidated  bank  annuities, 

In  trust  for     tipon  the  trusts  f(41owing ;  (that  is  to  say,)  in  trost 
three  daugh.  for  my  three  daughters,  S.  B.,  £.  B.,  and  C.  B^  in 
vl"'rdd"™t"  ^^^^  shares,  the  share,  or  respective  shares,  of  such 
their  agM  of  of  them  as  shall  be  under  the  age  of  twenty-one 
twenty-one     years,  and  unmarried  at  the  time  of  my  decease,  to 
ria "'  i7  ^Ih   ^®  vested  in  and  transferable  to  her  or  them,   as 
consent.         &Dd  when  she  or  they  shall  attain  that  age,  or  mar- 
ry, which  shall  first  happen,  so  as  such  marriage  be 
had  with  the  consent  and  approbation  of  my  said 
wife,  if  living ;''  and  the  share,  or  respective  shares^  of 
such  of  them  as  shall  attain  the  age  of  twenty-one 
years,  or  be  married,  in  my  lifetime,  to  be  vested  in 
her  or  them  at  my  decease,  and  be  transferred  as 
soon  thereafter  as  conveniently  may  be.    And  I  direct, 
that  if  any  one  or  more  of  my  said  three  daughters 
shall  die  under  the  age  of  twenty-one  years,  and  un* 
married,  or  shall  marry  without  such  consent  as 
aforesaid,  and  afterwards  die  under  that  age,  then,  as 
well  the  original  portion  or  portions  hereinbefore 
provided  for  each  such  daughter  so  dying,  as  every 
other  portion  or  share,  which  she  or  they  shall,  by 
virtue  of  this  my  will,  have  taken  by  way  of  survi- 
vorship, or  accruer,  of  and  in  the  said  L. 


If  without 
consent,  to 

others. 


xz 


A  condition  to  marry,  or  not  to  marry  withoat  consenti 
&c.,  or  not  to  marry  a  particular  person,  or  not  to  marry  an 
individual  of  a  certain  nation,  is  g^ood,  (9  East  R.  170,  2 
Bro.  Ch.  Ca.  431.)  Stackpole  v.  Beaumont,  3  Yes.  89; 
Clifford  V.  Beaumont,  4  Buss.  325,  ante,  700. 
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per  cent,  annuities,  and  L.  three  per 

cent,  consolidated  bank  annuities,  shall,  from  time 
to    time,  accrue  and  belong,   and  be  in  trust  for 
the  others  or  other  of  them,  and  also  for  my  said  son, 
T.  B.,    in  equal  shares,  and  shall  be  vested  in  and 
payable  or  transferable  to  my  said  daughters  as  and 
when  their  original  portion  or  portions  shall  respec- 
tively become  vested  and  payable,  as  aforesaid ;  and 
the  same  shall  not  be  vested  in  or  transferable  to 
my  said  son,  unless  and  until  he  shall  attain  the  age 
of  twenty-one  years.     And  if  all  my  said  three  w*ii  die  un- 
daughters,  S»  B.,  E.  B.,  and  C.  B.,  shall  die  under  ^*'„*f  V°* 
the    age  of  twenty-one  years,  and  unmarried,  or  for  wife  and 
shall  marry  without  such  consent  as  aforesaid,  and  ^on. 
afterwards   die  under  that  age,  then  and  in  that 
case  the  whole  of  the  said  L.  per  cent. 

annuities,  and  L.  three  per  cent,  consoli- 

dated bank  annuities,  shall  be  in  trust  for  my  said 
son,  T.  B.,  his  executors,,  administrators,  and  as- 
signs ;  but  if  my  said  son  shall  happen  to  die  under 
the  age  of  twenty -one  years,  and  unmarried,  and 
without  issue  living  at  his  decease,  or  born  in  due 
time  afterwards,  then  upon  trust  that  the  said  [trtiS' 
teeSy'\  their  executors,  administrators,  and  assigns, 
do  and  shall  pay  to,  or  otherwise  authorize  or 
permit  and  suffer  my  said  wife,  S.  B.,  and  her  as- 
signs,, to  receive  and  take  the  dividends  and  yearly 
produce  of  the  said  L.  three  per  cent,  consoli- 

dated bank  annuities  during  her  natural  life,  to  and 
for  her  and  their  own  proper  use  and  benefit.     And  After  death  of 
I  declare  and  direct,  that,  from  and  after  the  decease  "^^^  *"  *"*■* 

i»  •  1       •/»     xL  -J  T  ii-  X   *or  relation*. 

of  my  said  wife,  the  said  L.  three  per  cent, 

consolidated    bank    annuities,    and  also    the  said 
L.  per  cent,  annuities,  shall  be  in  trust 

for  my  brothers  and  sister,  J.  W.  B.,  of,  &c.,  R. 
B.,  of,  &c.,  and  M.  B.,  of,  &c.,  equally,  share  and 
share  alike.     And  I  declare  and  direct,  that,  from  interest  to 
and    after  my  decease,  the  dividends  and   annual  J^^^J^^^ 
produce  of  the  respective  shares  of  my  said  three  tenance  oi 
daughters  of  and  in  the  said  L.      •  three  chudren ; 
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and  after  her  per  cent.  Consolidated  bank  annuities,  or  a  propor- 
tr^^' ^^  '  *^^"**®  *°^  sufficient  part  thereof,  shall  be  applied 
to  and  for  her  or  their  respective  maintenance,  edu- 
eatioD,  or  benefit,  until  the  same  shares  shsdl  be- 
come vested  and  payable,  the  same  to  be  paid  to  mj 
said  wife  as  long  as  she  shall  continue  my  widow,  to 
be  by  her  applied  to  that  purpose,  but  for  which  she 
shall  not  be  obliged  to  keep  nor  give  any  account* 
And  after  her  decease,  or  second  marriage,  which 
shall  first  happen,  the  same  shall  be  applied  for  that 
purpose,  either  immediately  by  the  said  {truslees,'\ 
their  executors,  or  administrators,  or  at  their  elec- 
tion, be  paid  to  any  person  or  persons  by  them 
from  time  to  time  appointed  to  receive  and  apply 
the  same  for  that  purpose ;  and  the  accounts  of  such 
persons  relating  to  the  expenditare  and  application 
of  the  same  dividends  and  yearly  produce  shall  be 
settled  by  the  said  [trustees.']  And  from  and  af- 
ter the  decease  of  my  said  wife,  the  interest  and 
yearly  produce  of  the  respective  shares  of  my  said 
daughters  of  and  in  the  said  L. 
per  cent,  annuities,  until  the  same  shares  shall  be- 
come payable,  or  a  sufficient  part  thereof,  shall 
be  applied  to  and  for  her  or  their  respective  main' 
tenance,  education,  or  benefit ;  and  that  the  residue 
or  surplus  of  the  dividends  and  yearly  produce  of 
the  respective  shares  of  my  said  daughters  of  and 
in  the  said  L.         ,  &c.,  and  the  said  L.  ,  &c^ 

which  shall  remain  afher,  and  shall  not  be  paid  and 
applied  in  manner  and  for  the  purposes  aforesaid,  shall 
be  added  to,  and  accumulate  with  such  respective 
shares,  and  go  as  the  same  are  hereinbefore  given  and 
If  not  posses-  disposed  of.  And  I  do  hereby  declare  and  direct,  that 
sed  of  stocks   jf^  ^t  the  time  of  my  decease;  I  shall  not  be  possessed 

•iecea!e!Trus.  ^^  *^®  siock  or  sums  of  L.  per  cent,  annui- 

tees  to  pur-     ties,  and  L.  three  per  cent,  consolidated  bank 

chase.  annuities,  or  either  of  the  same  stocks  or  sums,  so  as 

not  to  completely  answer  and  satisfy  the  before- 

*  From  the  recent  case  of  Hadow  ».  Hadow,  9  Sim,  438, 
it  would  appear  that  this  direction  would  be  implied. 
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mentioned  bequesisi  that  then,  and  in  that  case,  and 
as  soon  as  conveniently  may  be  after  my  decease, 
sucli  sum  or  sums  of  money,  out  of  my  personal 
estate,  shall  be  laid  out  in  the  purchase  of  per  cent. 
annuities,  and  three  per  cent,  consolidated  bank 
annuities,  in  the  name  of  my  said  trustees,  as,  to- 
gether, with  the  stocks  or  sums  of  money  (if  any) 
then  standing  in  my  name,  of  the  above  nature  and 
description,  shall  and  will  make  up  the  full  sum  or 
capital  of  L.  in  the  stock  or  fund  called  the 

per  cent,  annuities,  and  the  full  sum  or 
capital  of  L.  in  the  stock  or  fund  called  the 

three  per  cent,  consolidated  bank  annuities;  it  being  Soasno 
my  express  will  and  intention  that  there  shall  be  no  'f^?^^" 
ademption    of   the    said    legacies    or  bequests   ofp^^.^.* 
L.  annuities,  and  L. 

three  per  cent,  consolidated  bank  annuities,  or  either 
of  them,  by  reason  of  the  sale  or  other  disposition 
by  me  of  any  part  of  my  stocks  or  moneys  in  the 
same  funds,  at  any  time  or  times  before  my  decease* 
And  as  to  my  ready  money,  securities  for  money, 
stock,  or  money  in  the  public  funds,  and  all  other  i^od  all  other 
my    personal    estate   and    effects   whatsoever  and  g"A°°*^ 
wheresoever,  not  hereinbefore  given  and  disposed  of, 
I  give  and  bequeath  the  same  unto  the  said  [trustees,^ 
their  executors,  admin istrators>  and  assigns,  upon 
the  trusts  following ;  (that  is  to  say,)  in  trust  there-  Upon  trust  to 
out  to  satisfy  and  pay  all  my  debts,  legacies,  funeral  p*^  legacies, 
and  testamentary  expenses,  and  from  and  after  pay- 
ment thereof  upon  trust,  &c.     I  constitute  and  ap« 
point  my  said  wife  guardian  of  all  my  said  children,  ultimately  for 
until  they  shall  attain  their  respective  ages  of  twenty-  *^®  brothen. 
one  years.     And  I  nominate  and  appoint  the  said 
limsMes^  executors  of  this  my  last  will  and  testa- 
ment.   And  I  do  hereby.  Sec,  [add  the  usual  indem* 
nity  and  receipt  clauses^  see  pp.  77,  68.]      And, 
lastly,  I  do  hereby  revoke  all  former  wills  by  me  at 
any  time  heretofore  made,  and  publish  and  declare 

*  As  to  ademption  of  legacies,  see  p.  694. 
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this  only  to  be  my  last  will  and  testament.    la  wit* 
nessi  &c> 

Short  Form  of  Will  of  Real  and  Personal  Eitaie 
directed  to  he  converted  into  money. 

This  is  the  last  will  and  testament  of  me»  A.  B., 
of  [appointment  ofexeciUorSt  p.  692,  directions 
as  to  payments  ofdehts^  p.  692,  bequest  of  legacies 
and  specifie  devises,  p.  693.] 

I  give,  devise,  and  bequeath,  unto  the  said 
all  and  singular  the  rest,  residue,  and  remainder,  of 
my  real  and  personal  estate,  of  what  nature  or  kind 
soever  not  hereinbefore  disposed  of,  whether  in  pos- 
session, reversion,-  or  remainder,  and  over  which  I 
have  any  power  of  disposition  or  appointaient,  with 
their  several  rights,  members,  and  appurtenances,  to 
hold  the  same  real  and  personal  estate  and  premises 
respectively,  unto  and  to  the  use  of  the  said 
their  heirs,  executors,  administrators,  and  assigns 
respectively,  according  to  the  several  and  respective 
natures  and  tenures  thereof  y  but  upon  and  for  the 
trusts,  intents,  and  purposes  following ;  (that  is  to 
say,)  as  to  the  freehold,  leasehold,  and  copyhold 
parts  thereof,  upon  trust,  [see  trusts  for  sale,  p.  54,] 
and  as  to  the  rest  and  residue  thereof,  upon  trust, 
[see  trust  for  conversion  of  personal  estate,  p,  54.] 
And  I  do  hereby  declare  and  direct,  that  the  trustees 
or  trustee,  for  the  time  being,  of  this  my  will,  shall 
and  do  stand  possessed  of,  and  interested  in,  the 
moneys  to  arise  from  such  sales,  calling  in,  and  con- 
version of  my  said  residuary,  real,  and  personal  es- 
tate, as  hereinbefore  directed,  Upon  trust  that  they, 
the  said  trustees  or  trustee,  for  the  time  being, 
of  this  my  will,  shall  and  do  lay  out  and  invest  the 
same,  [see  trust  for  investment^  p.  54.]  And  I  do 
hereby  will  and  direct,  that  the  said  Itrustees,^  or  other 
the  trustees  or  trustee,  for  the  time  being,  of  this  my 
will,  shall  stand  possessed  of,  and  interested  io,  the 
said  trust  moneys,  and  the  stocks,  funds,  and  securi- 
ties wherein,  or  upon  which  the  same  may  from  time 
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to  time  be  invested,  and  the  intereBt,  dividends,  and 
annual  produce  thereof,  upon,  and  for  the  trusts, 
intents,  and  purposes,  hereinafter  mentioned ;  (that 
is  to  say,)  upon  trust,  \foTthe  different  trusU^  see  pp. 
54,  632,  and  644.  If  any  of  the  trusts  shoiUd  be 
for  children  under  agcy  it  is  usual  ta  insert  powers 
of  enhancement  and  maintenance^  see  pp.  62  and 
634.]  [Add  power  for  trustees  to  give  receipts^p.  57, 
and  to  vary  securities^  p.  61,  to  compound  deotSy  p, 
71,  devise  of  trust  andmortgageestateSf p.  695,  powers 
to  appoint  new  trustees^  p,  70,  and  the  indemnity 
c/ofwe.]  And,  lastly,  I  do  hereby  revoke  all  former 
and  other  wills  by  me  at  any  time  heretofore  made,, 
and  I  publish  and  declare  this  only  to  be  my  last 
will  and  testament.    In  witness,  &c. 

Codicil  (0  a  WUL 
Whereas  I,  A.  B^  of,  &c.,  have  made  and  duly  Beference  to 
executed  my  last  will  and  testament  in   writing,  ^"  ^^"* 
bearing  date,  &c«,  now  I  do  hereby  declare  this  pre- 
sent writing  to  be  a  codicil  to  my  said  will,  and  I    ^ 
direct  the  same  to  be  annexed  thereto,  and  taken  as 
part  thereof.    I  do  hereby  give  and  bequeath  [state 
any  fresh  bequests.']     And  whereas  I  have  by  my  secitaiof  the 
said  will  given  and  bequeathed  unto,  &g.,  [stating  bequests  in 
the  legacy  given  by  the  will;]  now  I  do  hereby  re-  Rer^tionof 
voke  the  said  legacy  so  given  to  the  said,  &c.,  and  I  the  bequest. 
give  to  the  said,  &c,  the  sum  of,  &c.,  only ;  [and  so 
on^  setting  forth  the  fresh  legacies,  and  revohing 
other  bequests   in   the  willy   as  the  testator   may 
deem  proper.']     And  I  do  hereby  ratify  and  confirm  Co^mation 

•J        -n    •  /  i.       i«  xu     of  will. 

my  said  will  in  every  respect,  except  where  the 
same  is  hereby  revoked  and  altered  as  aforesaid.  In 
witness  whereof,  I,  the  said  A.  B.,  have  to  this  codi- 
cil set  my  Hand  and  seal  this,  &c. 

*  OBSERVATIONS  ON  WILLS.. 

The  recent  statute  for  the  amendment  of  the  laws 
with  respect  to  willsi  an  abstract  of  which  is  given 
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in  a  previous  page,*  has  removed  all  distinctioDs 
between  wills  of  real  and  personal  estate,  and  has 
appointed  one  uniform  mode  of  execution  of  every 
testamentary  disposition,  whether  operating  as  a  will 
at  common  law,  or  as  an  appointment  in  execution 
of  a  power,  and  that  without  r^ard  to  any  particu- 
lar mode  of  execution  which  the  power  may  require ; 
and  now  every  will  or  codicil — certain  wills  of  sol- 
diers and  mariners  in  actual  service  only  excepted — 
must  be  signed  at  the  foot  or  end  thereof  either  by 
the  testator,  or  some  other  person  in  his  presence, 
and  by  his  direction ;  and  such  signature  must  be 
made  or  acknowledged  by  the  testator  in  the  pre- 
sence of  two  or  more  witnesses,  present  at  tbe  same 
time,  who  must  subscribe  the  will  in  the  presence  of 
the  testator. 

No  particular  form  of  attestation  is  required  by 
the  act,  but  it  will  still  be  advisable  to  adhere  to 
those  forms  which  were  formerly  used,  in  which  the 
compliance  with  the  requisitions  of  the  statute  is 
stated.  It  will  be  observed,  that  neither  publication 
nor  sealing  are  now  necessar3\ 

By  the  14th  section  of  the  act,  it  is  provided,  that 
a  will  shall  not  be  invalid  on  the  ground  of  any  in- 
competency in  the  attesting  witnesses  to  prove  its 
execution.  Executors-creditors,  even  if  the  will  con- 
tains a  charge  for  the  payment  of  their  debts,  and 
legatees,  are  made  competent  witnesses  to  a  will;  but 
all  legacies,  devises,  or  appointments  to  attesting 
witnesses,  their  husbands  or  wives,  are  declared  to  be 
void  so  far  as  respects  them,  or  any  person  claiming 
through  them,  and  this  rule  would  apply  even 
though  there  were  two  other  competent  witnesses. 

It  would  not  be  judicious  for  a  legatee  under  a 
i^rill  to  attest  a  codicil  to  it ;  but  it  is  apprehended 
that  if  the  codicil  did  not  affect  his  legacy,  his  right 
to  it  would  not  be  forfeited,  and  there  is  room  to 
contend,  that  even  if  the  legacy  under  the  will  were 

•  P.  180. 
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increased  by  a  codicil  attested  by  the  legatee,  he 
would  be  deprived  only  of  the  increased  benefit  in- 
tended for  him  by  such  codicil.  If,  however,  the 
codicil  revoked  the  legacy  given  by  the  will,  and 
substituted  another  in  its  stead,  the  legatee  would 
lose  all  benefit  under  both  the  will  and  codicil ;  for 
though  he  could  not  take  that  given  him  by  the 
codicil  which  he  attested,  such  codicil  would,  not- 
withstanding, be  a  valid  revocation  of  the  previons 
gift.  If  the  effect  of  a  codicil  should  be  to  increase 
the  amount  of  the  residue,  by  revoking  or  diminish- 
ing any  legacies  given  by  the  will,  a  legatee  of  such 
residue  would,  it  would  appear,  by  attesting  such 
codicil,  be  precluded  from  claiming  any  benefit 
which  might  otherwise  accrue  to  him  under  its  pro- 
visions. Indeed,  in  so  many  ways  might  the  rights 
of  a  legatee,  under  a  will,  be  affected  by  the  provi- 
sions of  a  codicil,  that  it  may  be  laid  down  as  a  uni- 
versal rule,  that  no  one  at,  all  interested  under  a  will 
or  codicil  should  attest  any  subsequent  testamentary 
document. 

The  power  of  disposing  of  real  estates  by  will  ha» 
never  yet  been  intrusted  by  the  law  of  this  country 
to  infants;  but  formerly  females  of  twelve,  and 
males  of  fourteen  years  of  age,  could  make  valid 
wills  of  their  personal  property.  That  power  has 
been  taken  away  by  the  recent  wills  act ;  and  real 
and  personal  estate  are  put  on  the  same  footing  by 
the  7th  section  of  the  act,  which  has  declared  that  no 
will  made  by  any  person  under  the  age  of  twenty- 
one  shall  be  valid. 

The  above  mentioned  act  has,  on  the  other  hand, 
assimilated  the  law  applicable  to  dispositions  by  will 
of  real  estate  to  that  of  personalty,  in  a  very  import- 
ant point,  by  dispensing  with  the  necessity  of  those 
words  of  limitation  in  the  devise  of  estates  of  in- 
heritance, which  would  be  essential  in  a  deed,  and 
by  declaring  that  a  simple  devise,  without  any  words 
of  limitation,  shall  be  construed  to  pass  the  fee-sim- 
ple, or  other  the  whole  estate  or  interest  which  the 
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testator  had  power  to  dispose  of  by  wilU  unless  a 
contrary  intention  shall  appear  by  such  MrilU 

This  enactment*  though  most  beneficial  as  having 
a  tendency  to  prevent  many  questions  which  former- 
ly arose  on  the  construction  of  wills,  is  not  intended 
to  supersede  the  use  of  that  language  which  is  ap- 
propriate to  limitations  by  deed ;  and  a  good  drafts- 
man will  make  it  as  much  his  care  as  ever  to  re- 
move all  doubt  as  to  the  intention  of  a  testator,  by 
the  use  of  that  language  which  he  would  use  in  set- 
tling (woperty  by  deed. 

A  testamentary  appointment,  executed  since  1837) 
will  be  invalid  if  not  executed  according  to  the  di- 
rections of  the  act  of  1st  Victoria^  and  it  is  quite 
immaterial  whether  the  requisitions  which  the  power 
may  contain  in  that  respect  are  complied  with  or 
not,  the  validity  of  appointments  by  will  being  now 
perfectly  independent  of  such  requisitions. 

A  will  formerly  operated  only  on  such  real  estate 
as  the  testator  had  at  the  time  of  its  execution  ;  but 
as  the  24th  section  of  the  1st  Victoria  has  enacted, 
that  everv  will  shall  take  effect  as  if  it  had  been 
executed  immediately  before  the  death  of  the  testa- 
tor, unless  a  contrary  intention  shall  appear  by  the 
will,  real  estates  purchased  after  the  date  of  the  will 
would  now  beloUg  to  the  residuary  devisee,  and  not 
to  the  heir-at-law,  if  the  language  of  the  devise  were 
sufiiciently  extensive  to  comprise  them. 

The  operation  of  a  will  is  also  considerably  ex- 
tended by  the  26th  and  27th  sections  of  the  act  un- 
der which  copyhold  and  leasehold  estates,  and  any 
real  estate  over  which  the  testator  has  only  a  general 
power  of  appointment,  will  now  pass  under  a  general 
devise,  or  a  devise  of  land  under  a  description  suffi- 
ciently comprehensive  to  include  it. 

An  alteration  in  a  will,  whether  by  addition  or 
obliteration,  will  be  inoperative,  except  so  far  as  the 
words  or  effect  of  the  will  shall  not  be  apparent,  un- 
less executed  as  the  will  itself;  and  thb  may  be  done 
either  near  to  the  alteration,  or  at  the  foot  or  end 
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ofy  or  opposite  to,  a  memorandum  written  on  some 
part  of  the  will*referring  to  such  alteration. 

A  will;  when  once  revoked,  can  now  only  be  re- 
vived by  re-execution,  or  a  codicil  showing  an  in- 
tention to  revive  it ;  but  a  revival  of  a  will  operates 
only  as  a  reversal  of  the  act  of  revocation,  and  there- 
fore only  restores  it  to  the  state  in  which  it  was  at 
the  time  of  the  revocation,  unless  an  intention  to 
the  contrary  shall  be  shown;  and,  consequently, 
if  a  legacy  originally  given  by  a  revoked  will 
had  been  previously  revoked  by  a  distinct  act,  a  re- 
vival of  the  will  would  not  of  itself  revive  such  le- 
gacy/ 

Marriage,  either  of  a  man  or  woman,  is,  ipsofaciOf 
a  revocation  of  any  will  previously  made,  unless  it 
should  be  an  appointment  of  real  or  personal  estate, 
which  would  not,  in  default  of  such  appointment  by 
the  testator,  pass  to  his  representatives ;  but  no  will 
or  codicil  shall  be  otherwise  revoked,  except  by 
another  will  or  codicil,  or  some  writing  executed  as 
a  will,  ''"or  by  the  burning,  tearing,  or  otherwise 
destroying  the  same  by  the  testator,  or  by  some 
person  in  his  presence^  and  by  his  direction,  with  the 
intention  of  revoking  the  same." 

A  legacy  even  of  a  debt  to  the  debtor  lapses  by 
the  death  of  the  legatee  in  the  testator's  lifetime, 
even  though  the  legacy  should  be  given  to  the 
legatee,  his  executors,  administrators,  and  assigns ; 
and  such  rule  equally  applies  to  a  devise  of  real  es- 
tate, though  words  of  limitation  are  added/  But  if 
a  testator  desires  to  benefit  the  legatee,  even  though 
he  should  die  in  his  own  lifetime,  he  may  carry  out 
his  intention  by  expressly  substituting  his  issue,  re- 
presentatives, &C'9  and  directing,  that,  in  the  event 
of  the  principal  legatee  dying  in  his  lifetime,  such 


'  Elliot  V.  Davenport,  1  P.  Wms.  «3 ;  Shuttleworth  r. 
Greaves,  4  M.  and  Cr.  35. 
"  Goodright  v,  Wright,  1  P.  Wms.  397. 
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substituted  legatee  or  devisee  shall  be  entitled  to  the 
benefit  intended  for  him.* 

An  exception  to  the  rule,  with  reference  to  the 
lapse  of  legacies,  has  been  introduced  by  the  recent 
act,  in  favour  of  the  issue  of  the  testator ;  and  now, 
in  cases  where  an  interest  in  real  or  personal  estate 
is  given  to  any  issue  of  the  testator,  such  interest,  if 
not  determinable  with  the  life  of  the  legatee  or  de- 
visee, shall  not  lapse  by  his  death  in  the  testatoi's 
lifetime,  if  such  legatee  shall  leave  any  issue  living 
at  the  testator's  decease ;  in  which  case,  such  devise 
or  bequest  shall  take  effect  as  if  the  legatee  had 
died  immediately  after  the  testator,  unless  a  con- 
trary intention  shall  appear  by  the  will. 

A  similar  exception  has  been  made  in  favour  of 
devisees  in  tail,  whose  devises  shall  not  fail,  by  their 
death,  in  the  testator^s  lifetime,  if  they  leave  issue  in- 
heritable under  the  entail,  living  at  the  testator's  de- 
cease, unless  a  contrary  intention  shall  appear  by  the 
wilt. 

When  the  payment  of  a  legacy  is  to  be  post- 
poned till  some  definite  period  after  the  testator's 
decease,  great  care  should  be  taken  to  express  clearly 
whether  it  is  his  intention  that  the  legacy  should  be 
vested  from  the  time  of  his  decease,  or  that  the  right 
to  it  should  depend  upon  the  circumstance  of  the 
legatee  being  alive  at  the  period  mentioned  for  pay- 
ment. An  express  declaration  that  the  legacy  shall  be 
a  vested  interest,  notwithstanding  the  postponement 
of  payment,  or  that  the  title  of  the  legatee  shall  de- 
pend upon  his  attaining  the  particular  age,  or  being 
alive  at  the  particular  period,  according  to  the  wishes 
of  the  testator,  is  the  safest  course  to  adopt,  and  will 
prevent  any  questions  on  the  subject. 

Where  there  is  no  direct  gift  to  the  legatee,  but  a 
direction  for  payment  at  a  particular  period,  as,  for  in- 
stance, the  death  of  a  tenant  for  life,  the  attainment  by 

'  Elliot  V,  Davenport,  1  P.  Wms.  83  ;  Vaux  v.  Hender- 
son. 1  J.  and  W.  388. 


WILLS.  715 

ibe  legatee  of  a  particular  age,  or  the  period  when  the 
youngest  of  a  class  of  legatees  shall  attain  a  certain 
SLgCy  such  a  direction  has  been  considered  a  sufHcient 
indication  of  the  intention  of  the  testator,  that  the 
legatee's  title  is  to  depend  upon  his  living  to  such 
period ;  and,  consequently,  in  such  cases  his  repre- 
sentatives would  not  be  entitled,  if  he  should  die  be- 
fore attaining  such  period.** 

Where  the  testator  attaches  words  of  condition  to 
a  gifl  of  a  legacy,  of  which  the  payment  is  post- 
poned, the  legatee  has  not  a  vested  interest  till  the 
arrival  of  such  period.  It  is  sometimes  difficult  to  as- 
certain whether  the  language  used  by  a  testator  in- 
dicates an  intention  to  make  the  legacy  conditional, 
or  simply  to  postpone  the  payment.  I'he  leaning  of 
the  courts,  however,  is  in  favour  of  vesting ;  and 
they  will,  as  far  as  the  intention  of  the  testator  is 
not  opposed  to  such  a  construction,  so  construe  a 
will  as  to  give  vested  interests  as  early  as  possible. 
The  following  words  have  been  considered  words  of 
condition,  indicating  an  intention  to  suspend  the 
vesting,  as  well  as  the  payment,  ^* provided  he  at- 
tains,' or  "  if  he  attains^'  some  particular  age,  "  at 
such  time  as  the  sale  shotUd  be  completed,  in  case 
they  should  he  then  livingr^  Such  language  ought 
never,  therefore,  to  be  used,  unless  it  is  intended  to 
benefit  the  legatee,  only  on  such  an  event. 

A  few  only  of  the  most  important  alterations  re- 
cently made  in  the  law  of  wills  have  been  noticed 
above  ;  and  the  reader's  attention  is  therefore  directed 
to  a  fuller  statement  of  the  recent  act  given  in  a 
preceding  page  previously  referred  to. 

A  copy  of  a  paper,  which  was  extensively  circu- 
lated by  government  at  the  time  the  recent  wills 
act  passed,  is  given  below,  as  containing  a  concise  re- 
ference to  some  of  the  principal  alterations  effected 
by  that  act. 

*  Batsford  r.  Kebell,  3  Ves.  363 ;  Sansbury  r.  Read, 
12  Ves.  75  ;  Watson  v.  Hayes,  9  L.  J.  N.  S.  Ch.  49. 
'^  Elwin  t;.  Elwin,  8  Ves.  546. 


716  WILLS. 

J^  principal  Regulations  contained  in  the  Act 
(^Ist  Victoria,  c.  2Q)for  Amending' the  Laxoswith 
respect  to  Wills^  which  took  effect  on  the  1st  day 
of  January  1838. 

No  will  made  by  ^ny  person  under  tlie  age  of 
twenty-one  years  will  be  valid. — Sect.  7. 

Tbe  new  statute  does  not  alter  the  law  as  to  the 
wills  of  married  women. — Sect.  8. 

The  Regulations  to  be  observed  in  making  a  will 
or  codicil  are  as  follows: — 

1 .  The  will  or  codicil  must  be  signed  at  the  foot 
or  end  thereof  by  the  testator. 

2.  If  he  does  not  sign,  it  must  be  signed  by 
some  other  person  in  his  presence,  and  by  his 
direction. 

3.  The  signature  must  be  made  or  acknowledged 
by  the  testator,  in  the  presence  of  two  or 
more  witnesses  present  at  the  same  time. 

4.  The  witnesses  must  attest  and  subscribe  the 
will  or  codicil  in  the  presence  of  the  testator. 
— Sect.  9. 

Appointments  by  will,  under  a  power,  are  made 
subject  to  the  above  mentioned  regulations. — Sect. 
10. 

The  testator's  marriage  is  a  revocation  of  this  will, 
(excepting  in  certain  cases  of  exercise  of  powers.) — 
Sect.  18. 

The  revocation  of  a  will  or  codicil  may  be  by  any 
one  of  the  following  means : — 

i.  By  a  will  or  codicil  executed  in  the  manner 
above  mentioned. 

2.  By  a  writing  declaring  the  intent  to  revoke, 
and  executed  as  a  will. 

3.  By  burning,  tearing,  or  destroying  of  the  will 
by  the  testator,  with  intent  to  revoke,  or  by 
some  person  in  his  presence,  and  by  his  di- 
rection.— Sect.  20. 

Alterations  made  in  wills  must  be  executed  in  like 
manner  as  wiUs. 
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N.B. — The  signature  of  the  testator,  and  sub- 
scription of  witnesses,  may  be  made  in  the 
margin,  or  opposite,  or  near  to,  the  alteration, 
or  at  the  end  of  a  memorandum,  on  the  will, 
referring  to  the  alteration. — Sect.  21. 
Residuary  devises  in  wills  will  include  (unless  a 
contrary  intention  appear  in  the  will)  estates  com- 
prised in  lapsed  or  void  devises. — Sect.  25. 
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Abstracts  of  Title — observations  on  the  preparation  of,  1 17»  118,  120. 
Should  be  prepared  before  a  sale,  117.      The  commencement  of, 
118.       Description  of  premises  in,  120.      Of  a  will,  121.      Of  an 
administration,  ib»    Act  of  parliament,  ib.     Exchange,  ib»    Award, 
ib.    Decree,  122.     Attorney's  duty,  as  to  perusal  of,  ib.    On  taking 
counsel's  opinion  on,  ib.     Attorney  stating  the  effect,  and  not  the 
language  of  an  instrument  in  abstract,  is  responsible,  t6.     Stating 
contingent  remainders,  126  n.     Forms,  of  abstract  of  lease  and  re- 
lease, 123.     Settlement,  124.     Will,  125.     Codicil,  12a     Court 
rolls,  t6. 
Accounts — agents  are  bound   to    account  immediately   for    money 
received,  131  n.     Agent  bound  by  receipts  stated  in  accounts,  133. 
Right  to  appropriate  payments  to  any  particular  account,  t6.     On 
opening   accounts  between   attorney  and  client,    134.     Forms,  of 
undertaking  to  keep   and  render  accounts,   131.      Allowance  of 
account,  132. 
Acknowledgment  of  Deeds  by  Married  Women — abstract  of  statute 

relating  to,  164.     Forms,  and  notes  on,  186. 
Actions — attorney  should  obtain  a  written  authority  to  commence  or 
defend  an  action,  135.      Act  for  limitation  of,  169.     Forms,  of  re- 
tainer to  sue,  135.     To  defend,  ib.      Demand  of  warrant  from  a 
gaoler,  137.       A  constable,  ib.      Notice  of,  against  a  justice,  517. 
Excise-officer,  518.     See  Attorney. 
Administrator — time  runs  against,  from  intestate's  death,  171.      Of 
attorney  not  liable  to  costs  of  taxation,  304.      Not  protector  of  a 
settlement,  594. 
Advowson — right  to  recover,  how  barred,  174.     Devise  of,  185. 
Ajfi'daoit — voluntary  affidavits  prohibit?d,  671.    Statutory  declarations 
substituted   in  lieu    thereof,  ib.     Forms,  in  justification  of  bail, 
329.      Of  the  execution  of  power  of  attorney,  578,  586.      Of  debt 
to  be  annexed  to  ditto,  579.     Of  the  execution  of  a  cognovit,  333  n. 
Of  articles  of  clerkship,  29a 
yj^en^s— see  Accounts.     Duty,  as  to  principal's  money  in  his  hands, 
132.     Of  attorney,  right  of  lien  of,  302.     Attorney  and  agent,  300. 
Agreements — by  protector  for  withholding  consent,  void,  157.    Obser- 
vations on  agreements  for  purchase,  202.      For  leases,  215.      On 
specific   performance  of,  for  purchase   of  choses   in   action,   289. 
Difference  between  those  under  and  not  under  seal,  195  n.      Sig- 
nature of,  by  agent,  200.     Bind  executors,  though  not  named,  196 
71.     As  to  costs  between  attorney  and  client,  304.     In  restraint  of 
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trader  549  n.  jpomu/for  an  exchange,  190.  For  the  purdiase  of 
a  freehold  esUte,  193.  Of  a  copyhold,  195.  Leaseholds,  196. 
Ditto,  with  a  stipulation  as  to  fixtures,  1 98.  Of  variations  in  purchase 
agreements,  200.  For  the  lease  of  a  house,  206w  For  lod^i^ 
209.  For  purchasing  at  a  valuation,  201.  For  letting  a  farm,  209. 
For  letting  premises  for  a  short  term,  211.  For  lease  of  a  house, 
under  conditions  of  sale,  214.  For  building  a  house,  217.  Fonns 
for  letting  a  field  for  building,  218.  Between  a  master  and  derik, 
220.  •  A  master  and  servant,  222.  To  procure  the  execution  dT 
deeds,  223.  To  execute  assignment  of  leaseholds  as  a  collateral 
security,  224w  To  bear  equal  shares  in  a  law  suit,  225.  For  com- 
promising a  law  suit,  and  relinquishing  a  claim  to  estates,  226.  Fcr 
reference,  227.  Of  a  chancery  suit,  228.  For  a  lease,  421.  Be- 
tween a  tradesman  and  clerk,  for  the  latter  to  conduct  the  trade, 
546.  Between  a  trader  and  retiring  partner,  fpr  purchase  of  house 
and  stock  in  trade,  548.  In  a  settlement  for  barring  of  dower,  639. 
Between  landlord  and  tenant,  as  to  distress,  399. 

Alienation — observations  on  restraint  upon,  648.  Form  of  limitation 
over  upon,  643,  696.  ^ 

Annuity — may  be  made  determinable  on  bankruptcy,  696.  Stamps 
on  grants,  and  assignments  of,  654.  JFbrms,  of  bequest  of  annuity, 
695.  Proviso  for  determination  of,  696.  Of  covenant  to  pay,  in 
a  settlement,. 637.     Of  condition,  in  an  annuity  bond,  322. 

Answers  in  Chancery — observations  on  instructions  for,  230.  Mode 
of  taking,  232.     Form  of  oath  to,  i6.     Conclusion  of,  23a 

Appoimtnunts — attestation  of,  4.  Operative  words  in,  38.  Execu- 
tion of,  by  will,  182,  712.  General  devise  operates  as  an  appoint- 
ment by  will,  184,  712.  When  testamentary  appointments  revoked 
by  marriage,  183,  7 13.  Fonns,  of  by  feme  covert,  of  stock,  234w  Of 
a  guardian,  by  infant,  236,  237.  Ditto,  by  a  &ther,  23a  Of  a 
chaplain,  ib.  Of  a  parish  clerk,  239.  Of  a  gamekeeper,  240.  Of 
receiver,  by  a  mortgagor,  241.  With  release,  356.  By  way  of 
mortgage,  449.     Of  further  charge,  455.     By  will,  699. 

Apportionment — of  rents  and  stated  payments,  141,  431. 

Appraisrment^^orms,  on  a  distress,  400.    Appraiser's  oath,  399. 

Apprenticeship — observations  on,  250,  24^  n.  Stamps  on,  654. 
PormSf  of  indenture  of  apprenticeship,  245,  247.  Assignment  of, 
249. 

Arrest — act  for  its  abolition  on  mesne  process,  145.  Defendant 
about  to  abscond  may  be  arrested,  i6.  Unrealized  securities  to  ly 
relinquished  on,  148. 

Articled  Clerk — a  graduate  of  one  of  the  universities  need  serve  only 
three  years,  299.  May  serve  last  year  with  a  Ixarrister,  or  special 
pleader,  or  his  master's  agent,  ib.  Suggestions  on  the  proper  age  to 
bearticled,  i6.  n.  Are  not  apprentices,  300.  l^orms,  of  articles  of  clerk- 
ship, 293.    Assignment  of  do.,  206.    Of  affidavit  of  execution  of,  298. 

Assignen — of  a  lease  must  indemnify  assignor  against  the  rent  and  co- 
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▼enantSy  15.  Except  assignees  of  bankrupts,  t5*  Of  insolTent, 
estate  Tests  by  the  appointment,  149.  Of  attorney  not  liableto  costs 
of  taxation,  304.  Of  mortgage,  precautions  to  be  taken  by,  463. 
Not  entitled  to  be  protector  of  a  settlement,  155,  596.  Exception  to 
the  rule,  156,  593.  Form  of  conveyance  by  assignees  of  bankrupt, 
381. 

Assignment — of  terms,  observations  on,  257.  Of  apprentices,  obser- 
vations on,  251.  Of  leaseholds,  16,  262.  Of  choses  in  action, 
284.  Of  mortgages,  463.  Operates  as  a  surrender,  when,  675. 
Defective  surrender  may  operate  as,  ib»  Operative  words  in,  38. 
Forms,  of  recital  of  assignment  of  a  term,  24,  28.  Of  goods,  27. 
Of  mortgagn,  31.  Diverse  assignments,  32.  Of  apprentice,  249. 
Of  attendant  terms,  253.  By  indorsement,  255.  Of  several  terms, 
ib.  Of  leaseholds,  260.  Of  a  debt,  262.  Of  a  bond,  266,  271. 
And  warrant  of  attorney,  268.  Of  a  judgment,  269.  Of  dividends 
in  bankraptcy,  272.  Ditto,  to  an  attorney  to  secure  costs,  273.  Of 
stock  bequeathed  by  will,  276.  Of  a  legacy,  280.  Of  a  covenant, 
281.  Of  insuranceon  a  life,  282.  Against  6re,  28a  Of  articles 
of  clerkship,  296.  Of  a  mortgage,  439.  Where  a  further  advance  is 
made,  ib»  When  mortgage  for  a  term  changed  into  a  mortgage  in 
fee,  441. 

^ftesto^ion-^importance  of,  4.  Observations  on  solicitors  attesting 
deeds,  5.  Of  a  will,  710,  182.  Gifts  to  attesting  witness  of, 
are  void,  182,  710.  Ditto,  as  to  their  wives  or  husbands,  ib* 
Of  warrants  of  attorney,  686.  Forms,  of  a  will,  115,  699.  Of 
a  deed,  1 15.  Of  a  warrant  of  attorney,  681.  Of  a  bill  of  sale, 
317. 

Attorney — observations  on  their  attestation  of  deeds,  5.  Must  attest 
warrants  of  attorney,  146,  686.  Duty  before  a  sale  of  real  proper- 
ty, 117.  As  to  preparation  of  abstract  to  lay  before  counsel,  122. 
As  to  money  of  others  in  his  custody,  132.  As  to  taking  a  written 
authority  to  commence  or  defend  an  action,  135,  136.  His  right  as 
to  withdrawing  from  the  conduct  of  a  suit  or  defence,  136.  Effect  on 
their  right  of  lien  by  doing  so,  302.  Cannot  take  security  for  future 
costs,  273  n.  How  far  bound  by  acts  of  their  agents,  300.  Lien 
for  their  costs,  observations  on,  ib*  Admitted  in  one  court  may 
practise  in  others,  304.  Taxation  of  their  bills,  t6.  Costs  of 
chargeable  only  against  the  attorney  personally,  t6.  What  profes- 
sional communications  they  may  not  disclose,  307.  Forms,  of  un- 
dertaking to  pay  his  bill,  138*  Articles  of  partnership  between, 
550.  Retainer  of,  to  sue  or  defend,  135.  See  Articled  Clerk  ; 
Powers  of  Attorney  ;   Warrants  of  Attorney  ;  Actions* 

Attornment — forms  of,  291. 

uiioartfs— submission  to,  not  revocable  when  made  a  rule  of  court,  338. 
Death  of  either  party,  determines  arbitrator's  power,  t6.  Observa- 
tions on,  314, 327.  Forms,  of  condition  of  arbitration  bond,  324. 
As  to  appointment  of  arbitrator,  925.     As  to  appointment  of  umpire^ 

2h 
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325,  326.     As  to  enlngement  of  time^  326.     By  aibitrator,  311. 
By  umpiic^  313.     Of  agraemant  to  rafier,  227. 

JBaU — mode  of  taking,  329.  Plaintiff  may  sue  tbem,  288.  Fcfwu,  of 
bail  bond,  328.     Affidavits  of  justification  of,  329,  330. 

Bankruptcf — trader  not  paying  or  securing  a  debt  aAer  filing  sffida- 
▼it  of  debt,  is  guilty  of  an  act  of  bankruptcy,  146.  Of  lessee,  effect 
of,  431.  Of  a  partner,  is  dissolution  of  partnership,  572.  Effect 
of,  on  judgments,  688^  690.  ForwUf  of  provision  against,  in  a  settle- 
ment, 647.  In  a  will,  696.  Of  gift  over  upon,  64a  Of  protest 
of  bills  in  cases  of,  491,  493. 

Bankrupts — dealings  with,  142.  Conveyance  by,  and  purchases  firom, 
before  issue  of  fiat,  169.  Suggestions  as  to  settlements,  oo  msr- 
riage  of  persons  liable  to  become,  647. 

Bargain  and  iSai!e— stamps  on,  655.  Operative  words  in,  38. 
Consideration  essential  to,  2.  Fomut  of  lease  for  a  year,  352.  Of 
reference  to  in  a  release,  38.     Enrolled,  364. 

Base  /ee— definition  of,  in  fines  and  recoveries  act,  151.  How  con- 
verted into  a  fee.simple,  154w  Shall  not  merge,  if  arisen  firom  sn 
estate  tail,  157,  676.     In  other  cases  will  merge,  677. 

Bill  of  Exchange — ^forms  of  protest  of,  490-494.  May  ba  taken  in 
execution,  147. 

Bill  of  Sale^-^poueanon  of  goods  should  in  general  accompany  it,  317. 
Forms,  of  goods,  316.     Of  a  ship,  504. 

Bonds'^may  be  taken  in  execution,  147.  Observations  on  arbitra- 
tion bonds,  327.  Postrobit  bonds,  323.  Forms,  of  assignments  of, 
266,  268,  270.  Money  bonds,  318.  To  bankers,  320.  Mort- 
gage  bond,  321.  From  purchaser  of  equity  of  redemption  to  in- 
demnify mortgagor,  t6.  Annuity  bond,  322.  Post-obit,  323i 
Arbitration,  324.  Bail,  32a  Condition  of  a  bottomry  bond,  502. 
Respondentia,  503. 

Boundaries — of  church  property,  act  for  ascertaining,  142. 

CertiJicates-~forms,  of  road  being  in  repair,  525  n.  Of  forms  having 
been  complied  with,  preparatory  to  the  sale  of  parish  property, 
538.  By  magistrate,  of  execution  of  a  power  of  attorney,  579  a. 
See  Notarial  Forms* 

Chaplain — must  be  appointed  by  deed,  238.  Form  of  appointment,  i& 

CAor^e— >purcfaasera  of  property  subject  to,  must  indemnify  vendor,  15^ 
On  land,  barred  after  20  years,  174.  Observations  on  further  charge^ 
465. 

CAar^er-Porfy— forms  of,  494-498b  Protest  for  breach  of,  486. 
For  not  executing,  490. 

Chose  in  Jetton— -definition  of,  284b  Not  assignable  at  law,  13, 
285.  Exception  to  rule,  288.  May  be  assigned  in  equity,  13^  285^ 
Liabilities  of  assignees  of,  13,  286.  Observations  on  assignments 
of,  284w     Stamps  on  assignments  of,  285.     Suggestions  to  pnrcba- 
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sera  of,  286, 287.     Of  wife,  husband's  power  over,  288.     On  speci- 
fic performance  of  agreements  for  the  purchase  of,  289.     Liable  to 
be  taken  in  execution,  147,  290.     Forms,  of  assignment  of,  262. 
Mortgage  of,  454. 
CAiircA— act  for  ascertaining  boundaries  of  church  lands,  142.     Form 

of  grant  of  a  seat  in,  362.     Observations  on,  363  n. 
Churchwardens — power  over  parish  property,  528.     Are  a  co  f  ora- 
tion, as  to,  ib. 
Clerk  of  a  PortsA— on  the  right  to  appoint  and  remove,  239.     Form 

of  appointment  of,  ib.  ^ 

Cognovits — must  be  attested  by  debtor's  own  attorney,    146,  332. 
Defeasance   on  should  be  written  on  same  paper,  689.     FormSf 
332.   Of  affidavit  of  execution  of,  333.    See  Warrants  of  Attorney. 
Common,  Right  q/-— what  length  of  user  gives  a  title  to,  177. 
Conditions  of  Sale^forms  of,  335.       Of  copyholds,  34^.     Lease- 
holds, 343.     Timber,   349.     For  a  lease,  421.     Parish  property, 
539.     See  Agreements. 
Contingent  Interests — may  be  devised,  181.      May  be  conveyed  in 
equity,  362.      Do  not  prevent  a  merger,  677.      Will  be  destroyed 
by  merger  of  particular  estate,  ib. 
Continual  C/atm— rights  are  not  preserved  by,  172. 
Conveyance — observations  on,  389.    Parties  in,  10.   Recitals  in,  1 1, 1 6. 
Description  of  premises  in,  13.     Proper  covenants  in,  14.    Costs  of 
preparation  and  execution  of,  205.     Of  perusal  of,  605.    Stamps  on, 
657.  Forms,  of  lease  and  release,  352, 354.  Appointment  and  release, 
356.     Feoffment,  358.     Deed  of  gift,  360.     Of  furniture,  ib.     Of 
a  reversion  or  remainder,  361.     Of  a  pew,  362.     Bargain  and  sale 
enrolled,  364.      Exchange,  365.      By  mortgagor  and  mortgagee, 
368.      By  trustees  for  sale,  369.      By  trustees  and  heir,  370. 
Tenant  for  life  and  remainder-man,  371.    Remainder-man  to  tenant 
for  life,  372.     From  husband  and  wife,  373.    With  mortgage,  374. 
From  devisee,  annuitant,  and  legatee,  377.      By  tenant  for  life  to 
reversioner,  380.      By  assignees  of  a  bankrupt,  381.      To  bar  an 
entail,  384.      Of  equity  of  redemption,  382.      Of  copyholds,  386. 
Of  leaseholds  for  lives,  388.       Of  parish  property,  541 ;   if  copy- 
hold, 544.     Of  real  estate,  on  trusts  for  sale,  preparatory  to  mar- 
riage, 640.     See  Assignment ;  Release ;  Reconveyance  ;  and  Sur- 
render. 
Coparcener— j^^ssiOB    of  one,   not  the  possession  of   the  other, 

172. 
Copyholds — may  be  devised,  though  testator  not  admitted,  181. 
Though  no  custom  for  doing  so,  ib.  Extracts  of  wills  of,  are  to 
be  entered  on  the  rolls,  ib.  Included  in  general  devise,  184,  712. 
Purchaser  of,  must  bear  expense  of  surrender  and  admission,  196, 
205.  Observations  on  abstract  of  title  to,  118.  Observations  on 
conveyance  of,  under  bankruptcy,  381.  Suggestions,  as  to  the  mort- 
gage of,  459.     On  discharge  of  mortgage  of,  607.      Forms,  of 
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•bttr«ct  of  titlt  to^  188.      Cofcnuit  to  soneDdery  386.      Mortgnge 
on434w 
Cof<t— Attorney  csnnot  take  aecuritj  for  ftitnre  costs,  273.     Obserra- 
tions  on  attorney's  lien  for,  300.     Costs  of  admission  to  copyholds, 
on  a  purchase,  196,  205.     Of  taxation  of  bills,  304.     Of  deoniner 
to  examination,  falls  on  witness,  if  oremiled,  305.     Of  making  oat 
a  title^  203.      Of  examining  abstract,  204.      Of  conveyance,  205. 
Aisic^ment  of  terms,  ib.      Of  attested  copies,  206.      Of  perusiog 
and  taking  an  opinion  on  reconveyances,  &c.,  605.     Occasioned  by 
refusal  to  execute  a  reconveyance^   ib.      Of  trustees,   i&.   643. 
Form  of  security  for,  273.     Undertaking  to  pay,  138. 
Covenant  to  atand  seised — consideration  of  blood,  or  marriage^  neces- 
sary, a 
Covenants — to  what  a  purchaser  is  entitled,  14.      On  sale  for  pay- 
ment of  debts  or  legacies,  15.      In  assignment  of  leases,  ib.     In 
conveyances  of  land  subject  to  any  charge,  ib*      In  reconveyances, 
604,  605.     Of  leaseholds,  605.     Usual  covenants  in  a  lease,  404  a. 
On  the  covenant  in  a  lease  not  to  assign,  16,  406.     To  do  anything 
under  a  penalty,  218.    Construction  of  covenant  to  repwr  in  a  lease, 
405.     Proper  covenants  in  a  mortgage,  458.    Fomu,  of  assignment 
of  benefit  of  a  covenant,  281.     Of  commencements  of,  84.    To  sur- 
render copyholds,  386.     To  keep  accounts,  22 1. 
—~In  Conveyances — ^for  title  of  freeholds,  85.    Against  incumbrances, 
89.     Of  freeholds  and  leaseholds,  ib.      Of  leaseholds,  94.      By 
assignee  to  indemnify  vendor  from  rents,  &c.,  96,  97.     For  pn>> 
duction  of  title-deeds,  92.     From  purchaser  of  equity  of  redenp- 
tion  to  indemnify  mortgagor,  93.     In  assignment  of  a  debt,  8M, 
267.     To  indemnify  assignor  of  a  debt,  265.     That  feme  covert 
shall  acknowledge  a  deed,  374.     That  parties,  when  of  age^  shall 
execute  a  deed,  378. 
— In  Leases— 'tor  payment  of  rent  and  taxes,  lOS,  406b    To  repair,  li. 
and  419.  To  paint,  104.    To  quit  at  expiration  of  term,  104^  406. 
Not  to  use  offensive  trades,  105^  410.      To  keep  sheep  on  the 
premises,  105.      To  litter  out  cattle,  ib*     To  repair  fences,  106L 
Not  to  lop  trees  without  permission,  ib.     Not  to  plough  up  pas- 
tures, 107.      To  take  beer  of  landlord,  ib.      To  serve  notice  on 
trespassers,  and  allow  landlord  to  use  tenant's  name,   112.     To 
permit  lessor  to  enter  to  see  repairs,  113,  409.     To  sow  a  quan- 
tity of  acres  before  leaving,  114.    To  insure  against  fire,  108.  To 
build  a  house,   110.      To  use  lands  properly,  t6.      To  leave 
straw.  111.     To  lay  down  clover  and  grass,  ib.     To  make  sum- 
mer fallows,  &c.,  i&.     Not  to  over-crop,  ib.    To  sow  clover,  112. 
To  permit  lessor  to  plough  before  tenancy  expires,  t6.     By  lessor 
for  quiet  enjoyment  of  premises,  106^  411.      To  contribute  to 
party- walls,    109.      That   tenant   may  have  a   boocy  pastwre, 
419. 
— jfii  Jfor/^ff^ei-^paymcnt  of  principal  and  intenrty  97.     Aeninms 


INDBX.  725 

on  insurance,  98.     Of  floating  balance  in  mortgage  to  bankers, 
102.     For  title  in  mortgage  in  fee,  98.     For  a  term,  100.      By 
appointment,  450.     In  assignment  of  mortgage  that  money  is 
due,  441. 
— In  i20/«ase— of  debts  for  ftirther  assurance,  617. 
— /»  Settlements — for  payment  of  an  annual  sum  to  trustees,  637.    To 

settle  after  acquired  personalty,  638. 
Creditors — when  deeds  require  a  consideration  to  be  valid  against, 
3.      Rights  on  their  debtors'  real  estates,  143,  144.      Good  wit^ 
ness  to  a  will  containing  a  charge  in  their  favour,  182.      Form  of 
legacy  to,  694.      Act  for  extending  their  remedies  against  their 
debtors,  145.      Loses  benefit  of  securities  on  taking  the  person  of 
his   debtor,    148.      Entitled  to  interest  on  their  judgments,  tfr. 
Must  register  their  judgments,  149. 
Crown — may  release  lands  of  its  debtors  from  extents,  169.     Quietus 
to  its  debtors  and  accountants,  to  be  registered,  t6.      Its  judgments 
and  extents  must  be  registered,  168. 

Debts — bequest  of,  subject  to  lapse,  693.  Act  for  payment  of,  out 
of  real  estate,  143,  144.  Form  of  release  of,  by  will,  693.  On 
judgment,  carry  interest,  148.  Provision  as  to  payment  of,  on  dis- 
solution of  partnership,  567,  573.  Acknowledgment  to  take  it 
out  of  the  statute  of  limitations  must  be  in  writing,  139.  Of  in- 
fants, ib.  Form  of  affidavit  of,  579.  Insolvent's  future  property 
liable  to,  691. 

JDeclaration — see  Statutory  Declaration* 

Declaration  of  Trust — ^see  7>«s/. 

Decrees — have  the  effect  of  judgments,  148.  Must  be  registered* 
149. 

Deeds — definition  of,  1,  Essentials  to,  t&.  Of  infants,  1,  2.  Mar- 
ried women,  2.  Idiots  and  lunatics,  ib.  When  consideration  ne- 
cessary, ib.  Execution  of,  3.  By  attorney,  3,  115.  Reading  of, 
before  execution,  3.  Takes  effect  from  delivery  of,  4.  Date,  ib. 
Attestation,  4,  1 15.  Reasons  why  solicitors  should  not  attest,  5. 
How  avoided,  5,  6.  How  affected  by  fraud,  6.  When  void,  ib. 
Different  parts  of,  6,  7.  Operative  words  in,  37.  Observations 
on  the  preparation  of,  9.  Parties,  10.  Recitals,  11,  12.  De- 
scription of  parcels,  12.  What  property  can  be  conveyed  at  law, 
13.  Observations  on  perusing,  14.  As  to  the  pro(|uction  of,  on 
a  sale,  204.  Attorney's  lien  on,  303.  Mortgagee  should  obtain 
possession  of,  460.  Schedule  of,  should  be  given  on  mortgage, 
607.  Right  to  attested  copies  of,  206.  Right  to  possession,  or 
covenant  for  production  of,  ib.  Stamps  on,  660.  Form  of  cove- 
nant for  production  of,  92. 

Demurrage — protest  of,  483. 

Devise — what  may  be  devised,  181.  To  attesting  witnesses,  their 
wives   or    husbands,   void,    182.       Conveyance  or  other  act,   is 
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oolja  refoeitian  of  pro  tantOt  ]84u  If  genenl,  opwahs  as  id 
appmntment,  ib.  Of  resdue  includes  lapsed  and  yrcid  demei,  niieo, 
i&.  If  general,  includes  copyholds  and  leaseholds,  I8I|  712L 
Fhscs  a  fee  without  wotds  of  limitation,  181,  711.  <'  Die  vidft* 
out  issue^**  meaning  of,  in  a  devise,  I8i.  To  trustees,  eflfect  of,  185. 
Of  estates  tail  do  not  always  lapse,  185,  714.  To  issuo  of  testator  do 
not  always  lapse,  185.  Revoked  by  nuffriage,  183,  7ia  What 
tm  words  of  condition  in,  715.  Forms  of,  of  trust  and  mor^g^ 
estates,  695.  In  trust  to  sell,  697.  In  fee,  698.  To  an  ioiant, 
t&.     Of  real  estate  for  life,  699.     See  WUL 

Devisee — must  covenant  against  acts  of  his  devisor,  14. 

DiMobiHfy — persons  under,  allowed  ten  years  from  its  deCenmnatioa 
to  assert  their  rights,  172. 

Distress  Jbr  Rent — ^forms  applicable  to,  398.     ObserratioDson,  40 1. 

Dower — seisin  of  husband,  not  necessary  for  title  to^  150.  Lamb 
may  be  conveyed  or  devised  five  from  dowor,  sft.  Devise  of  ai^ 
real  estate  to  widow,  will  bar  her  dower,  ifr.  Women  married  t»- 
fbre  1834^  not  affected  by  the  dower  act,  t&.  Arrears  of,  barred  af- 
ter six  years,  175.  Obsnrations  on  conveyances  with  reference 
to,  389.  Estate  in,  does  not  confer  right  to  protectorship,  155, 
69k  SUtnte  for  the  amendment  of  the  law  of,  15a  Fh>viaioos 
for  passing  dower,  164(.     Fcvms  rriating  to^  186L 

EjedmeMi — form  of  warrant  of  attorney  in,  684. 

Equitable  Estates — ^will  not  merge  in  an  estate  in  remainder,  676. 
Will  merge  in  tiie  legal  estate^  678. 

Eqmty  of  /{ecfnaphba— observations  on,  382  a.  Foredosnre  o^  46li 
Reference  of  foreclosure  suit,  462.  Ftarchaser  of,  must  indemnify 
vendor  against  the  mortage,  15.  Purchaser  of^  should  give  no> 
tice  to  mortgagee,  382.  Barred  after  20  years,  173,  464.  Farm 
of  conveyance  of,  382.  Covenant  by  purchaser  to  indemnify  ven- 
dor, 93. 

Estate  TaO-devise  of,  will  notlapse  vrfaen,  185^  714.  Will  not 
merge^  676.  Form  of  deed  for  barring,  384.  Suggestions  on  the 
setdement  of,  657.  Act  for  abolition  of  fines  and  recoveries,  151. 
See  PtotectoraU  ;  Tenamt  m  Tail 

Estates  par  outre  ote«-are  assets  in  the  hands  of  bar  or  executor,  181. 
Where  no  special  occupant,  shall  go  to  executor,  £6.  ¥^111  merge 
in  an  esUte  for  life^  676w 

JSrcepftOMs— in  conveyances,  41.  Ponas,  of  timber,  42;  44.  Game 
and  ash,  43.  fifines,  i&.  liberty  to  pUmt,  42,  4a  In  a  lease, 
415. 

ExdkoMge — fbrmof.  365.  Of  right  of  way,  615.  Agreement  for, 
19a     Stamps  on,  66a 

ExecMtor — is  a  good  witness  to  a  will,  183.  Is  not  pioieclw  of  a 
settlement,  ]55u  Entitled  to  estates  jmr  autre  vie^  vrfaere  no  tpt" 
rial  occupant^  181.      Devise  to^  185.     Bound  by  testator*s  eotew 
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nantSf   196.     Jbrms,  of  appointmeot  of,  693.     Of  gift  of  legacy 
to^  695. 

Feme  Covert — protector  with  her  husband  of  her  estates,  155.  Sole 
protector,  where  she  has  the  separate  use,  155,  158.  Deeds  of  in 
general  void,  2.  May  convey  by  deed  acknowledged,  164>.  Power 
over  her  separate  estate,  649.  May  be  restrained  from  aliening  her 
Mparate  estate,  ib»  May  execute  wills  under  a  power,  182. 
May  act  under  power  of  attorney,  587.  Mode  of  providing  for, 
against  husband's  bankruptcy,  647.  Entitled  to  the  custody  of  her 
children  when  under  seven,  1 66.  Estate  of,  husband  entitled  to  for 
joint  lives,  648  n.  On  her  husband's  power  over  her  chosesin  action, 
288.  Format  ^  ^  acknowledgment  of  deeds  by,  1 86.  Of  conveyance 
from,  373.  Trust  for  separate  use,  632.  Of  lease  of  lands  of, 
419.     Of  reddendum  in  a  lease  of  her  lands,  50. 

Feme  Sole — ^marriage  of,  is  dissolution  of  partnership,  572. 

J!^q/fme?i<— operative  words  in,  38.  Form  of  recital  of,  32.  Form 
of,  358.  Must  be  completed  by  livery  of  seisin,  358.  Modes  of 
delivering  seisin,  358.     Stamps  on,  660. 

Fines  and  Recoveries — act  for  the  abolition  of,  150.  Abolished, 
152.     If  defective,  rendered  valid  in  certain  cases,  153. 

Foreclosure — suit  for,  observations  on,  462.  Reference  of,  under 
7th  Geo.  XL  462.     Unnecessary  after  a  certain  period,  464b 

F^aud — time  runs  against  the  remedy  from  discovery  of  it,  173. 
Makes  deeds  void,  6.  Releases  obtained  through,  void,  626.  See 
Statute  of  Frauds, 

Fktriher  CAor^e— obsenradoni  on,  465,  446.      Forms  of,  444,  455. 

GamtfAtfeper— appointment  of,  240. 

General  Devise^-'ithaX  it  will  comprise,  184,  712. 

General  T^rcb— formp  of,  in  conveyances,  40. 

Grant-^  forms,  of  operative  words  in,  38.  Of  a  reversion  or  remain- 
der, 361.  Of  tithes,  361  n.  Of  a  seat  in  a  church,  362.  Of  a 
'  right  of  way,  615  n. 

Guardian — observations  on,  238  n.  Formst  of  appointments  by  infant, 
236.     By  father,  238.     By  will,  692. 

Habendum — object  of,  7.     Forms  of,  45. 

Heir — must  covenant  in  a  conveyance  against  the  acts  of  his  ancestor, 
14.  Not  protector  to  a  settlement,  155,  596.  When  also  devisee 
shall  take  as  such,  167.  Estatespur  autre  vie,  assets  in  hands  of,  when 
special  occupant,  181.    When  bound  by  ancestor's  contracts,  195. 

/dentity— of  parcels  in  deeds,  how  preserved,  13.     Notary's  certificate 

of,  as  to  persons,  467. 
/fu/€n^ur6---definition  of,  9,  10.     A  person  not  a  party  to,  cannot 

take  under,  588.     Exception  to  the  rule,  ib. 
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IrfamU  '  deeds  of  are  generaUy  Yoid,  1.  Exceptions  to  the  rak^  ii. 
Contracts  for  annuities  with,  void,  2.  May  act  under  power  o{ 
attorney,  587.  Trustees  may  convey  under  the  direction  of  the 
court  of  chancery,  606.  Warrant  of  attorney  by,  is  void,  691. 
Cannot  make  a  will,  182,  711.  If  protector,  court  of  cbanoery 
will  act  for  them,  156,  595.  A  promise  to  pay  a  debt,  contrsded 
during  infancy,  must  be  in  writing,  139.  As  to  apprenticeship  of, 
250.     Act  for  the  custody  of,  166.  See  Guardian  ;  Feme  Covert 

Inheritance — act  for  the  amendment  of  the  law  of,  167.  Half  blood 
may  inherit,  ib.  Attainder  will  not  prevent  descend  ib.  See  Hate 
at  the  commencement 

Interesee  termini — will  not  prevent  a  merger,  677.  WiU  not  moge^ 
678.     May  be  released,  ih, 

Jkterest'^-pajtble  on  judgments,  148.  On  purchase-money,  where 
purchase  set  aside,  133L  Arrears  of,  barred  after  six  years,  115. 
Not  chargeable  on  interest,  or  costs  paid  by  assignee  on  transfer  of 
mortgage,  463.  Payment  of,  takes  a  case  out  of  statute  of  limi- 
tations, 139.  Converted  into  principal,  is  equivalent  to  a  best 
loan,  668.  Allowed  on  rent,  taxes,  &c.  paid  by  mortgagee, 
666. 

Inventory — should  be  given  by  tenant  for  life  of  furniture^  &c.  700, 
70a     Of  goods  distrained,  form  of,  398. 

Joint  Tenants— how  named  in  deedsr  10.  Possession  of  one^not  Che 
possession  of  the  others,  172.  Acknowledgment  of  right  to  redeem 
by  one  mortgagee,  not  to  affect  the  others,  173.  Acknowledgment 
to  one  of  several  mortgagors,  is  for  the  benefit  of  all,  173.  Sur- 
render to  one,  enures  for  the  benefit  of  all,  678.  Contra,  where 
surrender  is  by  act  of  law,  ih.  As  to  statement  of  consideration, 
in  mortgage  to,  452. 

Judgments — act  for  the  protection  of  purchasers  against,  168.  H«fe 
the  effect  oi  equitable  mortgages,  147.  Affect  the  entirety  of 
lands,  ib.  Docket  of,  done  away  with,  168.  Interest  payaUe  on, 
148.  Barred  after  20  years,  174^  Must  be  registered  every  five 
years,  149,  168, 689.  On  warrants  of  attorney,  688.  JPohm,  of  re- 
cital of,  22.     Of  assignment  of,  270. 

Landlord  and  Tenant^-tiCt  for  recovery  of  possession  of  tenements, 
175.  Tenant  holding  over,  after  notice  by  himself,  522.  After 
notice  by  landlord,  519.  Observations  on  notices  to  quit,  518^  el 
eeq*     See  Distress  ;  Lease  ;  Lessee* 

Lease — observations  on,  428.  Must  be  in  writing,  if  for  more  than 
tliree  years,  403.  Usual  covenants  in,  504  Difference  between, 
and  agreement  for  lease,  212,  216.  Observations  on  agreements 
(or,  215.  On  the  right  to  assign,  207.  On  the  covenant  to  re- 
pair, 405.  What  is  a  breach  of  covenant  not  to  assign,  403.  Rent 
reserved  by  is  apportionable,  43  K     Observations  on  assignment  of. 
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262.  Effect  of  deposit  of,  430.  Stamps  on,  660.  Operative 
words  in,  38.  Forma,  recital  of,  33.  Of  licence  to  assign,  ib. 
Reference  to  lease  for  a  year,  38.  Assignment  of,  260.  Of  a  house, 
403.  Under-lease  of  house  with  fixtures,  407.  Of  premises  in 
mortgage,  41 1.  A  farm,  415.  A  house,  421.  By  husband  and 
wife,  419.  Conditions  for,  421.  Hahendums  in,  45.  Reddendums 
in,  47.  Covenants  in,  103.  Provisoes  in,  79,  et  acq*  Power  to 
lease,  6a 

XeaseAo/tfs-Tobservations  on  assignment  of,  262.  Proper  covenants 
in,  15.  On  the  mortgage  of,  459.  Equitable  mortgage  of,  430. 
On  the  reassignment  of,  604.  Forms,  conveyance  of,  388.  Mort- 
gage of,  443.  Covenants  for  title  in  assignment  of,  94.  See 
Lease » 

Legacy — right  to,  barred  after  twenty  years,  174.  To  attesting  witness 
of  a  will,  void,  182,  710.  To  husband  or  wife  ofattestingwitness, 
182.  Of  a  debt  to  debtor  liable  to  lapse,  693,  713.  To  issue  of 
testator  will  not  always  lapse,  185,  714.  Forfeited  by  death  of 
legatee,  713.  Of  stock,  observatious  on,  694.  Vesting  of,  observa- 
tions on,  714.  On  condition  not  to  marry,  704.  Forms  of  gift  of, 
693,  694.     Assignment  of,  276,  280. 

Lessee — under  a  general  power  to  determine  a  lease,  the  leasee  has  the 
right,  207.  Liable  to  rent,  though  premises  burnt  down,  ib. 
May  assign  if  not  expressly  restrained,  t6.  Fire  no  excuse  for  not 
repairing,  ih.  Not  liable  to  additional  costs  of  lease,  occasioned 
by  a  third  party's  concurrence,  205.  Entitled  to  underlet,  though 
restrained  from  assigning,  429.  Becoming  bankrupt,  retains  his 
lease,  unless  assignees  elect  to  take,  431.  Liable  to  an  apportioned 
rent  on  termination  of  lease,  432.  Shall  not  be  protector,  155. 
See  Lease ;  Landlord  and  Tenant, 

Lien — attorneys  have  a  lien  for  their  costs,  300.  And  their  represen- 
tatives, 302.  Extends  to  deeds,  papers,  and  money,  301.  Not  to 
a  will,  302.  Mode  of  enforcing,  303.  Affected  by  attorney  retir- 
ing from  a  suit,  .302.  Extent  of  agent's  lien,  ih.  In  case  of  com- 
missioners for  taking  the  acknowledgment  of  married  women,  ih* 
Clerk  in  court,  303. 

Xt^^A/s— title  to  valid,  after  twenty  years  user,  177. 

Limitations,  Statute  o/^verbal  acknowledgment  will  not  take  a  debt 
out  of  the  statute,  139.  Indorsements  of  payments  on  account,  not 
a  proof  of  payment,  i&.  Effect  of  payment  of  interest,  139,  175. 
Land  not  to  be  recoverable  after  twenty  years,  170.  Ten  years  al- 
lowed for  disabilities,  172.  How  remainders  barred,  171.  Mort- 
gagor barred  after  twenty  years,  170,  173,  464.  Where  parties 
have  several  estates  in  the  same  land,  172.  Time  allowed  corpo- 
rations sole,  173.  In  cases  of  fraud  or  trust,  ib.  As  to  advow- 
sons,  174.  Charges  on  land  and  legacies,  barred  after  twenty  years, 
174,  288.  Arrears  of  dower,  rent,  and  interest,  barred  after  six 
years,  175,  288.     Right  to  take  advantage  of  forfeiture  barred  after 
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twenty  yeart,  171.     How  administrator  barred,  t6.      Act  for  limi- 
tation of  actions  relating  to  real  property,  169. 

Lis  pendens-^must  be  registered,  to  ha.y^  Talidity  against  puicbasers, 
168.     Statute  for  protection  against,  ib» 

Lodgings — ^length  of  notice  required  before  quitting,  521.  Fonn  of 
notice  to  quit,  ih* 

Lunacy — of  a  partner,  not  a  dissolution  of  partnership,  572.  Ground 
upon  which  the  court  of  chancery  will  sometimes  dissoWe,  ti.  Of 
protector,  lord  chancellor  acts  as  protector,  156,  595.  ^ 

itfarn'a^e— is  a  rerocation  of  a  will,  183.  Not  of  some  testamentary 
appointments,  ib*  Of  a  woman,  is  a  dissolution  of  partnership, 
572.  Obseryations  on  marriage  settlements,  64^  Forms  of, 
628. 

Jlferi^er— <ob8erTations  on,  676.  Some  base  fees  will  not  merge,  157, 
676.  Interesse  termini  will  not  merger  677.  Of  equitable  estates, 
676,  678.  By  operation  of  law,  in  case  of  joint  tenants,  t'A.  Sur- 
render to  one  joint  tenant,  is  a  merger  of  the  entirety^  678.  Of 
estates  held  in  different  rights,  679.  Estates  tail  do  not  merge,  676. 
Of  one  term  in  another,  258,  676. 

JIfoJus— see  Tithes. 

Mortgage — obseryations  on,  456.  Of  copyholds,  459.  Of  lease- 
holds, »6.  On  covenants  in,  458.  Form  of  deed,  t6.  Of  equitable 
mortgages  of  leaseholds,  430.  Inyestigation  of  title  on,  456.  Fore- 
closure of,  462.  Assignment  of,  437,  463.  Redemption  of,  461, 
464.  Right  to  redeem  barred  after  twenty  years,  173.  Deed  must 
be  prepared  by  mortgagee's  solicitor,  456.  Stamps  on,  662.  Where 
money  advanced  by  several,  452,  459.  Advantages  of  mortgagor's 
concurrence  in  transfers  of,  437.  By  tenant  in  tail,  447  x.  448. 
Amount  which  trustees  may  lend,  466.  Leases  of  premises  in,  428. 
Reconveyance  of,  462,  607.  Schedule  of  deeds  should  be  given 
with,  607.  Fornw,  operative  words,  .38.  Recitals  of,  29.  In  con- 
veyance, 374.  In  fee,  433.  Of  copyholds,  434.  With  short 
trusts  for  sale,  435,  451.  Of  leaseholds,  443.  By  tenant  in  tail, 
446.  By  trustees  of  a  term,  and  tenant  for  life,  448.  By  appoint- 
ment, 449.  To  several  persons,  451.  Of  personal  estate,  454k 
Assignment  of,  439.  Ditto  where  further  sum  advanced,  437.  By 
conversion  of  a  mortgage  for  a  term  into  a  mortgage  in  fee,  441. 
Further  charge,  444.  By  appointment,  455.  Power  of  sale  in, 
55.  Power  of  attorney,  in  assignment  of,  58.  Provisoes  in,  72. 
Covenants  in,  97. 

3foft^a^e-Jfon«y— belongs  to  executor,  602.  Right  to^  barred  after 
twenty  years,  174.     Interest  on,  barred  after  six  3rears,  175. 

Jtfor^^a^«e— -extent  to  which  he  should  investigate  title,  456.  Ifsy 
give  notice  to  tenants  to  pay  rent  to  him,  462.  Should  obtain  pos- 
session of  title-deeds,  460.  Notices  to  be  given  by,  i&.  Duty  as 
to  outttandiog  terms,  25&    Preparation  of  sccuzities  is  the  duty  of 
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his  solicitor,  456.  Whether  entitled  to  six  months*  notice  before  being 
paid  off,  461  and  Addenda*  If  trustee,  what  proportion  he  may  ad- 
vance, 466.  Entitled  to  a  lien  for  costs,  665.  On  bis  right  to  receive 
interest  in  advance  instead  of  notice,  461.  Formn,  notice  by  mort- 
gagee calling  in  money,  515.  To  tenant  to  pay  rent,  ib*  From 
second  to  first  mortgagee,  516. 
3/br<^ajror— whether  entitled  to  notice  to  pay  in  mortgage-money,  461 . 
Ought  to  obtain  reconveyance  on  discbarge  of  mortgage-money, 
462.  Effect  of  his  concurrence  in  transfers,  463,  667.  Debarred  of 
right  to  ^eem  after  twenty  years,  173.  Not  bound  by  mort- 
gagee's leases,  428.  Covenants  of  do  not  run  with  the  land,  429. 
Forms  of  notices  by,  515. 

JNotarial  Forms — certificate  of  the  execution  of  letter  of  attorney,  467. 
Of  identity  of  persons,  ib.  Of  baptism,  468.  Of  duplicate  pro- 
test, ib»  Of  signature  of  chief  magistrate,  ib.  Of  an  account,  ib. 
Of  signature  to  a  policy,  469.  Of  merchants  to  notary's  signature, 
i6.  Of  damage  of  goods  by  sea- water,  470.  Ditto,  and  of  remis- 
sion of  duties,  ib*  Of  registry  of  a  ship,  505.  Letters  of  attorney, 
471.  To  manage  affairs  in  the  West  Indies,  ib*  To  receive 
money  arising  from  the  cargo  of  a  ship  stranded,  474.  Protests, 
entry  of,  475.  Against  the  seas,  ib.  Of  ship  being  destroyed  by 
fire,  476.  Of  ship  being  token,  480.  Of  demurrage,  483.  For 
refusing  to  sign  a  bill  of  lading,  484.  For  breach  of  charter-party, 
486.  Of  abandonment  of  ship,  487.  Against  underwriters  for 
non-payment  of  insurance,  ib*  For  not  executing  charter-party,  490. 
Of  bills  of  exchange,  490-494.  Of  delivering  copy  of  protest,  487. 
Shipping  Forms^charter-party,  494,  495.  Between  part  owners  of 
a  ship,  498.  Condition  of  bottomry  bond,  502.  Respondentia 
bond,  503.     Bill  of  sale  of  a  ship,  504.     Act  of  honour,  491,  493. 

Notary — observations  on  the  office  and  duties  of,  508.    Admission  of, 
509.     Entitled  to  administer  oaths,  671. 

Notice — purchaser  affected  by  notice  of  incumbrances,  259.     Of  in- 
cumbrance on  shares  in   company  should   be  given  to  the  com- 
pany, 287.     Of  purchase  on  charges  should  be  given  to  trustees  of 
property   charged,   ib»      Advantage  of  notice  of   charges,   286. 
Forms^  of   dissolution    of    partner^iip,   513.       Of  intention   to 
dissolve,  ib.     After  dissolution  to  debtors  of  partnership,  514.     To 
executors  of  assignment  of  a  legacy,  ib.     From  purchaser  to  vendor, 
that  purchase  money  is  producing  no  interest,  ib.     From  purchaser 
of  equity  of  redemption  to  mortgagee,  ib.     To  mortgagor  of  assign- 
ment of  mortgage,  515.     To  mortgagee  of  intention  to  pay  off 
mortgage,  ib.       From    mortgagee  calling  in  mortgage,  ib.     To 
a  tenant  to  pay   rents  to  him,  ib.      Ditto  from  receiver,   516- 
From  a  second  to  a  first  mortgagee,  ib.     Of  application  to  justir 
to  prvure  possession  of  a  tenement,  517.  Of  action  against  a  msj 
tratei  ib.  Against  an  excise  or  custom-house  officer,  5 18.  From  la 
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krd  to  leBAnt  to  quit,  i&«  Ditto,  where  eomneiioemeiit  of  tenaiicy  is 
unoertaiii,  519.  Ditto,  or  pay  doulile  rent,  t^.  From  tenaiit  to 
landlord  of  intention  to  quit,  520.  In  case  of  lodgings,  58].  Of 
inteotion  to  determine  a  lease,  t&.  To  tenant  to  repair  premises, 
522.  Of  appeal  against  a  poor-rate,  ib.  Of  trying  a  traTene  upon  a 
presoitment  of  a  road  being  out  of  repair,  524.  Of  motion  to 
withdraw  a  presentment,  ib.  Against  sporting,  580.  Of  appeal 
against  an  order  of  removal,  ib.  Of  assignment  of  a  chose  in  action, 
587.  Of  meeting  to  consent  to  sale  of  parish  pjppertj,  596. 
To  auctioneer  of  appointment  of  reserved  bidder,  o51.  By  re^ 
serred  bidder  lo  auctioneer,  ib.  See  Mortgage;  Landlord  and 
Tenant. 

OolAa— act  for  abolishing  voluntary  and  extrajudicial  oaths,  671. 

Statutory  declaration  substituted,  ib.     JPorms,  of  appndser^  oath, 

399.     To  answer  in  chancery,  832. 
Operative  Words'^fonns  of  in  deeds,  37,  38. 
Orders — of  certain  courts  have  effect  of  judgment,  148b     Of  judge 

operates  as  a  distringas  on  stock,  148. 

Poree^s^^forros  of  description  of,  39.     In  recitals,  when  to  be  aet  out 

fully,  12.     As  to  identity  of,  13. 
Parish   Property— statutes  relating  to,  528.     Churchwardens,  ftc, 
are  a  corporation  for  the  purpoK  of  holding,  ib.     Mode  of  selling 
529,  et  seq.     Preliminary  forms  for  sale  of,  532.     Conditions  for 
the  sale  of,  539.     Conveyance  of,  if  freehold  or  leasehold,  541.     If 
copyhold,  544. 
Parfnerf'^-liability  and  duty  of  retiring  partner,  567,  573.    Of  dormant 
partner,  569.     Of  nominal  partner,  ib.     Not  liable  to  persons  who 
knew  his  want  of  interest,  570.     Release  to  one  operates  for  bene- 
fit of  all,  623.     Release  by  erne  estops  all,  ib.     What  agreements 
implied  by  law  between  partners,  570.     Extent  to  which  one  part> 
ner  may  bind  the  other,  571.     Bankruptcy  works  a  dissolution,  572L 
Lunacy  of  a  partner,  not  a  dissolution  of  itself,  ib.     Jurisdiction  of 
a  court  of  equity  over  partners,  573.     Professional  men  may  con- 
tinue their  practice  after  dissolution,  574.     Application  of  paymeote 
to  one  partner  after  dissolution,  ib.     Marriage  of  female  partner  is 
a  dissolution,  572. 
Partnership — observations  on,  568.     How  dissolved,  571.     Sugges- 
tions on   dissolution  of,   572.     On   preparation  of  articles,   568. 
Formst  articles  of  partnership   between  solicitors,  550.      Traders, 
554.    Applicable  to  all  partnerships,  557.    Admission  of  a  new  part- 
ner,  563.     Dissolution  of,  565. 
Payments — by  a  debtor  who  is  indebted  on  two  accounts,  applicatioo 
of,  133.     To  partnen  after  dissolution,  574.     Of  interest,  takes 
debt  out  of  the  statute  of  limitation,  139.    Memorandum  of  by  party 
receiving,  not  proof  of  payment  to  take  a  case  out  of  the  statute,  139L 
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J\>or»i7a/0— notice  of  appeal  against*  52S. 

JPossesaio  Fratris-^the  old  doctrine  of,  abolished,  179. 

J^fssession  of  Tenements — act  for  the  recovery  of  in  certain  cases,  175. 
May  be  recovered  by  two  magistrates  in  certain  cases,  ]7(S,  Notice 
of  intention  to  apply  to  magistrates,  517. 

J^owers — of  sale  in  a  mortgage,  observations  on,  457.     General  devise 
operates  as  an  execution  of,  when,  184,  712.     Of  appointment  by 
will,  how  executed,  182,  712.     Proper  in  conveyances  in  trust  for 
sale,  647.^  Attestation  of  appointment  under,  5.     When  to  be  set 
out  fully  in  abstract,  121.     Forms,  of  sale  in  a  mortgage,  65,     To 
give  receipts,  57,  58.     Of  revocation  of  trusts  of  money,  59*     Of 
jointuring,  in  a  will,  60.     To  vary  securities,  61.     For  mainten- 
ance, 634.     Of  advancement,  62.     To  lease,  63.     Of  revocation 
and  new  appointment,  64.     Of  sale,  exchange,  and  partition,  65. 
To  invest  money  arising  under,  67.     To  appoint  new  trustees  in  a 
will,  70.     In  a  settlement,  69.     In   a  mortgage,  453.     To  com- 
pound debts,  71.     For  articled  clerk  to  serve  last  year  with  convey- 
ancer or  agent,  295.     For  lessor  to  enter  and  see  state  of  repairs, 
&c.,  405,  409.     In  a  lease,  for  lessor  to  plant,  &c.,  43*     To  deter- 
mine a  lease,  79.     Of  appointment  amongst  children,  53,  633.     Of 
appointment  by  will,  by  feme  covert,  636.     Of  appointment  of  utea, 
52.     See  Provisoes ;  Appointments* 

Powers  of  ^^/om^y— observations  on,  587.  Revocation  of,  what 
amounts  to,  ib.  Infants  and  married  women  may  act  under,  ib. 
When  several  jointly  appointed,  589.  Should  form  part  of  an  as- 
signment of  any  chose  in  action,  286.  Extent  of  attorney*s  powers, 
587,  et  seq.  Is  not  revocable,  if  given  for  valuable  consideration, 
287.  Proper  in  transfers  of  mortgages,  437.  Directions  as  to 
powers  to  be  used  in  India,  589.  In  the  United  States,  590.  To 
deliver  seisen  may  be  given  to  persons  not  parties  to  the  deed.  588. 
If  included  in  feoffment,  a  further  stamp  necessary,  660.  Stamps 
on,  661.  Forms,  to  deliver  and  receive  seisen,  359.  In  assign- 
ment  of  mortgage,  58.  Of  dividends  under  a  fiat,  274.  Of  a 
legacy,  280.  Of  a  policy,  282,  284.  Of  a  legacy  of  stock,  278. 
To  settle  affairs,  and  receive  debts  on  dissolution  of  partnership,  566. 
To  manage  affairs  in  India,  471.  To  prosecute  an  action  in 
America,  575.  To  distrain  for  rent,  579.  To  receive  a  legacy, 
581.  To  take  admission  of  copyholds  and  surrender,  582.  To 
receive  a  share  of  intestate's  estate,  584.  To  demand  rent,  and 
enter  in  default  of  payment,  585.  To  vote  in  the  choice  of  assig- 
nees, tfr.  Affidavit  of  the  execution  of,  578,  586.  Notary's  certi- 
ficate of  the  exectition  of,  467. 
Professional  Communications — must  not  be  disclosed,  305.  Ruleap- 
{•lies  to  counsel,  solicitors,  and  proctors,  307.  Not  to  medical  men 
or  others,  ib.     Clerks,  agents,   or  interpreters,  309.     Communica- 

"lions  fiom  third  persons  must  be  disclosed,  310.     Client  only  may 
waive  the  privilege,  306.     If  party  to  a  fraud,  attorney  must  dis- 
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cloie  it,  309.  Letters  between  to  defendants,  not  privil^red,  307. 
Attorney  mutt  disclose  what  he  does,  5,  309.  Principle  of  the  rule, 
300.  As  to  privileged  papers  in  the  hands  of  attorney's  represen- 
tatires,  309.  Witness  demurring  to  answer  questions,  must  pay 
costs  if  demurrer  overruled,  305. 

Protector  of  a  Settlement — creation  of  office  of,  155.  What  estates 
give  the  right  to  be,  155,  593.  When  married  woman  shall  be, 
155.  LeMee  shall  not  be,  ih.  Appointee  may  be,  596.  When 
trustees  shall  be,  155,  156,  593.  May  be  appointed  by  settlor,  156. 
If  infant,  the  court  of  chancery  will  be,  156,  595.  If  lunatic,  the 
lord  chancellor,  &c.,  will  be,  ih.  Not  liable  to  any  control, 
157.  Agreements  by  to  withhold  consent,  void,  ih-  His  consent 
must  be  enrolled,  158.  His  consent  necessary  to  barring  remain- 
der,  157.  Issue  may  be  barred  without  his  consent,  157.  Con- 
sent must  be  before  or  cotemporaneous  with  conveyance,  158. 
.Observations  on  the  office  of,  591.  Tables  illustrating  the  rules, 
592.  Suggestions  as  to  mode  of  assenting  in  case  of  mortgages, 
448.  On  marriage  settlements,  647.  Formst  of  conveyance  with 
his  assent,  384.  Of  mortgages  with,  448.  Of  proviso  saving  pro- 
tector's rights,  385.  4 

JVotes^s— see  Notarial  Forms, 

ProviioeS'-^Forms^  for  redemption  in  a  mortgage,  72.  For  enjoy- 
ment by  mortgagor  till  default,  ib.  For  redemption  in  a  mortgage 
to  bankers  for  a  floating  balance,  73.  For  renewal  in  a  mortgage 
of  leaseholds,  75.  For  taking  a  reduced  rate  of  interest  on  punc- 
tual payment,  76.  For  discharge  from  covenant,  for  production  of 
title-deeds,  on  procuring  otlier  covenants,  77.  For  indemnifying 
trustees,  236,  77.     To  make  void  devises  to  persons  disputing  will, 

78.  To  avoid  forfeiture  in  conveyance  of  freeholds  and  copyholds, 

79.  To  determine  a  lease,  79,  414  n.  For  re* entry  on  non-pay- 
ment of  rent,  and  bo  sufficient  distress,  80.  On  non-performance 
of  the  covenants,  &c.,  in  a  lease,  81.  For  cessor  of  a  term,  83. 
For  the  repurchase  of  an  annuity,  ih.  For  determining  annuity  on 
bankruptcy  or  alienation,  696.  For  re-entry  in  an  exchange,  367. 
For  making  void  a  release  of  right  of  way,  616  n.  For  bringing 
appointejd  shares  into  hotchpot,  634.  For  indemnity  of  mortgagor 
from  acts  of  receiver,  843.  In  release  of  part  of  lands  chiuged, 
saving  rights  upon  the  remainder,  379.  In  disentailing  deeds, 
saving  the  rights  and  powers  of  protector,  385. 

PtffcAaser— observations  on  agreements  for  purchase,  202.  Of  copy- 
holds, must  bear  expense  of  surrender  and  admission,  205.  Must 
pay  costs  of  conveyance,  ih.  And  of  assignment  of  attendant  terms, 
t6.  And  of  examining  abstract,  204.  Entitled  to  deeds  or  cove^ 
nant  for  production,  206.  Not  obliged  to  accept  conveyance  or 
surrender  by  attorney,  205.  To  what  length  of  title  entitled,  118. 
Not  bound  by  recitals  in  deeds,  204.  Cannot  be  compelled  to  take 
an  equitable  estate,  205.     Of  leaseholds  entitled  to  lessor's  titles 
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204«.  Exception  where  a  bishop  is  lessor,  205.  Not  entitled  to 
production  of  original  wills,  204.  Entitled  to  costs,  if  vendor  can- 
not make  oift  a  title,  206.  From  married  man  should  make  in- 
quiries  as  to  settlement,  457.  Becoming  bankrupt,  contract  may  be 
abandoned,  206.  What  covenants  entitled  to,*  14.  Must  indemnify 
vendor  from  charges  on  land  purchased,  15.  Act  for  protection 
of  purchasers  against  judgments,  &c.  168.  Not  affected  by  un- 
registered judgments,  168.  From  bankrupt,  169,  142.  Takes 
free  from  dower  of  women  married  since  1833,  150.  Attorney's 
liability  to  for  accepting  title,  122.  Must  pay  occupation  rent,  if 
purchase  set  aside  for  fraud,  133.  Duties  of  on  a  purchase,  203. 
Entitled  to  have  incumbrances  removed  by  vendor,  205.  .  Should 
.take  an  assignment  of  terms,  259.  Advantage  of  above  a  declara- 
tion of  trust,  ib*  How  affected  by  notice,  ib.  Precautions  to  be 
observed  on  purchase  of  choses  in  action,  287.  Of  chosesin  action,  not 
generally  entitled  to  specific  performance  of  agreement,  289.  See 
Agreement ;  Conveyance  ;   Conditions  of  Sale  ;   Vendor, 

Mate-^aee  Poor-Rate* 

Receipts — effect  of  receipt  in  the  body  of  a  deed,  597.     Presumption 
'  arising  from  a  receipt,  598.     Forms  of,  597. 

Recitah — object  of,  11.  What  necessary  to  be  recited,  ib.  In 
reconveyances  by  trustees,  &c.  1 1,  604.  When  premises  should 
be  described  in,  12.  Kffect  of  in  a  release,  622.  Formst  of  account 
stated,  debt  upon,  21.  Act  of  parliament,  18.  Action  at  law,  19. 
Administration,  t6.  Agreement  for  purchase,  ib.  By  mortga- 
gee to  discharge  part  of  the  premises  from  the  mortgage  debt,  20. 
For  mortgage^  26.  For  assignment  for  benefit  of  creditors,  29. 
For  surrender  of  a  term,  674.  For  marriage,  629.  For  settlement, 
ib.  By  father  to  pay  an  annual  sum  to  trustees,  ib.  To  accept 
payment  of  mortgage  debt  and  surrender  a  term,  673.  For  receiver 
to  secure  mortgage  money,  241.  For  assignment  of  a  term,  253, 
255.  To  release  dower,  378.  Appraisement  of  goods,  20.  Ap- 
prenticeship, 249,  27.  In  arbitration  bond,  324.  Assignment 
of  A  term,  24^  28.  Goods,  27.  Divers  mesne  assignments,  32. 
Attorney,  letter  of,  33.  As  to  awards,  314, 324^  Bond,  21.  For 
arbitration,  311,  313.  Conveyance  to  uses  to  bar  dower,  34. 
Covenant  for  the  production  of  title-deeds,  28.  Court  rolls,  35. 
Enlargement  of  time  to  make  award,  314.  Extent,  20.  Feoff- 
ment, 32.  Fine,  deed  to  lead  the  uses  of,  34.  Judgments,  22. 
Lease  and  release,  32.  Leases,  33. .  -  Licence^  to  assign  a  lease,  ib. 
Mortgage  in  fee,  29.  By  demise,  30.  Of  leaseholds,  31.  As- 
signment of,  30.  Of  amount  due  on  mortgage,  599.  Order  of 
rderence  at  Nisi  Prius,  315.  Policy  of  assurance,  23.  Fk'obate, 
26.  Recovery  deed,  34.  Release  grounded  on  lease,  ib.  Sale 
by  auction,  27.  Seisen  of  lands,  25.  Wills,  26.  Warrant  of  at- 
tomey,  24|  25.     Writ  to  sheriff,  22.     Warrant  of  sheriff,  23. 
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i7ecoiit^6yaice<— observations  on,  CdS.      Proper  recitals  in,  11,  16, 

604.  Proper  covenants  in,  604.  Directions  as  to  leaseliolds,  ib. 
As  to  copyholds,  607.     Right  to    legal  advice  before  executing, 

605.  By  infant  trustees,  606.  Whether  cestueque  trusts  ibust 
be  parties  to,  607.  Description  of  parcels  in,  604.  Cautions  to 
be  observed  on,  607.  Redelivery  of  deeds  should  be  obtained,  t&. 
Persons  appointed  trustees  or  executors,  not  intending  to  act,  should 
disclaim,  not  reconvey,  606.  Forms,  from  mortgagee  to  mortgagor, 
599.  Of  the  legal  estate,  600.  From  heir  of  mortgagee,  601. 
From  heir  and  executor  of  mortgagee  to  devisees  in  trust  of  mort- 
gagor, 602. 

Reddendum — description  of,  8.  Reservation  must  be  to  the  grantor, 
ib.  Exception  to  the  rule,  ib.  Forms,  in  leasee  47,  416.  In  a 
lease  granted  under  a  power,  48.  Of  additional  rent  for  sowing  flax, 
ploughing,  pasture,  &c.,  48,  416.  In  a  lease  by  tenant  in  tail,  50. 
By  husband  of  wife's  lands,  t6. 

22eyts/er— -agreements  as  to  boundaries  of  church  property  must  be 
deposited  in  bishop's  registry,  143.  Judgments,  decrees  lis  pendens, 
&c.,  roust  be  registered,  168.  Of  judgments  instead  of  docketting, 
ib.  Quietus  to  crown  debtors  must  be  registered,  169.  ^Fbrau, 
certificate  of  examination  of  register  of  baptisms,  468.  Of  register 
of  a  ship,  505. 

Release — observations  on,  621.  Effect  of  recitals  in,  628.  How  far 
covenant  not  to  sue  operates  as  a  release,  623.  Must  be  under  seal, 
624,  132.  Set  aside  if  obtained  by  fraud,  625.  Executed  in  ig. 
norance,  ib.  Of  one  debtor  is  a  release  of  all,  623.  By  one  credi. 
tor  operates  as  a  release  by  all,  622.  Effect  of  release  of  all  de- 
mands, 627.  Forms,  operative  words  in,  38,  027.  Recital  of,  34. 
General  release,  609.  Of  right  in  land,  610.  Of  legacies  chaiged 
on  land,  611.  From  younger  child  on  receipt  of  portion  under  a 
settlement,  61 1  n.  Of  right  of  way,  614.  To  debtor  from  credi- 
tors on  a  composition,  616.  From  creditors  to  a  bankrupt,  618. 
Of  equity  of  redemption,  26.  To  executor  by  residuary  legatee,  620. 
Of  trustees  in  appointment  of  trust-fund,  235. 

Remainder  and  Reversion — barred  after  twenty  years  from  time  of 
becoming  an  estate  in  possession,  171.  In  case  of  forfeiture  of  pre- 
ceding estate,  reversioner  has  two  rights,  ib.  When  right  of  entry 
shall  be  deemed  to  have  accrued,  ib.  When  subject  to  a  tenancy  at 
will,  or  from  year  to  year,  ib.  Barred  by  bar  to  preceding  estate 
tail,  172.  How  barred  when  a  previous  estate  is  vested  in  same 
person  as  the  remainder,  172.  "Efkct  of  nemainder-man  subjecting 
bis  remainder  to  mortgage  on  life  estate,  664.  Effect  of  union  with 
a  base  fee,  676.  Contingent  remainder  cannot  be  conveyed,  362  a. 
May  be  devised,  181.  Forms,  grant  of,  361.  Ditto,  being  a  disen- 
tailing deed,  384. 

Removal,  Order  o/^appeal  against,  526. 

i?eii^-*apportionment  of,  141.  431.     Right  to  barred  after  twenty 
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years,  170.  Arrears  of  barred  after  six  years,  175.  Receipt  of 
rent  payable  by  lessee  is  equivalent  to  receipt  of  profits  under  the 
limitation  acts,  174>.  Distress  for,  398.  May  be  reserved  gene- 
rally without  naming  the  party  to  whom  payable,  4(H.  Forms  of 
reservation  of,  47. 

Respondentia  Bond — form  of  condition  in,  503. 

Resulting  i^sto^e— confers  a  right  to  be  protector,  155,  596. 

Reversion — definition  of,  361.  Mode  of  conveying/ 1&.  Owner  of 
is  not  considered  assignee  of  an  estate  which  merges  in  it,  429  n. 
See  Remainder, 

Rights^-^f  party  out  of  possession  extinguished,  when  barred,  174. 
Not  assignable  at  law,  13,  286.  Are  devisable  by  will,  181. 
When  deemed  to  have  accrued,  170.  Not  preserved  by  continual 
dum,  172.     Effect  of  acknowledgment  of  right,  175. 

Securities^'^m&y  be  taken  in  execution,  148.  Sheriff  may  sue  on 
them,  ib.  Must  be  relinquished  if  debtor's  person  taken  in  execu- 
tion, t6.    To  secure  future  costs  to  attorneys,  are  void,  273. 

Seisen,  Livery  of—mode  of  delivery  of,  358.  Power  of  attorney  to 
deliver  may  be  to  persons  not  parties  to  the  deed,  588. 

Settlement'^e^miion  of,  in  fines  and  recoveries  act,  152,  591.  Ap- 
pointment considered  part  of,  152,  596.  On  marriage,  observations 
on,  646.  Of  real  and  personal  estate  should  be  by  different  deeds, 
647.  -O^^mall  real  estates, '646»-  How  bankruptcy  may.be  pro- 
vided against  in,  647.  Lady*s  separate  estate,  649.  Directions  to 
trustees  of,  650.  As  to  lending  trust  money,  466.  Stamps  on, 
see  Addenda.  Forms,  of  personal  estate  of  gentleman  and  lady, 
628»  Of  real  estate,  641.  On  trusts  for  sale^  640.  Trusts  for 
gentleman  till  bankruptcy  or  alienation,  643.  TVusts  for  renewal, 
&c.,  of  leaseholds,  644. 

Ship — see  Notarial  Forms. 

Solicitor — see  Attorney. 

Specific  P(er/brmance-.-of  agreements  for  purchase  of  cboses  in  action, 
when  enforced,  289. 

Stamps — on  agreements,  653.  Annuity  deeds,  654.  Memorial  of, 
661.  Provision  for  insurance  of  lives  in  annuity  deed,  666.  Ap- 
pointment in  execution  of  a  power,  654.  Of  a  gamekeeper, 
ib.  Guardian,  236  n.  Apprenticeship,  654.  In  case  of 
parish  or  charity  apprentices,  655.  Award,  ib»  Assignment  of 
mortgage,  439,  667.  Bargain  and  sale,  655.  Bonds,  656.  Char- 
ter-party, 657.  Cognovit,  670.  Conveyance  on  a  sale,  657. 
Where  property  conveyed  by  different  instruments,  658.  lo  a 
sub-purchaser,  659.  Where  different  purchases  conveyed  by  one 
deed,  ib.  Where  there  is  a  charge  on  the  land,  ib.  Duplicates 
of,  660.  Where  deed  contains  other  matter  than  the  conveyance, 
ib.  Of  equity  uf  redemption  in  mortgage  deed,  669.  Declara- 
tion of  trust,   660.     Deed,  ib.     Exchange,  ib.     Feoffment,  ib. 
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LesM  at  a  fine,  ib.  Lease  without  fine,  6$1.  With  fine  and 
rent  abo? e  L.20f  t6.  Counterpart  of,  ib.  Lease  for  a  jear,  655. 
Not  liable  to  prog;ressiye  duty,  656.  Letter  of  attorney,  661. 
In  deed  of  feoffment,  660.  Letter  of  licence,  661.  Memorial 
of  grant  of  annuity,  t6.  Mortgages,  662.  To  secure  stock, 
663.  To  secure  money  and  stock,  ib.  Where  mortgage  money  is 
.  made  payable  to  several  mortgagees  in  distinct  proportions,  452, 663. 
Suggestions  on  tbu  head,  469.  Of  copyholds,  663.  Deed  for  for- 
ther  assurance  of  property  mortgaged,  ib.  Deed  of  further  security, 
66  4«.  Stipulation  as  to  mortgagee's  costs  does  not  affect  the  stamp, 
665.  Ditto  as  to  insurance  of  premisesy  666.  Contra,  as  to  money 
to  be  laid  out  in  improvements  or  insuring  mortgagor'a  life,  665. 
If  amount  to  be  secured  is  not  limited  by  the  deed,  Li.25  stamp  ts 
chargeable,  666.  Transfer  of  a  mortgage,  667.  £ffect  of  fiesh 
covenant  for  payment  in,  439,  667.  Effect  of  conversion  of  mort- 
gage by  demise  into  mortgage  in  fee,  668.  Agreeaient  that  inte- 
rest should  be  converted  into  principal,  requires  fresh  stamp,  ib. 
With  conveyance  of  equity  of  ndemption  in  the  same  deed,  669. 
With  any  other  matter,  ti.  Notarial  act,  i6.  Partitum,  see  JSx- 
change ;  Power  of  Attorney,  see  Letter  of  Attorney.  Principal  deed 
in  conveyance,  659.  Protest,  669.  Release,  ib.  Revocationi  ib. 
Surrender,  ib.     Warsants  of  attorney,  670.     Exemptions,  ib. 

Statute  of  Frauds— ^liracu  from,  138.  Lord  Tenterden's  act,  (9th 
Geo.  IV.)  139. 

Statutes — see  Acta  of  ParUammU,  and  Lists  of  Statutes  dttd. 

Statutory  jDec2aration«— substituted  for  voluntary  oaths,  670.  Fees 
for  taking,  ib.     Form  of,  672. 

Stock,  Government-— nsde  subject  to  judgments,  148.  Charged  by 
judge's  order  upon,  ib. 

Suit  in  Equity— iarnd  by  lapse  of  time,  as  action  at  law,  173.  Pur- 
chasers without  express  notice  of,  not  bound,  unless  n^ristered  in 
the  common  pleas,  168.     For  foret:lo8ure,  462. 

5iiiT«iu2er— observations  on,  675.  Requisitions  to  validity  of,  ib. 
If  defective,  may  opente  tH  a  conveyance,  676.  Need  not  be  by 
deed,  ib.  Effect  of,  to  one  joint  tenant,  678.  Stamps  on,  66ft 
Forms,  operative  words  in,  38,  679.  Of  a  life  estete,  380.  Of  a 
term  created  for  securing  legacies,  611.  Of  a  mortgage  term,  673L 
By  indorsement,  674. 

Tenant  in  Comrnoji'-— possession  of  one,  is  not  the  possession  of  the 
other,  172.  Acknowledgment  by  one  mortgagee  tenant  in  commoo* 
not  to  affect  the  rights  of  the  other,  173.  Acknowledgment  to  one 
mortgagor  will  avail  for  his  tenant  in  common,rt6.  Is  protector  of 
a  divided  share,  155,  594. 

Tenant  by  the  Curtesy^-ia  protector  of  the  estate  tail,  155,  599i  596. 

Tenant  pur  autre  Fte— is  protector  of  a  settlement,  593.  Estats  of, 
will  merge  in  estate  for  life,  676.       And  in  another  estats  par 
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autre  vt>»  ib.     Purchaser  from  tenant  for  life,  becomes  tenant  pur 
autre  viep  ib. 

Tenant  for  LifS'^iB  protector  of  a  settlement,  593.  Suggestions  on 
the  purchase  of  preceding  estate  for  life,  676.  Will  not  merge  in 
an  estate  pur  autre  vie,  ib*     Form  of  surrender  of,  380* 

Tenant  in  Tat7-^meaning  of,  in  fines  and  recoveries  act,  151.  May 
create  a  base  fee  by  deed  enrolled,  154,  157.  May  bar  the  remainder 
with  protector's  consent,  157.  Or  when  there  is  no  protector,  592. 
Exprovisione  viri,  power  of,  154.  After  possibility  of  issue  extinct, 
cannot  bar  the  entail,  ib.  Under  34th  and  35th  Hen.  VIII. 
cannot  bar  entail,  ib.  Issue  of,  cannot  bar  their  expectancies,  ib. 
Effect  of  mortgage,  or  limited  disposition  by,  ib.  If  bankrupt, 
powers  of  commissioners,  160.  Of  copyholds  may  bar  entail,  159. 
Of  money  to  be  laid  out  in  land,  163.  Bar  of,  is  a  bar  to  remain- 
ders, 178.  Suggestions  on  mortgages  by,  448.  On  their  mar- 
riage, 647.  Forms,  of  mortgage  by,  446.  Conveyance  by,  384. 
See  Estate  Tail ;  Protector. 

Terms  of  years— observations  on  assignments  of,  257,  390.  Ob- 
jections against  declaration  of  trust  of,  259.  Inter  esse  termini,  677. 
Tenant  for,  if  determinable  on  lives,  is  protector  of  a  settlement,  593. 
Merger  of,  2|»6,  676.  One  te^m  will  merge  in  another,  676.  Dif- 
ference betw«n  a  reversionary  term  and  a  term  of  the  reversion, 
677.  In  atire  droit  will  not  merge,  679.  When  it  will  merge 
in  a  freeholdilin  auixe  droit,  ib.  In  whom  it  vests  on  death  of  txe^ 
cutors,  262.  Y  See  j^st^nmenf  ;  Lease;   Surrender;  Merger, 

Tithes — act  foi^  shortening  the  time  in  claims  of  a  modus,  or  exemp- 
tion from  tithes,  179.  Length  of  time  necessary  for  establishing 
exemption  from,  or  a  modus,  ib.  Time  during  which  lands  shall 
be  held  by  persons  entitled  to  tithes,  exempted  from  the  time,  180. 
Pass  by  general  words,  390.     Form  of  grant  of,  361. 

Title — observations  on  a  forty  years'  title,  1 18,  389.  Attorney's  lia- 
bility in  accepting,  122.  Purchaser  from  lessee,  generally  entitled 
to  production  of  lessor's  title,  204.  Must  be  made  out  by  vendor 
at  his  own  expense,  203-205.  Expense  of  investigating,  when  pur- 
chase abandoned  for  defect  of,  must  be  borne  by  vendor,  206.  Co- 
venants for,  in  a  conveyance,  14.  In  a  mortgage,  458.  Should  be 
investigated  before  a  sale,  1 17.  Abstracts  of,  ib.  See  Abstracts 
of  Title. 

Trarfc— validity  of  agreement  in  restraint  of,  549,  555  n.  Form  of 
articles  of  partnership,  554.  Liability  of  dormant  and  nominal 
partners  in,  569.     See  Partnership. 

TVus^— how  barred,  173.  Observations  on  trusts  for  separate  use  of 
feme  covert,  648,  649.  For  providing  against  bankruptcy,  647. 
Declaration  of,  stamp  on,  660.  Forms,  for  sale  of  real  estate^ 
54,  640.  For.  conversion  of  personalty,  54.  For  investment, 
54,  630.  To  pay  interest  to  tenant  for  life,  55.  For  the  separate 
use  of  a  married  woman,  55,  632.     For  children  according  to  ap- 
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pointment,  633i  In  de&ult  of  appointment,  i&.  For  maintenance 
and  education  of  children^  634.  For  advancement  of  aooa^  62, 
Of  lady's  property  in  defaalt  of  children,  in  a  settlement,  636. 
For  gentleman,  till  bankruptcy  or  alienation,  61*3.  For  lenewaJ, 
&c.,  of  leaseholds,  644.  To  reconyey  on  payment  of  mortgage 
money*  43&  For  sale  in  a  mortgage^  436.  Of  attendant  terms,  254. 
Ditto  in  a  mortgage,  442.  In  a  receiver  deed,  on  a  mortgage,  248. 
In  assignment  of  chases  in  action,  to  secure  costs,  27ik  De- 
claration of,  by  a  person  in  whose  name  an  estate  was  purchased, 
392.  Of  mortgage  money  by  mortgagee,  to  those  interested  with 
him  in  the  money,  393i  Of  money  lent  on  mortgage  by  tmatees, 
395. 

TVvs^eeS'— not  bound  to  covenant  beyond  theur  own  acts,  16,  371. 
Limitation  to  trustees  to  support  contingent  remainders,  50.  liaii- 
tation  of  a  term  to  trustees,  53b  Bare  trustee  not  to  be  protector  of 
a  settlement,  155.  Devise  to  trustees,  185.  Cestueque  trusts  msy 
use  their  name  to  tax  a  bill,  305.  Rule  as  to  amount  they  may 
lend  on  mortgsge^  466.  Release  to^  in  appointment  of  trust  fund, 
235.  Liable  for  misrepresentations  as  to  charges  on  trust  fund, 
287.  Entitled  to  be  indemnified,  through  no  indemnity  clause 
authorising  it,  643.      Duty  of,   under  marriage  settlement,  650L 

.  Entitled  to  legal  advice,  before  executing  a  reconveyance,  60i5u 
Estates  of,  liable  to  merger,  679.    Conveyance  from  infant  trustees, 

.  606. .  See  Pow€r$  i  Pfotnaoes, 

Usei — in  bargain  and  sale,  can  only  be  limited  to  the  bargunee^  365. 
Conveyances  under  the  statute  of,  require  a  consideration,  2. 
FormSf  limitation  in  fee,  50.  To  joint  tenants,  ib.  Tenants  in 
common,  f6.  To  prevent  dower  attaching,  52.  In  tail,  50,  5U 
For  life,  50,  642.  To  trustees  to  support  contingent  remainders, 
50.  According  to  appointment,  52,  53.  Of  a  term  to  trustees, 
53.     To  daughters,  as  tenants  in  common  in  tail,  51. 

Vendor — must  pay  expense  of  executing  convejrance,  205.  Most 
free  the  premises  from  incumbrances,  ib.  May  not  merge  tenns 
without  purchaser's  consent  after  contract  for  sale,  t6.  What  cove- 
nants for  title  he  must  give,  14.  Is  bound  to  show  the  lessor's  title, 
197,  204.  Where  title  bad,  must  pay  expense  of  investigating  it, 
206.  Must  produce  title-deeds  at  his  own  expense,  204.  Must 
pay  additional  eipense  of  conveyance  occasioned  by  the  concnmooe 
of  third  parties,  205.     See  Purchaser, 

Vesting — suggestions  as  to  proper  times  for  vesting  interests  in  settle- 
ments, 649.     Observations  on  vesting  of  legacies,  714. 

Warritnts  of  Attorney— -mwl  be  attested  by  the  debtor's  attorney,  146, 
686.  Observations  on  the  execution  of,  ti.  Who  may  object  to  inJor- 
mal  execution,  687.  By  attorney,  need  not  be  attested  by  another,  i&. 
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Obserrations  on  signing  judgments  on,  688.  Defeasance  of,  must 
be  by  deed  if  not  annexed,  681.  Effect  of  bankruptcy  on,  688, 
689.  Insolvency  on,  691.  Judgments  on  must  be  registered  in  the 
common  pleas,  689.  Insolvent  debtor  must  execute  a  warrant  of 
attorney  before  his  discharge,  691.  Of  infant,  is  void,  t&.  Fomu, 
680.  Defeasance  of  to  secure  money,  681*  To  secure  an  annuity, 
683.     In  ejectment,  684. 

Wa<«rcour«e— twenty  years*  use  gives  title  to,  177. 

JVayf  Bight  q^what  length  of  use  gives  title  to,  1 77.  FormSt  Release 
of,  614.     Grant,  615. 

Tft/&— 1st  Vict  c.  26,  180.  Observations  on,  709.  Execution  of, 
182,  716.  Publication  not  necessary,  182.  No  form  of  attestation 
of  necessary,  710.  Revocation  of,  183,  716.  Not  revoked  by  pre- 
sumption, 183.  Of  sailors  and  soldiers,  182.  Revoked  by  mar- 
riage, 183,  7 1 8.  InfanU  cannot  make  a  will,  1 82,  7 1 1 .  Executors 
and  creditors  are  good  witnesses  to  prove  validity  of,  183,  710. 
Legatee  attesting,  forfeits  his  legacy,  182,  710.  Legacy  to  husbands 
or  wife  of  attesting  witness,  void,  ib.  Effect  of  legatee  attesting  a 
codicil,  710.  Speaks  from  testator's  death,  184.  No  distinction 
between  wills  of  real  and  personal  estate,  710,  711.  Not  invalid 
firom  incompetency  of  attesting  witnesses,  710.  Fee  may  pass  by, 
without  words  of  limitation,  184^  711.  Execution  of  appointment 
by,  182,  712.  On  what  real  estates  a  will  operates,  712.  Altera- 
tion in  a  will  must  be  attested,  ib.  Format  commencement  of, 
692.  Appointment  of  executors,  ib.  Guardians,  ib.  Directions 
as  to  debts,  ib.  Legacy  of  furniture,  693.  Wearing  apparel,  ib. 
Farming  stock,  ib.  Of  a  debt,  ib.  Stock,  ib.  Stock  in  trade,  696. 
Devise  on  trusts  for  sale,  697.  Direction  for  trustees  to  invest  money, 
lb.  Devise  in  fee  simple,  698.  Attestation  of,  ib.  Devise  to  an 
infant,  ib*  Appointment  by  will,  699.  Will  of  freehold  and  per- 
sonal estate,  699,  702.  Short  form,  of  personalty,  708.  Codicil, 
709. 


THE  END. 
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THE  COUNTRY  ATTORNEY'S  PRACTICE.  By 
John  Gray,  Esq.  of  the  Middle  Temple,  Barrister*  at-Law.  4th 
Edition,  9s. 

GRAY'S  COUNTRY  SOLICITOR'S  PRACTICE  IN 
CHANCERY  ;  with  the  Practice  on  Criminal  Intimations,  Quo 
^Warranto,  Indictments  removed  into  King's  Bench,  Sessions* 
Cases,  Certiorari  and  Mandamus ;  also.  Practice  on  issuing  a  Fiat 
in  Bankruptcy,  Practice  of  Attorney  for  opposing  Creditor  and 
Assignee  of  Insolvent  Debtor,  and  Practice  as  to  acknowledg- 
ments of  Deeds  by  Married  Women:  with  full  Appendix  of 
Forms.     3d  Edition,  10s. 


MEDICAL  JURISPRUDENCE. 

CHITTY'S  (JOSEPH)  PRACTICAL  TREA.TISE  on 
MEDICAL  JURISPRUDENCE,  with  so  much  of  Anatomy, 
Physiology,  Pathology,  and  tke  Practice  of  Medicine  and  Sur- 
gery, as  are  essential  to  be  known  by  Lawyers,  Coroners,  Ma- 
gistrates, Officers,  and  Private  Gentlemen.  Royal  8vo,  fine 
Plates,  price  L.l,  Is. 

Contents  : — Language  of  Anatomy,  Physiology,  Pathology, 
Surgery,  Chemistry,  and  Medical  Jurisprudence.  Materials, 
Structure,  Functions,  Powers,  &c.  of  the  human  frame.  Skele- 
ton, Bones,  Joints,  Cartilages,  Muscles,  Nerres,  Organs,  &c. 
Respiration,  Voice,  Speech,  &c.  Function  of  Circulation  and  its 
Organs,  Heart,  Blood,  &c.  Organs  of  Mastication,  Deglutition, 
&c.  Function  of  Absorption,  its  Organs,  &c.  Function  of  Se- 
cretion and  its  Organs,  &c.  Nervous  Function,  (very  valuable,) 
Passions,  Mind,  and  Intellectual  Faculties,  Conscience  and  Soul, 
with  the  Organs  and  Parts.  Function  of  Generation  and  Or- 
gans. Integuments,  Skin,  Nails,  Hair,  and  their  Functions. 
Of  the  different  Ages,  important  in  Fact  and  Law.  Essentials 
for  Continuance  of  Health- and  Happiness,  and  how  secured  by 
Law ;  with  full  Index  to  the  whole. 

SIR  JAMES  MACKINTOSH  ON  THE  LAW  OF  NA- 
TURE AND  NATIONS.     12mo,  cloth,  2s, 

*'  A  perfect  monument  of  his  intellectual  strength  and  symme- 
try ;  and  even  supposing  that  that  essay  had  been  recovered  only 
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imperfect  and  mutilated,  if  but  a  score  of  its  consecntiTe  sen- 
tences could  have  been  shown,  they  would  bear  a  testimoDj  to 
his  genius  as  decided  as  the  bust  of  Theseus  bears  to  Greciaiiart 
amidst  the  Elgin  marbles.'* — Thomoi  Campbell, 

**  I  have  never  met  with  anything  so  able  and  elegant  on  the 
subject  in  any  language." — Wm,  Pitt  to  the  Author, 

'*  Remains  to  this  day  the  best  summary  and  defence  ever 
made  of  the  noble  science  of  which  it  professes  to  treat."— 
Edinburgh  Review. 

ECCLESIASTICAL  :HIST0RY  OF  THE  ENGLISH 
NATION,  by  the  Venerable  Bede,  from  the  time  of  JvKns 
Caesar  to  731.  Translated  from  the  Text  as  amended  by  Ste- 
venson for  the  Historical  Society,  with  Introduction,  Notes,  &c., 
by  the  Rev.  Dr  Giles,  late  Head  Master  of  the  City  of  London 
School.  8yo.  Anglo-Saxon  Map^  and  Fac^simile  of  the  finl 
I^eaching  of  the  Gospel  in  England^  price  8«. 


CURRENCY. 

CRITICAL  DISSERTATION  on  the  NATURE,  MEAS- 
TIRES,  and  CAUSES  of  VALUE,  chiefly  in  reference  to  the 
Writings  of  Ricardo  and  his  Followers.     8to,  cloth,  Ss.     1825. 

LETTER  to  a  Political  Economist,  on  the  Subject  of 
VALUE,  by  the  same  Author.     Syo,  Is.  1826. 


Edward  Lumley  has  much  pleasure  in  announcing  a  new  Work 
in  the  press  by  Ed.  Hawkins,  Esq.  of  the  British  Museum, 
on  the  ENGLISH  SILVER  COINAGE,  to  be  illostrated 
with  numerous  plates,  most  accurately  engraved  from  speci- 
mens really  in  existence. 

DRAMA. 

Now  published,  in  5  thick  vols,  small  Syo,  price  L.2,  2s. 

THE  DRAMATIC  and  OTHER  WORKS  op  THOMAS 
MIDDLETON,  the  Contemporary  of  Shakspeare,  Ben  Jonson, 
Ford,  Dekker,  &o.  now  first  Collected  and  Edited,  with  Account 
of  the  Author,  and  Notes  by  the  Rev.  Alex.  Dtce  ;  with  Por- 
trait, Fac-simile,  &c. 

The  following  is  a  summary  of  the  Contents : — The  Old  Law; 
The  Mayor  of  Queenborough ;  Blurt,  Master-Constable ;  The 
Phoenix ;  Michaelmas  Term ;  A  Trick  to  Catch  the  Old  One; 
The  Family  of  Lore ;  Your  Fire  Gallants ;  A  Mad  Worid,  My 


